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ADVKirnSEMENT 


TO rilK SEVENTH EDITION. 


Tnio .seventh edition of Kent’s Oomniontaries i.s the finst that lias 
hecn pnhlisiied containin;L; any additions or alterations not made iiy 
the .(Author. As tlie work lias hecome, in a .^roat do^n-ce, a Di^i^e.st 
of American Law, of practical vise to the lawyer as well as the .stu¬ 
dent, the Editor lia.s endeavored to collect the principal decisions and 
statutory enactments that have been made since the aii[.earancc of 
the last edition. In some few instances, lie has attempted, in a very 

limited manner, to illustrate or ('|ualify some of the doctrines of the 
text. 

h’ho Editor i.s aware that thi.s mode of collecting authorities is 
incomjvatilile with e.xact method, and is, indeed, condemned by the 
Author himself; and it is rpiite po.ssible that the original notes to 
the Commentaries, which were made at succe.ssivc times, without re- 
^^,oird to strict order, might be advantageously regulated and com¬ 
pressed. But, on reflection, he has not felt him.self authorized to 
im[)air, m any degree, the integrity of the Commentaries, and the 

tf xt. and notes are presented in4’::s edition, as they were left bv the 
Audior. 

The great inerpso of the work lias rendered the Authc .-'s index 
altogether too limited. A new and enlarged index has accordingly 
been added; and, as a necessary effect of thi.s index, a new*.-.inn- 
bering of the ]iages,has been adopted. For the convenience of 
those possessing the iirovious publicatioms of the work, the orighial 
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numbers of tlic pages have been placed in the margins of tlie 
volumes. 

edition 

has been prepared by him, witli tlic full and e(|ual cod])oration liis 
friend, Dorman Ijridguun .uaton, Es(|., "who has recently bo.coil?c a 
resident of New Abu-k ; and wl lose learning and talents must here¬ 
after, in their independent exercise, become manifest to tlio pro¬ 
fession. 


It remains only for the Edltoi- to mention, that tlie present 


WILLIAM KENT. 
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WlLLLUr Jonxsox, Km, 


DR.Vll ^lU, 

7 • f 

In coninilin^ tliesc ^'')lulnes, (ori^^inally intou(l(‘d, aiul now 

tlio luniofit of .Vnioricau stu<U‘nt3,) I have frequently been 
led to revisit the same ;:;roimd, and to fulbnvoiit tlic same ])aths, over 
wliich i Jiavc so often passed witli you as a eoiiipanioii to cheer aii<l 


ciclijit mo. 

Y(m liavo reported evt*ry opinion which I gave in term time, au<l 
thought Avortli rcporllui!:, duriu;^ tlie five and twenty years that I was 
a Jud^e at Law' and in I'^iputy, with tlie cxeeption of the short in¬ 
terval occu]»icd by Mr. (Axines’s lieports. Durin;^ that lone; period I 
bail the lianjaness to maintain a free, cordial, and iiistruetivc intei*- 
eours(' with ^ou ; and 1 h'ol unwilling now to close my labors as an 
autlior, and withdraw' myself finally from the puhlic eye, without 
leaving some menvu-ial of my grateful sense of the value of your 
friendship, and my reverence for your character. 

In inseribing this w'orb to yon, 1 beg leave, sir, at the same time, 
to add my ardent wuslios for your future welfare, and iissurc you of 
my constant esteem and regiyd. 

JAMKS KENT. 




PREFACE 


TO THE FIRST VOLUME OF THE FIRST EDITION 


lXAVi>i(i retired from public office in tlie summer of 182-?, I liad 
the honor to receive the a])j)()iiitmciit of Professor of Law iu Colum¬ 
bia College. ^J'hc trustee's of that institution have repeatedly given 
me the inOvSt liberal and encouraging proofs of their I'cspect and con¬ 
fidence, an<l of whicli I shall over retain a grateful recollection. A 
similar appointment was received from them in tlie year 1703; and 
this renewed mark of their ajtprobation dctci-mincd me to employ 
the entire leisure, in which I found myself, in further endeavors to 
discharge the debt which, according to Lord Bacon, every man owes 
to his profotision. I was strongly induced to accept the timst, from 
W'ant of o(?cupation ; being apprclicusivc that the sudden cessation 
of my habitual ciuployment,^ and the contrast between the discus¬ 
sions of tlie forum and the solitude of retirement might be unpro- 

• 

pitious to my health and spirits, and cast a premature shade over the 
liappincss of doclhfing years. ’ • 

The following Lectures are the fruit of the acceptance of tliat 
trust; and^ in tlfo performance of my colPgiate duty, I had the 
satisfaction to meet a collection of interesting young gentlemen, of 

^ I wns appointed Rocordor of New York in Marcli, 1797, and from that time 
until August, 1823, I was constantly employed in judicial duties. 
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fine talents and pure cliar-actcr, avIio })laccd themselves under my 
instruction, and in whoso future welfare a deep intci’ost is felt. 

Having been encouraged to suppose that the publication of tlic 
Lectures might render them more extensively useful, I have 1>ecn 
induced to submit the pr^^^ui volume to tlie iiotiee of students, and 
of the junior members of the profession, for whose use tI#oy Avei'e 


originally compiled. Anotlicr volume is wanting, to oinlmacc all tlic 
material parts of the Lectures which have hoon composed. It will 
treat, at large, and in an elementary mann(M\ of the law of ])ro])erty, 
and of personal rights and commercial c(uitracts ; and will ])e j)rc- 
pilrod for the press in the course of the ensuing year, unless, in the 
mean time, there should l)c reason to appn'hcnd that another volume 


■would be trespassing too far ui)on the patience and iiululgencc of the 


[tublic. 


KiiW YoiiK, November 23, If-CK. 



PREFACE 


VO THE SECOND VOLUME. 


AViikx tlio firFt volume of tliosc Ci>mmentaries was puWisliod, it 

was ]io|km 1 and oxiuM'tod lhat a sccoud would be suftieieut to include 
% 

the reinalmler of the liccdures which bad l)een delivered in Columbia 
OoHe^re. l>ut, iu revisiuL:; them for tlu^ press, some parts rc<][uivcd 
to be suppressed, otlicrs to be cousid(U'ably enlarged, and the ar- 
rang(‘m<mt of tlie wliole t(> b(' altered and improved. A third vol¬ 
ume has accordingly become r(.‘<juisitc/ to cndmaco that remaining 
portion of the work wlfu'h treats of commercial law, and of the 
doctrines of real estates, and tlie incorporeal I'iglits an<l privileges 
incid<‘ufc to tlu'rn. 

I 

It is prohahle tliat, iu some instances, I may liavo been led into 

more detail than may he thought (*ousistcnt with tlic plan of the 

■ 

puhlication. My a[)ology is to be found iu the difficulty of being 
really useful on soim^ branches of tlie law, without going fur into 
practical illustrations, and stating, as far as 1 was ahlc,witli nrecision 
»and accuraev, the (‘stablisho^^t^i-hstiuctlons. JSueh a detail, however, 
has been, and will hereafter be, avoided as much as possible ; for the 
knowledge that is iuteiidod to he communicated iu tlioso volumes is 
believed to be, in most cases, of general application, and is of that 


^ This appCiirod iu 1^28, and a fourth volume was required, and appeared in 
1830. 
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elementary kind, which iS' not only essential to every person who 
pursues the science of the law as a practical profession, but is deemed 
useful and ornamental to gentlemen in every pui*suit, and especially 
to those who are to assume places of public trust, and to take a share 

in the business and in the^'^r.wcils of our country. 

♦ • 

New Yobk, November 17, 1S27. 


Note by the Author. —When the N* Y* lieviseti Statutes ched in this work, 
the first edition, of 1829, is generally relen-ed to ; and if the last edition, of 1846, be 
referred to, it is cited as New York Revised Statutes^ Sd edition / and if the citation ol 
edition be by the page, the reference is to the new paging at the top of each 
loaf. Whenever I have had occasion to refer, in this new edition of the Commenta¬ 
ries, to any of the New York statutes, I have always cited fVom the 3d edition ^ hut. 
in other respects, the reference to the 1st edition of the New York Revised Statutes 
remains undisturbed ; and I have not thought it worth tho trouble of altering Uiat 
reference, inasmuch as tho paging to tho first edition of the statutes is preserved in 
the margin to the 3d edition. 


ADVERTISEMENT 


TO THE TENTH EDITION. 


In prepai'ing tliis edition of tlic Commentarlea, the main object 
has been to present the law as it now exists. Accordingly, ail 
accessible statutes and reports, both English and American, have 
been exuniincd, and care has been taken not to overlook any statute 
or decision whicli has either modified the force, or varied tlie apjdi- 
cation of the jainciples stated in the text. The text and Author’s 
notes have not been touclicd, except to correct -some slight verbal 
inaccuracies which had evidently crept into them. All the new, and 
a large number of the old citations, liavc been verified. In some 
histances, the notes added since the Autlior’s death have been omit¬ 
ted, where time and cliange rendered them superfluous. 

Tlic admirable manner in Avliich the last edition was edited ren¬ 
dered the task of jiroparing tlic 2 >i'csent edition comj)arativc]y easy ; 
but tlie field of the Commentaries is so extensive, and reports and 
statute books multiply fast, that the labor lias not been inconsid¬ 
erable. It is hoped that the result may, in the words of Bacon, 
‘‘ yield use and profit to the students and professors of our laws.” 

It is proper to state that the larger portion of the now matter has 
been added by Mr. f'orman. 

Valuable assistance has been rendered, in preparing part of the 
fourth volume, Mr, Washington E. Nichob, of the Ne’^ York 
Bar. 

RICHARD A. McCURMT. 

• Wm. henry FORMAN. 

Nirw York, August 1,1B60. 
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COMMENTARIES 


ON 


AMERICAN LAW 




PART L 


OF THE LAW OF NATIONS. 


LECTURE r. 

OF THE FOUNDATION AND IIISTOIIY‘OF THE LAW OF NATIONS. 

When the United States ceased to be a part of the British 
empire, and assumed thb character of an inflependent nation, 
they became subject to that syste'm of rules which reason, moral¬ 
ity and custom had established among the civilized nations of 
Europe, as.their puhli(‘ law. During the war of the American 
revolution, congress claimed cognizance of all matters arising 
upon the law of nations, and they professed obedience to that 
law, “ according to the general usages of Europe.” (a) By this 
law we arc to undcrsftind that code of public instruction, which 
defines the rights and prescribes the duties of nations, in their 
intercourse with each other. Tlie faithful observance of this law 
is essential to national character, and to the happiness of man¬ 
kind. Accorditig to the ^observation of Montesquieu,^) it is 


(a) Ordinance of th#4th Pccemher, 1791, relative to m^yUime captures. ^I/ubials 
of Congress, vl 4. vii. 185. Tiie English judges have frequently declared that the law 
of nations was part of the comrijon law of England. Triquet v. Bath, 3 Burr. 1478 j 
Heathficld y, Chilton, 4 Ib. 2015 j and it is ■l\’oHsettled that the commoqjy?w of Eng¬ 
land, so far ns it may he cwisistcnt with the constitutions of this country, and remains 
unaltered by statute, is an essential part of Amcricaa jurisprudence. Vide w/ra, 
pp. 342, 472, 473. 

(i») L’Esprit des Loix, b. 1, c. 3. 
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founded on the princifJh', that different nation%ought to do 
*2 each other as much good in pease, and as * little harm in 
war, as possible, without injury to their true interests. But 
as the prec('pts of this code are not defined in every case with 
perfect precision, and as nations have no common*ciyil tribunal 
to it’sort to for the interpretation and execution of this law, it is 
often very difficult to ascertain, to the satisfaction of thd parties 
concerned, its precise injunctions and extent; and a still greater 
difficulty is the want of adequate pacific means to secure obe¬ 
dience to its dictates. 

Natural There has been a difference of opinion among wri- 
ftiui po-it VC coneerning the foundation of the law of nations. 

tioiis. It has been considered by some as a mere system of 
positive institutions, fouiidod upon consent and usage; while 
others have insisted that it was essentially the same as the law 
of nature, apjdied to the conduct of nations, in the character of 
moral persons, susceptible of obligations and laws. We arc 
not io adopt either of these theories as exclusively true. The 
most useful and practical part of the law of nations is, no doubt, 
instituted or positijt^e law, founded on usage, consent, and agree¬ 
ment. But it would b(i improper t?) separate this law entirely 
from natural jurisprudence, and not to consider it as deriving 
much of its force and dignity from the same principles of right 
reason, the same views of the nature and constitution of man, 
and the same sanction of Divine revelation, as those from jvhich 
the science of morality is deduced. There is a natural and a 
positive law of nations. ’ By the former, every state, in its rela¬ 
tions with other states, is bound to conduct itself with justice, 
good faith, and benevolence; and this application of the law of 
nature has been called by Vattel ihe necessary law of nations, 
because nations are bound by the law of nature to observe it^ 
and it is termed by others the internal law of nations, because 
it is obligatory upon them in point of convscience. (a) 


(rt) Vuttfl, Prelim', sec. 7. Omni autem in re consensio omnium (jentium Jrx natures 
puhinda vsl. Cic. I’tisc. Disp. 1, 13. lloinect iuj;, in his Elementa Juri'4 Niiturse ct 
Gentium, b.' i, o. 1 and 3, (and which U very excellent a3_ !o the lirsst branch of the 
subject,) and all the other great masters of ethical and national jurisprudence, place 
the foundaiion of the law of nature in the will of God, discoverable by right reason, 
and aided by Divine revelaiiou; and its principles, when applicable, apply with equal 
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We ought not, therefore, to separate the science of Moral ob- 
public law from that of ethics, nor encourage the dan- stiiu' 
gerous * suggestion, that governrnenfs are not so strictly *3 
bound by the obligations of truth, justice, and humanity, in 
relaison to other powers, as they ar<i in the management of their 
own local concerns. States, or bodies politic, are to be consid¬ 
ered as moral persons, having a public will, capable and free to 
dc^ right and wrong, inasmuch as tlnw arc collections of indi¬ 
viduals? each of whom carries with him into the service of the 
community the same binding law of morality and religion which 
ought to control his conduci in private life, (a) The law of na¬ 
tions is a complex system, com|)osed of various ingredients. It 
consists of general princi|)]es of right and justice, equally suit¬ 
able to the government of individuals in a state of natural equal¬ 
ity, and to the relations and conduct of nations; of a collection 
of usages, customs, and opinions, the growth of civilization and 
commerce; and of a code of conventional or positive law.(Z#) 
In the absence of these latter regulations, the intercourse and 
conduct of nations arc to be g<.)vej:u<'d by principles fairly to be 
deduced from the rights and duties of nations, and the nature of 
moral obligation ; and we navp the authority of the lawyers of 
antiquity, and of some of the lirst masters in the modern school 
of public law, for placing tlie moral obligation of nations and of 
individuals on similar grounds, and for considering individual 
and national morality as parts of one and the same sei^ice. (c) 


oliligatiou to individuals and to nations. A recent French writer (M. Victor Foncher,) 
divides tlic law of nat ons into two hranches. (1.) international law, which 

regulates the jmliiical relation of nation to nation j and (2.) Private interifalional law, 
which, tlioutih based upon the first, regulates the reciprocal and personal relations of 
the inhahitants of diflercnt slates. 

(а) Dr. Fraticis Lielier, in his I^Tanual of Political Ethics, 2 vols. Bostorti 1838, has 
^shown with great force, and by !)ie most striking and apposite illustrartons, the orig¬ 
inal connection between right and morality, and the reason and necessity of the appli¬ 
cation of the principles of ethics to the science of politics and the ndminisevf.’on of 
government, -^rhe work is excellent in its doctrines, and it is Snriched with various 
and profound erudition. , 

(б) 2 Mason’s Hop. 418. Story, J. 

(c) ASvritcr in the Et^nburgh Review for April, 1843, considers thF*elements of 
which the law of nations is composed, as consisting (1.) of iftternniional moraliti/, be¬ 
ing the rules commanded by the Deity, and which may be called the divine or natural 
law of nations; (2.) of international law, being rules of conduct sanctioned by the pub- 
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The law of nations, so far as it is founded on the principles 
of natural law, is equally binding in every age, and upon all 
mankind. But the Christian nations of Europe, and their de¬ 
scendants On this side of the Atlantic, by the vast superiority of 
their attainments in arts, apd science, and commerce, as W(?ll as 
in policy and government; and, above all, by the brighter light, 
the more certain truths, and the more definite sanction which 
Christianity has comnmnicated to the ethical jurisprudence of 
the ancients, have established a law of nations peauliar to 
*4 themselves. They *form together a community of nations 
united by religion, manners, morals, humanity, aind science, 
and united also by the mutual advantages of commercial inter¬ 
course, by the habit of forming alliances and treaties.with each 
other, ot interchanging ambassadors, and of studying and recog¬ 
nizing the same writers and systems of public law. {a) 

*After devoting the present lecture to a cursory view of the 
history of the la\y' of nations, I shall enter upon the examination 
of the European and American code of international law, and 
endeavor to collect, with accyracy, its leading principles, and to 
discuss its practical details. 


Lnw of The law of nations, as linderstood by the European 
nnck'iit vvorl^d, and by us, is the oll’spring of modern times. The 
Greeeo. ^lost refined states among the ancients seem to have 
had no conception of the moral obligations of justice and human¬ 
ity betj^'cen nations, and there was no such thing in existence 
as the seiebce of international law. They regarded strangers 


lie opinion and usages of civilized notions, and Avliirh may be called tlic human, the 
actnah the f^ccived, or the positive law of nations. The one treats the law of nations 
as a science, and the other as a system of positive rules. 

(a) The law of nature, by the obligations of which individuals and states arc hound, 
is identicjy with the will of God, and that will is «s^, rtained, says Mr. Manning, cither 
by consultings Dirinc revelation, where that is declaratory, or by the aj)j)lica!ion of 
human reason, where revelation is silent. Christianity, in the words of Kutler, 
an aiyt)oritative publication of natural religion,'* and it is from ^hc sanction which rev¬ 
elation gives to natural law, that we must expect the gradual increase of the respect 
paid to justice between nations. Christianity reveals to us a general system of moral- 
*ity, but the application to the details of practice is left to he discovered by human rea¬ 
son. See Commentaries on the Law ot Nations, by Wm. t)k.c* Manning, Esq., London, 
1839, b. 2, c. 1. 'lliis work is the first English treatise wlikh 1 have seen, containing 
ft regular and^lidactic discussion of the science, atid it is a work of great excellence} 
and I beg leave to recommend it strongly to the attention of the American student. 
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and. eriemiea as nearly synonymous, and considered foreign 
persons and property as lawful prize.- Their laws of war and 
peace were barbarous and deplorable. So little were mankind 
accustomed to regard the rights of persons or property, or to 
^percwve the value and beauty of pyblic order, that in the most 
enlightened ages of the Grecian republics, piracy was regarded 
as an Ifonorable employment. There were powerful Grecian 
stagtes that avowed the practice of piracy; and the fleets of 
^thens, the best disciplined and most respectable naval force in 
all antiquity, were exceedingly addicted to piratical excursions. 
It was the received opinion, that (xreeks, even as.between their 
own cities and states, were bound to no duties, nor by any 
moral law, without compact; and that prisoners taken in war, 
had no rights, and might lawfully be put to death, or sold into 
perpetual slavery, with their wives and children, (a) 

* There were, however, many feeble eflbrfcs, and some sue- *5 
cessful examples, to be met with in Grecian history, in favor 
of national justice, 'J’lie object of the Amphictyonic council 
was to institute a law of nations among the Greeks, and settle 
contests between Grecian states by-a pacific adjustment. It 
was also a law of nations a^ong them, and one which was very 
religiously observed, to allow to the vanquished tjie privilege of 
burying their own dead, and to grant the requfsilc truce for that 
purpose. Some of these states had public ministers resident at 
th8 epurts of others, {!>) and there were some distinguished in¬ 
stances of great humanity shown to prisoners of war. During 
a cessation of ariiispn the course of the Peloponnesian war, 
Athens and Sj)arta agreed to an exchange or mutual surrender 
of prisoners, (e) The sound judgment and profound reflections 
of Aristotle, naturally raised his sense of right above the atro¬ 
cious maxims and practices of his age, ami he perceived the 


(а) Thucydiiles, 1>. sec. 5. Mitford's History of Greece, 8vo. edit. 352, 

.vol. vi. 107, et passim. Isocrates, Orat. Panathc. Opfira, edit. Wolfius, p. 635.— 
Barbari natum essent hostes. Ward’s Inquiry into the History of the Law of Nations, 
vol. i, 177-183. Goguet’s Origme des Loix, &.c. part 2, b. 5. *Grotius, b. 3, c.7. Jus¬ 
tin’s Hist. 1, 43, c. 3. Lap-ocinium maris gloriosum habebalur. l*ottt»'*s ^&ltiq^lit^es of 
Greece, b. 3, c. lO and 12, b. 4, c. 21. 

(б) Milford’s History, vol. v. 378, 379. 

(c) Thucyd. 1, 5, c. 18. 

I* 
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injustice of that doctrine of Grecian policy, that, by the laws of 
war, the vanquished became th^absolute property of the vietpr. 

Wise men,” he observed, “entertained different opinions upon 
that subject. Some considered superiority as a proof of virtue, 
because it is its natural effect, and they asserted it to be just 
that the victors should be masters of the vanquished; whilst 
others denied the force of the argument, and maiutaihed that 
nothing could be truly just which was inconsistent with human¬ 
ity.” (a) He then proceeded to weaken by argument the falpe 
foundations on which tlje law of slavery, by means of capture 
in war, was established; and though he does not write on the 
subject very distinctly or forcibly, it seems to be quite apparent 
that his convictions were against the law. 

In ancient .The Romans exhibited much stronger proofs than 
Rome. Greeks uf the iiilfuence of regular law, and there 

was a marked difference between those nations in their in- 
*6 tercourse *with foreign powers. It was a principle of the 
Roman government, that none but a sworn soldier could 
lawfully fight the enemy ; and ith many instances the. Romans 
showed that they excelled the Greeks, by the observance of bet¬ 
ter principles in their relations with other nations. The institu¬ 
tion of a college of heralds or priests, charged with the fecial 
law relating to declarations of war and treaties of peace, was 
evidence of a people considerably advanced in the cultivation 
of the law of nations as a science ; (6) and yet with wha/:jftle 
attention thei/ were accustomed to listen to the voice of justice 
and humanity, appears but too plainly in tjjeir haughty triumphs, 
their cunning interpretation of treaties, their continual violation 
of justice, their cruel rules of war, and the whole series of their 
wonderful successes, in the steady progress of the conquest of 
the world. The perusal of Livy’s magnificent history of the 
rise anA progress of the Roman power, excites our constant ad¬ 
miration of the vigor, the skill, the valor, and the fortitude of the 
Roul?.!! people ; yet, notwithstanding the spleiedor of tlie story, 


(tt) Gillies*s Aristotle^s Politics, vol. ii. 35, 36. 

{b) Livy^h. l,,e. 32. IK. b. 9, c. 5. Tb. 36, c. 3. Cicer(' de Off. 1, ll. Tli« coUe- 
gium fecialium was instituted, according to logendary story, as early as the reign of 
Nama Pompilias, and the efficacy of that institution on the rights of war is declared 
by Cic^f^^beUi (equiias sanctissime feciali popw/« Romani jum prescripia est. 
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and the attractive simplicity of the writer, no reader of taste 
ahd principle can well avoid feeling a thorough detestation of 
the fierce spirit of conquest which it.displays, and of the barba¬ 
rous international law and customs of the ancients. 

A purer system of public morals^was cultivated, and insen¬ 
sibly gained ground, in the Eoman sfale. The cruelties of Ma¬ 
rius in thb Jugurthan war, when he put part of the inhabitants 
of ^ Numidian town to the sword, and sold the rest for slaves, 
were declared by Sallust (a) to be a proceeding contra jus belli. 
At the zenith of the Roman power, the enlarged and philosoph¬ 
ical mind of Cicero was struck with extreme disgust at the ex¬ 
cesses in which his countrymen indulged their military spirit. 
He justly discerned that mankind were not intended, by the law 
and constitution of their nature, as rational and social beings, 
to live in eternal enmity with each other; and he recommends, 
in one of the most beautiful and perfect ethical codes to be 
met with * among the remains of the ancients, the virtues *7 
of humanity, liberality, and justice towards other people, as 
being founded in the universal law of nature. Their ancestors, 
he observed, applied tlie term enemy to that man whom they 
regarded merely as a foreigner; but to deny to strangers the use 
and protection of the city, would be inhuman. .To overturn 
justice by plundering others, tended to destroy civil society, 
as well as violate the law of nature and the institutions of 


Heave,n ; and by some of the most happy illustrations and pa¬ 
thetic examples, Cicero vindicated the truth, and inculcated ther 
value of the precept,.that nothing was truly useful which was 
not honest (6) In the latter ages of the Roman empire, when 
their municipal law became highly cultivated^ and adorned by 
philosophy and science, the law of nations was recognized as 
part of the natural reason of mankind. Quod veto naturalis 
ratio inter omnes homines constiluit^ id apudomnes gentes pereeque 
custoditufj vocaturque jus gentium^ quasi quo jure omnes gentes 


utuntur. (c) The#Roman law was destined^ to obtain the-'^;on- 
orable distii/ction of becoming a national guide to future ages, 


(а) Sal. Jap^. c. 91. 

(б) Off, b. 1, see. 12 f b. '3, sec. 5, 6, 7, II. De Legibus, b. 1. 
(c) Dig. 1,1, 9. Inst, 1, 2, 1. 
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and to be appealed to by modern tribunals and writers, in cases 
in^hich .usage and positive law are silent, as one authoritative 
evidence of the decisions of the law of nations. 

It must be admitted, however, that the sages from whose 
works the Pandects were jconipiled, speak very indistinctly and 
imperfectly on the subject of national law. They must be read 
with much discrimination, as Grotius observed, (a)' for they 
often call that the law of nations which prevailed, and per^iaps 
by'casual consent, among some nations only; and many things 
which belonged .to the law of nations they treated indiscrimi¬ 
nately with matters of mere municipal law. The Roman juris¬ 
prudence, in its most cultivated state, was a very imperfect 
*8 transcript of the precepts of natural * justice on the subject 
of national duty. It retained strong traces of ancient 
rudeness, from the want of the Christian system of morals, and 
the civilizing restraints of commerce. We find the barbarous 
doctrine still asserted, that prisoners of war became slavesywre 
gentium; {b) and even in respect to f©reign nations with whom 
the Romans were at peace, but had no particular alliance, it is 
laid down in the digests, that whoever passed from one country 
to the other became immediately a slave. Nam si cum genic ali^ 
qua ncque amicitiam^ neque hospiliumy neque fmdvs amicilim causa 
faclum habemusy hi hastes quidem non sunt: quod autem ex nos^ 
tro ad eos pervenit^ illormi fit: et libeis homo nosier ah eis captusy 
servus fit et eorim. Idemqiie esl^ si ab illis ad nos aliquyl per- 
venial, (c) It is impossible to conceive of a rule of national 
law more directly calculated to .destroy, all commercial inter¬ 
course, and to maintain eternal enmity between nations. 

The irruption of the northern tribes of Scythia and 
Overturned all that was gained by the Roman 
middle ages, annihilated every restraint, and all sense of na¬ 
tional obligation; and civil society retapsed into the violence and 
confusion of the barbarous ages. Mankind seemed to be doomed 
to live once more in constant distrust or hostilkty, and to regard a 
stranger and an enemy as almost the same. Piracy, rapine, and 




■’c 


— ---■*< 


(a) Proleg. sec. 53. 

(if) Inst. I, 3, 4. Uig. Ub. 1, tit. 5, sec. 5, and lib. 49, tit 15, c. 12, sec. 1. 
(c) Dig. 49, 15,5.2. 
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ferocious warfare deformed the annals of Europe. The manners 
of nations were barbaaous, and their maxims of war cruel. 
Slavery was considered as a lawful consequence of captivity. 
Mr. Barrington (a) has, indeed, cited the laws of the Visigoths, 
Saxon«, Sicilians, and Bavarians, as Restraining, by the severest 
penalties, the plunder of shipwrecked goods, and the abuse of 
shipwreclfed seamen^ and as extending the rights of hos- 
pitayty to strangers. But, notwithstanding * a few efforts *9 
of this kind to introduce order and justice, and though mu¬ 
nicipal law had undergone great improvement, the law of natsions 
remained in a rude and uncultivated state, down to the period 
of the 16th century. In many instances, shipwrecked strangers 
were made prisoners, and sold as slaves, without exciting any 
complaint, or offending any public sense of justice. Numerous 
cases occurred of acts of the greatest perfidy and cruelty towards 
strangers and enemies. Prisoners were put to death for their 
gkllantry and brave defence in war. Tliere was no reliance upon 
the word and honor of m«n in power. Reprisals and private 
war were in constant activiiy. Instances were frequent of the 
violation of embassies, of the murder of hostages, the iinjirison- 

ment of guests, and the killing of heralds. The victor in war 

( 

had his option in dealing with his prisoners, either to put them 
to death, or reduce them to slavery, or exact an exorbitant ran¬ 


som for their deliverance. So late as the time of Cardinal Riche¬ 


lieu, it,was held to be the right of all nations to arrest’strangers 
who came into Ihe country without a safe-conduct, [h) 

Tile Emperor Charlemagne juade distinguished efforts to im¬ 
prove the condition of Europe, by the introduction of *order and 
the propagation of Christianity; and we have cheering exaihples 
during the darkness of the middle ages, of some recognition of 
public law by means of alliances, and the submission of disputes 
to the arbitrament of a neutral power. Mr. Ward enutrferates 
five institutions, existing about the period of the lltll century, 
which made a deap impression upon Europe, and contributed, in 
a very essential degree, to improve the law of^ nations, (c) These 
institutions were the fendal system, the concurrence'of Europe 


(a) Observations on the Statutes, chiefly the more ancient, p. 22. 
[h] Ward's History of the Law of Nations, c. 7, 8, 9. 

(c) lb. vol. i. .322-328. 
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in one form of religious worship and government, the 
*10 * establishment of chivalry, the negotiations and treaties 
forming the conventional law of Europe, and the settle¬ 
ment of a scale of political rank and precedency. 

TnfliiPticeof Of all these clauses of reformation, the most^weight 
Christianity, jg attributed to the intimate alliance of the great 

powers as one Christian community. Tho‘ influence of Chris¬ 
tianity was very efficient towards the introduction of a better 
and more enlightened sense of right and justice among the gov- 
erninents of Europe. It taught the duty of benevolence to 
strangers, of humanity to the vanquished, of the obligation of 
good faith, and of the sin of murder, revenge, and rapacity. 
The history of Europe, during the early periods of modern his¬ 
tory, abounds with interesting and strong cases, to show the 
authority of the Church <)ver turbulent princ^es and fierce war¬ 
riors, and the effect of that authority in meliorating manners, 
checking violence, and introducing a system of morals, which 
inculcated peace, moderation, and justice. The Church had its 
councils or convocations of the clergy, which formed the nations 
professing Christianity into a connection resembling a federal 
alliance, and those councils sometimes settled the titles and 
claims of princes, and regulated the temporal affairs of the 
Christian powers. The confederacy of the Christian nations 
was bound together by a sense of common duty and interest in 
respect to the rest of mankind. It became a general prin/flple of 
belief and action, that it was not only a right, but a duty, to 
reduce to obedience, for the sake ©f conver.sion, every people who 
professed a religions faith different from their own. To make 
war upon infidels was, for many ages, a conspicuous part of 
European public law; but this gross perversion of the doctrines 
and spirit of Christianity had at least one propitious effect up^on 
the Ctiristian powers, inasmuch as it led to the cultivation of 
peace and union between them, and to a more free and civilized 
intercourse. The notion that it was lawful K) invade and sub- 

i 

due MLihometau and Pagan countries, continued very long to 
sway the minds of men ; ayd it was not till after the a^e of 
* 11 Giotius and Bacon, that *this error w^as entirely eradicated. 
Lord Coke (fit) held, that an alliance for mutual, defence 


11 


LEO. I.] 


OF THE LAW OF NATIONS. 


was unlawful between Christians and Turks ; and Grotius was 
- very cautious as to the admission of the lawfulness of alliances 
with infidels, and he had no doubt that all Christian nations 
were bound to assist one another against the attacks of infi¬ 
dels. Even Lord Bacon (6) thought it a matter of so much 
doubt, as to propound it seriously as a question, whether a war 
with infid(?l3 was not first in order of dignity, and to be preferred 
to al] other just temporal quarrels ; and whether a war with 
infidels might not be undertaken merely for the propagation of 
the Christian faith, without othet cause of hostility. 

The influence of chivalry was beneficial upon the ofChiv- 
•laws of war. It introduced declarations of war by 
he;ralds; and to attack an enemy by surprise was deemed cow¬ 
ardly ancl dishonorable. It dictated humane treatment to the 
vanquished, courtesy 1o enemies, and the virtues of fidelity, 
honor, and magnanimity in every species of warfare. 

The introduction and study of tlie civil law must of 
also have contributed largely to more correct and lib- 
eral views of the rights aiid duties of nations. It was impossi¬ 
ble that such a refined and wise system of municipal and elhical 
jurisprudence as the Roman law, could have been t&ught in uni- 
ve^^ities and schools, and illustrated by a succession of eminent 
civilians, who W(*re worthy of being associated with the Roman 
sages, without at th(* same time producing a great efl'eci upoji 
the public mind. This grand mouuineiit of the embodied wis- 


(fl)*(;iiotius, I). 2, c. ir),i>ut’. 11,12. The universily of i^liiiiSiipa, as early as 1550, 
decided it) favor of Las (Jasa« ui>on the thesis maintained by Sepulveda, and refuted 
by Las Casa.s, that it nas a li^la and duty to make war upon Pagans and Heietics, 
in order to propagate the tuic faith. Put the minds pf men in Catholic coufttries 
remained long unseiiUd on iliis point, and the doctrines of Sepulveda are said to have 
bce« siiiK’tioned within the period (the last fifty years, by the Royal AeaL-emy of 
History at Madrid. (Diet. Hist. art. Sepulveda. Vcrplanek*s Hiacours'* before the 
New York lli>tonea] Society, 1818.) Even as late as 1718, the Emperor Charles VI. 
commissioned two ships^f war to cruise *’ through any seas, far and wide, to follow 
and pursue any such ns arc the enemies of our august house, out chicjly the cnemtes of the 
ChfMnn Home.*' The* commission was dated at Vienna. July 16, 1718. But after¬ 
wards the commission was restricted by am additional in.struction, dated at Brussels, 
28th September, 1718, to wav^‘ against the Spuniarcia, but not against any ofAcr power, 
though even enemies to the Christian mtne” See the commission at large in Cullender’s 
Voyages, vol. iii. 447, 4*50. 

(6) Bacon’s Works, vol. iii. 472, 492. 
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dom of the ancients, when once known' and examined, must 
hj^ve reflected a broad stream of light upon the feudal institu¬ 
tions and*the public councils of the European nations. We 
accordingly find that the rules of the civil law were applied 
* 12. to the gqvernment o,f national rights, and they have * con¬ 
tributed very materially to the erection of the modern.in¬ 
ternational law of Europe. From the 13th to the 16fh century, 
all controversies between nations were adjudged by the rules of , 
the civil law. 


lOf Treatic**. 


Treaties, conventiAis, and commercial associations 
had a still more direct and visible influence in the for¬ 


mation of the great modern code of public law. They gave a • 
new character to the law of nations, and rendered it more and 
more of a positive or instituted code. Commercial ofdinances 
and conventions contributed greatly to improve and refine public 
law and the intercourse of nations, by protecting the persons and 
property of merchants in cases of shipwreck, and against piracy, 
and against seizure and arrest, upon the breaking out of war. 
Auxiliary treaties were tolerated, by which one nation*was 
allowed -to be an enemy to a certain extent only. Thus, if in 
time of peace, a defensive treaty had been made between one of 
the parties to a subsequeht war and a third power, by which a 
certain.number of troops were to be furnished in case of war, a 
compliance with this engagement implicated the auxiliary as- 
a party to the war, only so far as her contingent was concerned. 
The nations of Europe had advanced to this extent in diplomatic 
science as early ^ the beginning of theJSth century, and ^uch 
a refinement was totally unknown to the ancients, (a) Treaties 
of subsidy showed also the progress of the law of nations. The 
trooj)s of one nation, to a definite extent, could be hired for the 
service of one of the belligerents, without afl'ording ground for 
hostility with the community whicfi supplied the specific aid. 
The rights of commerce began to be regarded as under the pro- 


(a) Under Henry HI., in 1240, the Fler^jngs obtained leave to cariy on their trade 
as usual, England and France were at war, so as they took no other part 

in the war than what their earl, under his feudal relation to the crown of Frnnco, was 
called upon l)y reason of his homage to perform. Southey’s Early Naval History of 
England, vol. i. 180. 
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tection of the law of nations, and Queen'Elizabeth complained 
of the Spaniards, that they had prohibited commerce in the In¬ 
dian seas, contrary to that law. 

The efforts that were made, tlpon the revival of com- oon- 
rnerca^ to suppress piracy, and pr 4 )tect shipwrecked wrecks, 
property, show a returning sense of the value,.and of the obli¬ 
gations of national justice. The case of shi^iwrecks may be 
cited) and d's^elt upon for a moment, as a particular and 
strong instance *of the feeble beginnings, the slow and *13 
interrupted progress, and final and triumphant success of 
the principles of public right. Valin (rt) imputes the barbarous 
custom of plundering shipwrecked property, not merely to the 
ordinary cupidity for gain, but to a more particular and peculiar 
cause. The earliest navigators were almost all pirates, and the 
inhabitants of the coasts were constantly armed against their 
depredations, and whenever they had the misfortune k) be ship¬ 
wrecked, tfiey were pursued with a vindictive spirit, and deemed 
just objects of pnnislnnent. The practice of plundering ship¬ 
wrecks has been traced to the Rhodians, and from them it passed 
to the Romans ; and tlie etiorts to restrain it were very feeble 
and gradual, and mixed with much positive injustice. The 
goods cast ashore first belonged to tbe fortunate occupant, and 
then they were considered as belonging to the state. This 
change from jirivate to jiublic appropriation of the property, ren¬ 
dered ft returning sense ol right and duty more natural and easy. 
The Emperors Hadrian and Antoninus had the honor of having 
first renounc(*d the plwm to shipwrecked property in favor of the 
rightful owner. (6) But the inhuman customs on this subject 
were too deeply rooted td be eradicated by the wisdom and vigi¬ 
lance of the Roman lawgivers. The laws in favor of the unfor¬ 
tunate were disregarded by succeeding emperors, and when the 
empire itself was overturned by the northern barbariang, the laws 
of hunmnily were swept away in the tempest; and the continual 
depredations of Wie Saxons and Kormans yiduced the inhabi¬ 
tants of the western coasts of Europe to treat all navigators, who 
were thrown by the perils of the sea upon their shores, as pirates, 
and to punish themes such, without inquiry or discrunination. 

(а) Com. snr. Ord. tom. u. 579-587. 

(б) Viunius in Inst. lib. 2, tit. 1, art. 47, note 5. Valin, ub, sup. 
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The Emperor Andronicus Comnenus, who^ reigned at Con¬ 
stantinople in' 1183, made great efforts to repress this inhu¬ 
man practice. His edict was worthy of the highest 
*14 ’praise, but it ceased to be put in execution after his 
death. Pillage had ,Jbecotne an inveterate moral pesti¬ 
lence, It required something more effectual than papal bulls, 
and the excommtinication of the church, to stop the e^l. The 
revival of commerce, and with it a sense of the value of orjer, 
commercial ordinances, particular conventions and treaties be¬ 
tween sovereigns, contributed gradually to suppress this criminal 
practice, by rendering the regulations on that subject a branch 
of the public law of nations. Valin says, it was reserved for the 
ordinances of Louis XIV. to put the finishing stroke to this spe¬ 
cies of piracy, by declaring that shipwrecked persons and prop¬ 
erty were placed under the special protection and safeguard of 
the crowns and the punishment of death, without hope of par¬ 
don, was pronounced against the guilty, {a) ^ 

Treatment The progress of moderation and humanity in the 
of prisoners, -tircatmcnt of prisoners, is to be imputed to the influence 
of Christianity, and of conventional law, establishing a general 

I 

exchange of prisoners, rank for rank, and giving protection to 
cartel ships for that purpose. It is a practice of no very ancient 
introduction among the states of Europe, and it was not of very 


* (a) The sense of jnstice in respect to shipwrecks and piracy, has made its way into 
the kingdom of Siam, iiv Eastern India; and by a treaty wfth the United State.s, in 
April, I8‘i6, persons and property in American vessel^, suffering* shipwreck in the 
Siamese dominions, or taken by pirates and brought llierein, arc to be carefully.pro¬ 
tected, pre.served and restoretl.*-^ Uy the treaty of eornmerco and navigation between 
the Unired SlMtes and Hanover, May 20, 1840, art. 8, assistance is to be given to the 
shipwrecked and stranded vessels, and no more than ilic ordinary salvage or duties, 
on nnlading the cargo for repairs in such cases, shall be demanded. The treaty like¬ 
wise specililly declares, “that the ancient and bai*ba‘ious right to wrecks of the vsoa shhl 
be entirely abolished, with respect to the property of the subjects or citizens of the con¬ 
tracting parties.” Such a stipulation between two civilized and Christian nations, near 
the middle of the 19ih century, sounds oddly, and might as wtll have been spared. 


1 Principic'iof enlightened justice and generous policy were applied to the interpretation 
of tlic Kevcu .'5 Laws of the United Staies, in u lHte,caf-e of shipwreck. U w’as held that 
goods, taken from a IJritish vessel wrecked on our coast, ana landed and sold without a 
permit therefor, were not forfeited to the United States. The Gertrude, 8 Story’s Rep. 68. 

* Similar stipulations are introduced into the treaties with Borneo and Lew Chew, 10 
U. S.,5tat. 909, 1101, and Japan, 11 U. S. Stat. 597. 
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familiar use in the age of Grotins, and it succeeded the elder 
practice of ransom. From the extracts which Dr. Robinson (a) 
gives from Bellas, who was a judge or assessor in the armies of 
Charles V. and Philip II., he concludes that no practice so gen¬ 
eral amd so favorable to the conduct of prisoners, as a public 
•exchange in time of war, was known in the 16th century, (b) 
The priv?itc interest of the captor in his prisoner, an^ his right 
to cjaim ransom money, continued through that period; and the 
practice of ransom, founded on the right of property claimed by 
the captor, succeeded to the Greek and Roman practice of kill¬ 
ing prisoners, or selling them as slaves. 

The custom of admitting resident ministers at each A(imis«ion 

" , of Ainbas- 

sovereign’s court, was another important improvement saUors, 
in the,security and facility of national intercourse;(t*) and 
this led *to the settlement of a great question, which was * 15 
very frequently^ discussed in the 15th and 16th centuries, 
concerniJig the inviolability of ambassadors. It became at last 
a definitive principle of public law, that ambassadors were ex¬ 
empted from all local jurisdiction, civil and criminal; though 
Lord Coke considered the law ii^his day to be, tliat if an am¬ 
bassador committed any crime which was not merely tnalum 
prohibitum^ he lost his privilege and dignity as an ambassador,_ 
and might be pmiishcd as any other private alien, and that he 
was even bound to answer civilly for his contracts that were 
good, jure i^entium, {d) 


(a) 3 KoIj. Ilep. Appentlij^ A. • 

(b) When Sir Ricluivd Hawkins, in his armed ship Dainty, was captured in the 
South Sea, after a desperate ent,mj;ement, in 1594, the Spanish commander, Don Bel¬ 
tran, an officer of gallaniry, cou^te^y, and humanity, claimed, nevertheless, a 
property in his prisoner, and the rij^dii to a ransom. Callender's Voyages, vol. ii. 126, 
434. The custom of enslavin*^ pri.^ioners of war was continued in Kurope down to the 
i:lth century, and was tlrcn oxtinjJItished, though asserted even by Grotius^De Jure 
Belli, lih. 3, c. 7, to be conformable to the law of nations. It was disconiinued under 
the influenee of Cliristianity, though the right to the ransom of prisoners as the sub¬ 
jects of property, was t»ntinued to a much later period. 

(c^ Iferdimmd, the Catholic, is said to have introduced th*e practice of resident min¬ 
isters, Prescott's Hist, of Ferdigand and Isabella, vol. i. 352. The riglit of sending 
public ministers to the confederate states, and foreign states, is preserved to all the 
princes and states comtK>sii)g the present Germanic Confederation, (184^?) and so it is 
in that of the Swiss Cantons; but the privilege is wisely taken away from the several 
states hy the Constitution of the United States of America. 

{d) 4 Inst. 153. 
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Grotius, 


Thus stood the law of nations at the age of Grotius. 
It had been rescued, to a very considerable extent, from 
thfe cruel usages and practices of the barbarians. It had been 
restored to some degree of science and civility by the influence 
of Christianity, the study of the Roman law, and the spirit of 
commerce. It had grown in value and efficacy, from the intimate;* 
collection and constant intercourse of the modern ifations of 
Europe, ^^^o were derived from a common origin, and were gov¬ 
erned by similar institutions, manners, laws, and religion. But 
it was still in a state of extreme disorder, and its principles were 
little known, and less observed. It consisted of a series of undi¬ 
gested precedeijts, without order or authority. Grotius has, there¬ 
fore, been justly considered as the fathe/of the law of nations, 
lie arose like a splendid luminary, dispelling darkness and con- 
fusion, and imparting light and security to the intercourse of 
nations. It is said by Barbeyrac, (a) that Lord Bacon’s works 
first suggested to Grotius the idea of reducing the law of nations 
to the certainty and precision of a regular science. Grotius *has 
himself fully explained the reasons which led him to undertake 
his necessary, and most usefu|§and immortal work, {b) He found 
the sentiment universally prevalent, not only among the vulgar, 
but among men of reputed wisdom and learning, that war 
*16 *was a stranger to all justice, and that no commonwealth 
could be governed without injustice. The saying* of 
Euphemus in Thucydides, he perceived to be in almost every 
one^s mouth, that nothing which was useful was unjust. Many 
persons, who were friends to justice in, private life, made no 
account of it in a whole nation, and did not consider it as ap¬ 
plicable to rulers. He perceived a horrible licentiousness* and 
cruelty in war, throughout the Christian world, of which barba¬ 
rians might be ashamed. When men took up arms, there was 
no longe^ any reverence for law, either human or divine; and it 
seemed as if some malignant fury was sent forth into the world, . 
with a general license for the commission of a8 manner of wick¬ 
edness and crime, (c) * 

The object of Grotius was to correct' these false theories and 
peniicloiSs maxims, by showmg a community of sentiment among 


(a) TuiT. sec, 29. (6) Proleg. Do Jur. Bel. . (c)* Proleg. see. 3 and 28. 
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the wise and learned of all nations and ages, in favor of the 
natural law of morality. He likewise undertook to show that 
justice was of perpetual obligation, and essential to the well 
beftjg of every society, and that the great commonwealth of 
natioifs stood in need of law, and the observance of faith, and 
the practice of justice. His object was, to digest, in one sys¬ 
tematic code, the principles of public right, and to supgjy author¬ 
ities for almost every case in the conduct of nations; and he 
had the honor of reducing the law of nations to a system, and 
of producing a work which has been resorted to as the standard 
of authority in every succeedihg age. The more it is studied, 
the more will our admiration be excited at the consummate exe¬ 
cution of,the plan, and^the genius and erudition of the author. 
There was no system of the kind extant, that had been produced 
by the ancient philosophers of Greece, or by the primitive Chris¬ 
tians. The work of Aristotle on the rights of war, and the writ¬ 
ings of the Romans on their fecial law, had not survived the 
wreck of ancient literature; and the essays of some learned 
moderns on public law were *most imperfect, and exceed- *17 
ingly defective in illustrations frona history, and in omitting 
to place their decivsions upon the true foundations of equity and 
justice, (a) Grotius,therefore, went purposely into the details 
of history and the usages of nations, and he resorted to the works 
of philosophers, historians, orators, poets, civilians, and divines, 
for tha materials out of which, the science of public morality 
should be formed ; proceeding on the principle, that when many 
men, at different tim»s and places, unanimously affirmed the 
same thing for truth, it ought to be ascribed to some universal 
cause, (b) Ilis unsparing citation of authorities, in support of 
what the present age may consider very plain and undisputed 
trjfths, has been censured^by many persons as detracting from 
the value of the work. On the other hand, the suppojt that he 
gave to those truths, by the concurrent testimony of^ll nations 
and ages, has bet^h justly supposed to contribute to that rever¬ 
ence for the principles of international justice, which has since 
distinguished the Europ&an nations. 

(а) l^olog. of Grot. sec. 36, 37, 38. 

(б) Omni autem in re consensio omnium gentium lex nalurcr. putanda est, Cic. Tusnil. 
'Qniest. lib. 1, c. 13. 


2t 
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Puflendorf Among the disciples of Grotius, PufTcndorf has 
always held the first rank. His work went more 
at large into the principles of natural law, and combined the 
science of ethics with what may be more strictly called “the 
law of nations. It is copious in detail, but of very little prac¬ 
tical value in teaching us what the law of nations is at this 
day. It is rather a treatise on moral philosophy than* on inter¬ 
national law; and the same thing may be said of the works of 
■Wolfijis, Burlamaqui, and Rutherforth. The summary of the 
law of nations, by Professor Martens, is a treatise of 
greater practical utility, but it is only a very partial 
view of the system, being confined to the customary and con¬ 
ventional law of the modern nations <^1 Europe, (a). Bynker- 
Bvnker- shoek’s treatise on the laws of war has been received 
shock. • aa of great authority on that particular branch of the 
science of the law of nations, and the subject is by him 
* 18 ably and copiously * discussed. The work is replete with 
practical illustration, though too exclusive in its references 
to .the ordinances of his own country, to render his authority 
very unquestionable. The most popular, and the most elegant 
writer on the law of nations, is Vattel, whose method 
has been greatly admired. Hofprofessed to have fol¬ 
lowed the voluminous work of Wolff’on the Law of Nature and 
Nations, and to be enlightened and guided by his learning, with 
much improvement upon the doctrine and arrangement of his 
great master. He has been cited, for the last half century, more 
freely than any one of the public jurists ;,but he is very deficient 
in philosophical precision. His topics are loosely, and often 
tediously and diffusively discussed, and he is not sufficiently sup¬ 
ported by the authority of precedents, which constitute the foun¬ 
dation of the positive law of nations. There is no work which 
combines, in just proportions, and with entire satisfaction, an 
accurate and comprehensive view of the necessary and of the 
instituted law of nations, and in which principles are sufficiently 
supported by argument, authority, and example. Since the age of 


Vattel. 


(r/) Wheaton, in his History of tho Law of Nations, e<it. N. Y. 1845, says that the 
treatise of Martens, of v^hich a third edition in French appeared in 1821, Precis du 
Droit des tlens Modcrncs dc TEurope fondu sur les Trait^s et TUsage, has become a 
justly esteemed manual of the science. 
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Grotius, the code of war has been vastly enlarged and improved, 
and its rights better defined, and its severities gre*atly mitigated. 
The rights of maritime capture, the principles of the law of prize, 
and the duties and privileges of neutrals, have grown ipto yery 
impoHtant titles in the system of national law. We Modem im- 
now appeal to more accurate, more authentic, more 
precise, rfnd more commanding evidence of the rules of 
puyic law, by a reference to the decisions of those tribunals, to 
whom, in every country, the administration of that branch of 
jurisprudence is specially intrusted. We likewise appeal to the 
official documents and ordinances of particular states, which 
have professed to reduce into a systematic code, for the direction 
of their own tribunals, Snd for the information of foreign powers, 


the law of nations, on those points which relate particularly to 
the rights of commerce and the duties of neutrality. But in the 
absence of higher and more, authoritative sanctions, the ordi¬ 
nances of foreign states, the opinions of eminent statesmen, and 
the writings of distinguished jurists, are regarded as of greiii con¬ 
sideration on questions not settled by conventional lai|r. In cases 
where the principal jurists agree, the presumption will be 
very great in favor of the solidity of their ‘ maxims; and no * 19 
civilized nation, that does not arrogantly set all ordinary 
law ancUjustice at defiance, will venture to disregard the uniform 
sense of the established writers on international law. England 
and tjie United States have been equally disposed to acknowl¬ 
edge the authority of the works of jurists, writing professedly on 
public law, and the ^binding force of the general usage and 
practice of nations, and the still greater respect due to judicial 
decisions recognizing and enforcing the law of nations. In all 
our foreign negotiations and domestic discussions of questions 
of national law, we have paid the most implicit respect to the 
practice of Europe, and tlie opinions of her most distinguished 
civilians. lu England, the report made in .1753, to the king, in 
answer to the Prifsssian memorial, is very satisfactory evidence of 
the obedience shown to the great standing authorities on the law 
of nations, to which I h^ve alluded. And in a case which came 
before Lord Mansfi^^ld, in 1764, in \he K. B., (/z) he deferred to 


(a) Triquet v. Bath, 3 Burr. 1478. 
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a decision of Lord Talbot, who had declared that the law of 
nations was to be collected from the practice of different na¬ 
tions, and the authority of writers; and who had argued from 
sucji aqthorities as Grotius, Barbeyrac, Bynkershoek, Wicque- 
fort, &c., in a case where British authority was silent. The most 
celebrated collections and codes of maritime law, such as the 
Consokito del Mare^ the laws of Oleron, the laws of \he Han¬ 
seatic league, and, above all, the marine ordinances of Louis 
XIV., are’also referred to, as containing the most authentic evi¬ 
dence of the immemorial and customary law of Europe. 

Importance The,dignity and importance of this branch of juris- 
of tiie study.pj.^caimot fail to recommend it to the deep at¬ 
tention of the student; and a thorough knowledge of its prin-' 
ciples is necessary to lawyers and statesmen, and highly orna¬ 
mental to every scholar who wishes to be adorned with the 
accomplishments of various learning. Many questions arise in 
the course of commercial transactions, which require for 
*20 /their solution an accurate acquaintance with the conven- 

* tion%l law of Europe, and the general doctrines of the prize 
tribunals. Though we may remain in peace, there is always 
war raging in some part of the globe, and we have at the present 
moment (a) neutral rights to exact, and neutral duties to per¬ 
form, in the course of our Mediterranean trade, and in the trade 
to the Brazils, and along the shores of the Pacific. A compre¬ 
hensive and scientific knowledge of international law is highly 
necessary, not only to lawyers practising in our comme'rcial 
ports, but to every gentleman who is anineated by liberal views, 
and a generous ambition to assume stations of high public trust. 
It would be exceedingly to the discredit of any person who 
should be called to take a share in the councils of the nation, if 
he should be found deficient in the ^reat leading principles pf 
this law;^and I think I cannot be mistaken in considering the 
elementary learning of the law of nations, as not only an essen¬ 
tial part of the education of an American lawyer, but as proper 
to be academically taught. My object, therefore, in some suc¬ 
ceeding lectures will .be, to discuss all tfic leading points arising 
upon the rights and duties of nations, in tlifi several relations of 
peace, of war, and of neutrality. 


(a) November, 1824. 
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. ‘LECTURE II. ‘21 

OF THE EIGHTS AND DOTIES OF NATIONS IN A STATE OP PEACE. 

* 

» 

A VIEW of the rights and duties of nations in peace, will 
lead us to examine the grounds of national indopemlence, the 
extent ©f territorial jurisdiction, the rights of embassy and of 
commercial intercourse. 

Nations aPe equal in respect to each other, and eiiti- KnuaJity 
tied to claim equal consideration for their rights, what- peJuiencr 
ever may be their relative dimensions or strength, or 
however greatly they may differ in government, religion, or 
manners. This perfect equality, and entire Independence of all 
distinct states, is a fundamental jirinciple of public law. It is 
a necessary consequence of this equality, that each nation has 
a right to govern itself as it may think proper, and no one na¬ 
tion is entitled to dictate a form of government, qr religion, or 
a course of internal policy, to another. No state is entitled to 
take cognizance or notice of the domestic administration of 
another state, or of w^at passes within it as between the gov¬ 
ernment and its own subjects, (a) The Spaniards, as Vattel 


Grotius, do Jure belli et pads, b. 1, c. 3, see. 8. Vattel, Droit dcs Gens, b. 2, 
c. 4, sec. 54. Kutlierforlh*s Inst. b. 2, c. 9. 'Jlie principle of non-intcrferoncc with the 
internal policy mid government of^thcr states, was emphatically declared by^higland 
and Eranee in the autumn of 1830, and new strength and solidity were tliereby given 
to national freedom and independence. But the right of intervention exists when im¬ 
pending danger reqiiirestit, as when it .is necessary to prevent Iggression by preventing 
the dangerous accumulation of the means of atrackA An idlerfercnce to preserve the 
balance of power among neighboring nations, is another case of|^hc utmost moment 
and/<iifficulty, and requires the most grave and comprch*cnsive consideration. Such 
intervention has, within the two centuries, been very frequent, and Iclf^to extensive 
and destructive wars. But it was necessary and just in some of the instances, and 
preeminently so with England, in 1803, and with Austria, in 1813, under the danger¬ 
ous preponderance and inveterate aggressions of France. “ No governments,"||axd 
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observes, violated all rules of right, when they set up a tribunal 
of their own to judge the Inca of Peru according to their 
*22 laws. If he had broken the law of nations *in respect to 
them, they would have had a right to punish him; but 
when they undertook to jUjdge of the merits of his own interior 
administration, and to try and punish him for acts committed 
in the course of it, they were guilty of the* grossest*injustice. 
No nation had a contention within itself, but the ancient.Ko- 
mans, with their usual insolence, immediately interfered, and 
with profound duplicity pretended to take part with the op¬ 
pressed for the sake of justice, though in reality for the purpose 
of dominion. It was by a violation of the right of national 
independence, that they artfully dissolved the Achaean league, 
and decreed tliat each member of the confederacy should be 
governed by its own laws, independent of the general author¬ 
ity. (a) But so surprisingly loose and inaccurate ^ere the the-* 
oriea of the ancients on the subject of national independence, 
that the Greeks seem never to have questioned the right of one 
state to interfere in the internal concerns of another, (b) 
have several instances within time of memory, of unwarrantable 
and flagrant violations of the independence of nations. The 
interference of Russia, Prussia, and Austria, in the internal 
government of Poland, and first dismembering it of large por¬ 
tions of its territory, and then finally overturning its constitu¬ 
tion, and destroying its existence as an independent pow^ir, was 
an aggravated abuse of national right. There were several 
cases which preceded, or which arose dugng the violence of the 
French revolution, which were unjustifiable invasions of .the 
rights of independent nations to prescribe their own forms of 
government, and to deal in their discretion with their own do¬ 
mestic concerns. Among othhr instances, we may refer to the 


General Washington, Writings of Washington, vaV xi. p. 382,) " ought to 

interfere with the internal concjjpis of another, except for the seamtff of\what U due to 
ihemsdi'fn.'* War npy be engaged in, in behalf of onr neighbors, if it be very certain 
that we must suffer by their ruin. Tip ren agltur^ parks guum. proximus ardtt, Hcin^cc. 
Elcm. Jur, ct Gent. b. 2, c. 9, sec. 107. ■ t., 

(«) Livy, b. 33, c. 30. Florus, b. 2, c. 7. Montesq. Consid. sur les Causes do la 
Grand. dc:» Horn. c. 0. 

Milford's Hist, of Greece, vol. v. 127. 
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invasion of Holland by the Prussian arms in 1787, and of 
France by the Prussian arms in 1792, and of wars fomented or 
declared agzunst all monarchiejal forms of government, by 
the French rulers, during *the early &nd more intemperate *23 
stages «f their revolution. We may r^ite also the invasion 
of Naples by Austria in 1821, and the invasion of Spain by 
France in *1823, under the pretext of putting down a dangerous 
spirii^ of internaf revolution and reform, as instances of the 
same violation of the absolute equality and independence of 
nations, {a) 


(^) Tlie British p:ovcrnmcnt declined bcinj^ a purty to the promuljjated doclrincs 
and proceedings of the congress of the ^»Tent ])()\vei8 of contin(*ntnl Kuropeat Tiojipau 
and Lflvbnch, in 1821, and at Verona, in 1822, and wliich gave sanction to the inva¬ 
sions of Naples and Spain. It was not supposed by Great Britain that Ificre existed 
in either of those instances, a case of such ilircet and imminent datigerto tlie safety of 
other states, as to warrant, upon principles of international law, a foreilde interference. 
The allied sovereigns who asscmhled at Taiyhach and Vciona, do not apj)eario Ijavc 
difi\ reu essentially with Great Britain, as to the, general principles whieh ought to 
regulate the interference of other stales in the internal allairs of Naples and Spam, but 
they differed in the aj)plication of those jnincijiles to the cases before thc'm. They 
justified their interference on the ground that it was “ necessary for protecting Italy 
from a general insurrection, and the neighboring states from the most imminent 
dangers, ”— “ that there existed a vast conspiracy against all established power and 
agaiiiht all those rights consecrated by that social order under whicli Kuropc had en¬ 
joyed so many centuries of glory and happiness.”—“ That, in respecting the rights 
and independence of all legitimate ])owcr, they regarded as disavowed hy the. princi¬ 
ples whieli^tonstitntc the public right of Kuropc, all pretended refomi operated by 
revolt and open hostility.” Their object was to protect the peace of Europe ” against 
those dissiNtrous attempts which would spreail the horror of universal anarchy over 
the civilized world ” — “ agnin>^4 a fanaticistn for innovation, which would soon have 
rendered the oxisicuce of any public order whatever, problematical.” — “ That they 
were far from wishing to prolong this interference beyond the limits of strict neces¬ 
sity, and would ever prescribe to lhem^clvcs the preservation of the independence and 
of the rights of each slate.” Circular Dc.spatcli and Declaration of the Sovereigns of 
Austria, Uu^sia, and Prussia j Laybacli, May, 1821. Annual Uegister for 1821 j^p. 599. 
TIie*]uadruplc alliance in 18.34, between France, Spain, Great Britain, and Portugal, 
was made for the purpose of putting an end to a war in regard to the srfceessiou to 
the crown of Portugal, waged between the Emperor Don Pedro, contending for the 
rights of the Queen of \*oftugal, Donna Maria 2d, and the Infante Don Miguel, who 
had usurped the throne, and also, for the purpose of expelling from the Peninsula the 
Infante Don Carlos, who disputed*with Queen Isabella 2d the succession to the crown 
of Spain, and is another instance of interference wjfh the internal concerg^f nations. 
The object of the intcrfercne#Rnd quadruple alliance was effected by the expnisioii 
of the two Infantes. So far, the armed interference in thi.s case went on the momen¬ 
tous que.stions of dynasfy and succession, and on the pretence of putting an end to a 
destructive and interminable civil war. 
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Rule of 
interlerence. 


Every nation has an undoubted right to provide for 
its own safety, and to take due precaution against 
distant as well as impending danger. The right of self-preser¬ 
vation is paramount to all Other considerations. A rational 
fear of aii imminent dange^is said to be a justifiable cause-of war. 
Posse vicinim impediri, ne in suo solo^ sine alia causa snaque 
evidentintilitate, viunimerUum nobis propinquum extrudt^ o,ut aliud 
quid facial^ unde justa formido periculi oriatur. (b) The danger 
must be great, distinct, and imminent, and not rest on vague 
and uncertain suspicion. The British government officially de¬ 
clared to the allied powers in 1821, (c) that no government 
was more prepared than their own, ‘‘to uphold the right of 
any state or states to interfere, -where their own security or 
essential interests were seriously endangered by the internal 
transactions of another state ; — that the assumption of the right 
was only to be justified by the strongest necessity, and to be 
limited and regulated thereby;—that it could not I'eceivc a 
genfrul and indiscriminate-application to all revolutionary move¬ 
ments, without reference to their immediate bearing upon some 
particular state or states; — that its exercise was an exception to 
general principles of the greatest value and importance, and as 
one that only properly grows out of the circumstances of the 
special case; and exceptions of this description could never, 
without the utmost danger? be so far reduced to rule, as to be 
incorporated into the ordinary diplomacy of stateS^or into 
*24 the institutes of the law of nations. * The limitation to 
the right of interference with ijie internal concerns of 
in states, was defined in this instance wi^th uncom- 

revoit. precision ; and no form of civil government wffiich 

a nation tnay think proper to prescribe for itself, can be admitted 
to create a case of necessity justifying an interference by force; 
for a nation under any form of civil policy which it may choose 


(а) Vattc!, h. 2, c. 4, see. 49, 50, Kluber, Droit dcs Gens. c. I, p. 75. Grotias, 
b. 2, c. 

(б) Huber de Jure civitatis, lib. ^ c. 7, sec. 4. 

(c) Lord Castiercagh’s (Mrcular Despatch of January 19, 1821, and of May, 1823. 
Register, vol, Ixv, Public Documents. See, also, Mr. Secretary Canning’s 
Communicatioud in January and Marcti, 1823. Annual Register, vol. Ixvi. Public 
Documents. 
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to adopt, is competent to preserve its faith, and to maintain the 
relations of peace and amity*with other powers. 

It is sometimes a very grave question, when and how far one 
nation has a right to assist the subjects of another, who have 
revolted, and implored that assistance. It is said (a) that assist¬ 
ance may be aflbrded, consistently with the law of nations, in 
extreme oases, as when rulers have violated the principles pf the 
socijil compact, and given just cause to their subjects to con- ' 
aider themselves discharged from their jlllegiance. Vattel men¬ 
tions the case of the I^rince of Orange as* a justifiable interfer¬ 
ence, because the tyranny of Janies IL had compelled the Eng¬ 
lish nation to rise in their defence, and call for his a^istance. 
The night of interposition must depend uj)on the special cir-* 
curnstauces of the case. It is not susceptible of precise limita¬ 
tions, and is extremely delicate in the application. It must be 
submitted to the guidance of eminent discretion, and controlled 
by the principles of justice and sound policy. It would clearly 
be a violation of the law of nations, to invite subjects to revolt 
who were under actual obedience, however just their complaints; 
or to endeavor to produce discontents, violence, and rebellion in 
neighboring states, and, under color of a generous assistance, to 
cousutnmate jirojects of ambition and dominion. The most 
unexceptionable precedents are those in which the interfer¬ 
ence did not take place until the new gtates had actually been 
establiiihed, and jsuflicient means and spirit had been dis¬ 
played to excite a confidence *in their stability. (6) The *25 


(а) VatteVh. 2, c. 4, see. o6. liutlicrforth, b. 2, c. 9. Sec, also, Grotius, lib. 2, 

25, sce#». b. §, o. 6, sec. 14. The Amcriciy^ Secretary of State, (Mr. Web¬ 

ster,) ill his letter to Lord Ashburton, of April 21,1841, declared, that it was “a mani¬ 
fest ami gross impropriety for individuals to engage in the civil conflicts of otlier states, 
antKhus to be at war, while their gc^ernment is at peace j " and that “ the salutary doc¬ 
trine of non-intervention by one nation with the affairs of others, is liable*to be essen¬ 
tially impaired, if, while the government refrain^ from interference, interfercuce is still 
allowed to its subjects, individual^ or in masses; ” and that, “ the United States have 
been the first among civilized nations to ^enforce the observance of the just rule of 
neutrality and peace, by special and adequate legal enactments against allowing indi¬ 
viduals to make war on their own authority, or mingle themselves in the belliger¬ 
ent operations of other natioi)^.’’ « ^ 

(б) The Comm. Pinheiro-iferreira, in his Cours de Droit Public, tom. ii. pp. 6, 7, 
very decidedly justifies the recognition, when the revolted people have acquired such 
stability. 

VOL. 41. 
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assistance that England gave to the United Netherlands when 
they were struggling against Spain, and the assistance that 
France gave to this country during the war of our Revolution, 
were justifiable acts, founded in wisdom and policy. ' And 
equally justifiable was the^nterference of the European powers 
of France, Great Britain, and Russia, in favor of the Greeks,' 
against the Ottoman Porte, by the treaty for the pacification of 
Greece, concluded by those three Christian powers in 1827,. and 
•by means of which a ferocious and destructive war was termi¬ 
nated by the independence of the Greek state as a new king¬ 
dom, and a recognition of that independence by the Ottoman 
Porte ilk 1832. So, also, there was a successful interference in 
*1840, of four of the great European powers, Austria,-Great 
Britain, Prussia, and Russia, in the civil war between the Otto¬ 
man Porte and Mehemet Ali, the Pacha of Egypt. These, as 
well as other acts and pacifications, have efiectually placed 
Turkey within the pale of the public law of Europe. *And 
lastly, there was a memorable interference of the five great 
European powers in the Belgic revolution of 1830, which ended 
in the separation of Belgium from Holland, and the establish- 
mtent of the former as an independent state. The several cases 
have given recent and practical illustration of the principle of 
international law, in its application to the preservation of the 
public peace and security of nations, against internal as well as 
external violence and oppression. It has been well obsei;yed,(a) 
that non-interference is the general rule, and cases of justifia¬ 
ble interference form exceptions, limited,.by the necessity of the 
case. It was stated, on the part of the British ministry, in Par¬ 
liaments by Lord Palmerston, in 1847, as a r^le laid dgwn by* 
writers on the law of nations, that whfen civil war is regularly 
estab^shed -in a country, and when the nation is divided into 
conflicting armies and opposing camps, the two parties in such 
war may be dealt with by other powers, as if they wer-e separate 
communities, and that such other po^^era may take part with 
one side or the other, according to their sympathies and inter- 
^ests, just as they might in a war between separate and indepen¬ 
dent nations. Such interi'erence, howeve® justifiable and safe, 
^ ----—-- 


(a) Wheaton’s Elements, p. 120. 
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will be rare, and requires the exercise of eminent discretion. 
It is not to be doubted that the government of the United 
States had a perfect right, in the year 1822, to consider, as it 
then did, the Spanish provinces in South America as legitimate 
powers which had atts^ined sufficient solidity and strength to be 
entitled to the rights and privileges belonging to independent 
states, {ay 

Pjior to the recognition of the independence of any of the 
Spanish colonies in America, and during the existence of the 
civil war between Spain and lier colonies, it was the (ftclared 
policy of the government of the United States, in recognizing 
the independence of the Spanish American republics, to remain 
neutral, and to allow to each of the belligerent parties the same* 
rights of asylum and liospitality, and to consider tliem, in re¬ 
spect to fclje neutral relation and duties of the United States, 
as equally entitled to the sovereign rights of war as against 
each other. (6) This was also the judicial doctrine of the 
Supreme Court, derived from the policy of the government, 
and seems to have been regarded as a principle of inter¬ 
national law. (c) 


(a) President’s Message to Congress of 8th*of March, 1B22, and Act of Congress 

of 4th of May, 1822, c, 52. • 

(b) President's Message to Congress in 1822. 

(c) United States v. Palmer, 8 Wheaton, 610, 684. The Santissima Trinidad, 
7 Wlicntoti, 283, 337. See, also, Walley u. Schooner Liberty, 12 IjouietanaP. 98. 
“The uniform policy and practice of the United States, as declared by President Jack- 
son, in Jiis Message to Congress of the 2lst December, 1836, is to avoid all interfer¬ 
ence in disputes whicli merely r^elate to the internal government of other nations, and 
eventually tovccognize tlic authority of the prevailing party, witliout reference to the 
merits of the original controversy. All questions relative to the government of foreign 
nations, whether of the old or nc^ world, have been ti'cated by the United States as 
questions of fact only, and they have cautiously abstained from deciding upon them, 
unti^ th^ clearest evidence was in tl* ir possession to enable them to decide coft'ectly.’* 
It was further observed, by the American Secretary of State, (Mr. Foraytfi,) in 1837, 
in his answer to the Texan Envoy, that in determining with respect to the independ¬ 
ence of other countries, Itto United States have never taken the question of right be¬ 
tween the contending parties into consideration. They haVe deemed it a dictate of 
duty and policy to decide upon the question as one of fact merely. It belongs to the 
legislative or executive power, (ac^rding to the character of the government,) to recog-, 
nize the independence of a pe^le in revolt from th^ir foreign sovereign: flVid until stfeb 
acknowledgment be made, rourt^ of justice are bound to consider the ancient state 
of things as remaining unaltered. City of Berne v. Bank of England, 9 Vesey, 347. 
The Manilla, I Edw. Adm. K. 1. Yrisarri v. Clements, 3 Bingham, 432. Thompson 
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Treaties Natioos are at liberty to use their own resources in 
b'’*dmnge^ such manner, and to apply them to such purposes as 
mefr*™' deem best, provided they do not violate the 

perfect rights of other nations, nor endanger their safe¬ 
ty, nor infringe the indispensable duties of humanity. » They 
may contract alliances with particular nations, and grant or 
withhold particular privileges in their discretion. By positive 
engagements of this kind, a new class of rights and dutips is 
created, which forms the conventional law of nations, and con¬ 
stitute!* the most dift’usivc, and, generally, the most important 
branch of public jurisprudence. And it is well to be understood, 
at a period when alterations in the constitutions of governments, 
and revolutions in states, are familiar, that it is a clear position 
of the law of nations, that treaties are not affected, nor positive 
obligations of any kind with other powers, or with creditors, 
weakened, by any such mutations. A state neither loses any 
of its rights, nor is discharged from any of its duties, by a 
change in the form of its civil government. The body politic, 
is still the same, though it may have a different organ of com¬ 
munication, (o) So, if a state should be divided in respect to 

A 

territory, its rights and obligations are not impaired; and 
*26 if they have *not beenr apportioned by special agreement, 
those rights are to be enjoyed, and those obligations ful¬ 
filled, by all the parts in common. (6) 


V, Powles, 2 Simons, 194. Taylor Barclay, ih. 213. Rose v. Ilimely, 4 Crjinch, 241. 
Hoyt V. Gciston, 13 Johnson, 139, 141. Unitcil States v. Palmer, 3 Wheaton, 610.1 
(a) Grotius de Jure, lib. 2, c. 9, see. 8. Puff. Droit de la Nature et des Gen.s, par 
Barheyrac, tom. ii. liv. 8, c. 12, see. 2, 3. Burlainaqui, Nat. and Pol. Law, vol. ii. 
part 4, c. 9, sec. Ifi. Rutherforth’s Institutes, b. 2, o. 10. Vattel, b. 2, sec. 85. Pro¬ 
tocol of the five great powers of Austria, Grout Britain, France, Prussia, and Russia, 
by theii^plenipotentiarics at London, December, 1*^30, stated in Wheaton’s History of 
the Law of Rations, New York, 1845, pp. 538-546. , 

^ {h) Rutherforth, b, 2, c. 10. 


1 The recognition of the independence of Texas belonged exclusively to that depart¬ 
ment of the United States Government, which was'charged with its foreign relations. 
K^innett v. ^['•''mbers, 14 How. U. S.i?8. 

Gn the accession of Kapoleon III. to the imperial thrt.ie, Mr. Webster wrote to Mr. 
Rives: As the diplomatic representative of your country in France, you will act as your 
predee^ors have acted, and conform to what appears to be settled national authority.” 
Cond^jgoc. 1851-2, vol. 4, Doc. 19. 
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The extent of jurisdiction over the adjoining seas, is .iuris.ttc- 
often a-question of difficulty and of dubious right. As 
far as a nation can conveniently occupy, and that oc- 
cupancy is acquired by prior possession or treaty, the jurisdic¬ 
tion is exclusive. Navigable rivers which flow through a terri¬ 
tory, and the sea-coast adjoining it, and the navigable Waters in¬ 
cluded in* bays, and between hfeadlands and arms of the. sea, 
belong to the sovereign of the adjoining territory, as being nec¬ 
essary to the safety of the nation, and to the undisturbed use 
of the neighboring shores, (a) The open sea is not capable of 
being possessed as private property. The free use of the ocean, 
for navigation and fishing, is common to all mankind, and the 
public jurists generally and explicitly deny that the main ocean 
can ever be Appropriated. The subjects of all nations meet 
there, in time of peace, on a footing of entire equality and inde¬ 
pendence. No nation has any right or jurisdiction at sea, ex¬ 
cept it be over the persons of its own subjects, in its own public 
and private vessels; and so far territorial jurisdiction may be 
considered or preserved, for the vessels of a nation are, in many 
respects, considered as portions of its territory, and persons on 
board arfe protected and governed by the law of the country to 
which the vessel belongs. They may be punished for offences 
against the municipal laws of the state, committed on board of 
its public and private vessels at sea, and on board of its public 
vessels in foreign’ ports. (6) This jurisdiction is confined to the 
ship; and no one ship has a right to prohibit the approach of 
another at sea, or to draw round her a line of territorial juris¬ 
diction, within which no other is at liberty to intrude. Every 
vessclyin time of peace, has a right to consult its own 
safety and convenience, *aml to pursue its own course *27 
and business, without beigg disturbed, when it does not* 
violate the rights of others, (c) As to narrow seas and waters 
approaching the land, there have been many and sharp contro- 


(a) Grotius, b. 2, SCO. 12j sec. 7. Puff. b. 3, c. 3, sec, 4; b. 4, c. 5, sec. 3 and 

8. Vattel, b. I, c. 22,23. ' • ' 

(b) Grotius^ b. 2, c. 3, sec. ft and 13. Butherforth, h, % c. 9, Vattel, b. I, c. 19, 
sec. 216. Forbes v. Cochrane, 2 Barnewall & Cresswell, 448. Wheaton’s Elements 
of Intematiodkl Law, 3d edit 157. Kdinbnrgh Heviow for July, 1841, pp. 294, 295. 

■ (c) The Mari&na Flora, 11 Wheaton, 38. 

3 ' 
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vefsiea among the European nation^, concerning the claim for 
exclusive dominion. The questions arising on this claim are 
not very clearly defined and settled, and extravagant pretensions 
are occasionally put forward. The subject abounds in curious 
and interesting discussions, and, fortunately for the peace of 
mankind, they are, at the present day, matters rather of specu¬ 
lative curiosity than of use. * 

Grotius published* his Mare Liberum against the Portuguese 
claim to an exclusive trade to the Indies, through the South 
Atlantic and Indian Oceans, and he shows that the sea was not 
capable of private dominion. He vindicates the free naviga¬ 
tion of the ocean, and the right of commerce between nations, 
and justly exposes the folly and absurdity of the Portuguese 
claim. Selden’s Marc Clausum was intended to* be an answer 
to the doctrine of Grotius, and he undertook to prove, by the 
laws, usages, and opinions of all nations, ancient and modern, 
that the sea was, in point of fact, capable of private dominion ; 
and he poured a flood of learning over the subject^^ He fell far 
short of his great rival in the force and beauty of his argument, 
but he entirely surpassed him in the extent and variety of his 
citations and researches. Having established the fact, that most 
nations had conceded that the sea was capable of private do¬ 
minion, he showed, by numerous dociiments and records, that 
the English nation had always asserted and enjoyed a suprem¬ 
acy over the surrounding or narrow seas, aftd that this claim 
had been recognized by all the neighboring nations. Sir Mat¬ 
thew Hale considered tlie title of the king tc the narrow seas 
adjoining the coast of England, to have been abundantly 
proved by the treatise of Selden; and Butler speaks of it 
*28 "as a work of profound erudition, (a) Bynkershoek has 
^ *ralso written a treatise on the ^same contested subject, in 
which he concedes to Selden much of his argument, and admits 
that the sea was susceptible of dominion, though he denies the 
title of the English, on the ground of a wa'ht of uninterrupted 
possession. He said there was no instance, at that time, in 
which the sea was subject to any particular sovereign, where 
the . surrounding territory did not belong to him. {b) 

,'-' r" ' sr ---^---—- 

{a) Harg. Law Tracts, 10. Co. Litt. lib. 3, n. 205. « 

(5) Dissortatio de Dominio Maris. Bybk. Opera, tom. ii. 124. 
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The claim of dominion to close or narrow seas, is still the , 
theme of discussion and controversy. PufFendorf (a) admits, 
that, in a narrow sea, the dominion of it, and the right of fish¬ 
ing therein, may belong to the sovereigns of the adjoining 
shores# Vattel also (6) lays down the position, that the various 
uses to which the sea contiguous to the coast may be applied, 
render it Justly the subject of property. People fish there, and 
draw from it shells, pearls, amber, &c.; and who can doubt, he 
observes, but that the pearl fisheries of Bahram and Ceylon 
may be lawfully enjoyed as property? Chitty, in his work on 
commercial Jaw, (e) has entered into an elaborate vindication of 
the British title to the four seas surrounding the British Islands, 
and known by the name of the British#Seas, and, consefluently, 
to the exclusive right of fishing, and of controlling the naviga¬ 
tion of foreigners therein. On the other hand, Sir Wm. Scott, 
in the case of The Twee Gebroeders, {d) did not treat the claim 
of territory to contiguous portions of the sea with much indul¬ 
gence. He said the general inclination of the law was against 
it; for in *e sea, out of the reach of cannon-shot, universal 
use was presumed, in like manner as a common use in rivers 
flowing through conterminous states was presumed ; and 
yet, in both cases, * there might, by legal possibility, exist * 29 
a peculiar property, excluding the universal, or the com¬ 
mon use. The claim of Russia to sovereignty over the Pacific 
Ocean north of the 51st degree of latitude, as a close sea, was 
considered by our government in 1822, to be against the rights 
of other nations, (c) It is difficult to draw any precise or deter¬ 
minate conclusion, amidst the variety of opinions, as to the dis- 
’ tance to which a state may lawfully extend its exclusive domin¬ 
ion over the sea adjoining its territories, and beyond those por¬ 
tions of the sea which are embraced by harbors, gulf^, bays, 
and estuaries, and over which its jurisdiction unquestionably 
extends. (/) All that can reasonably be asserted is, that the 


(а) Droit do la Nat. des Gens, liv. 4, c. 6, sec. 5-10. 

(б) B. 1, c. 23. 

(r) Vol. i. 88-102# 

(«/) 3 Rob, Adm. Rep. 336. 

(«) Mr. Adams’s Letter to the Bassian Minister, March 30th, 1822. 
(/) Azuni on the Maritime Law of Europe, vol. i. p, 206. 
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dominion of the sovereign of the shore over the contiguous sea, 
extends as far as is requisite for his safety, and for some lawful 
end. A more extended dominion must rest entirely upon force 
and maritime supremacy. According to the current of modern 
authority, the general territorial jurisdiction extends into the 
sea as-far as cannon-shot will reach, and no farther; and this' 
is generally calculated to be a marine league ; and the Congress 
of the United States have recognized this limitation, by author¬ 
izing the District Courts to take cognisance of all captures 
made within a marine league of the American shores, (a) The 
executive^ authority of this country, in 1793, considered the 
whole of Delaware Bay to be within our territorial jurisdiction ; 
^ and it rgste^ its claim ugon those authorities which qdmit that 
gulfs, channels, and arms of the sea, belong to the people with 
whose lauds they are encompassed. It was intimated that the 
law of nations would justify the United States in attaching to 
their coasts-an extent into the sea beyond the reach of cannon- 
shot. (6) 

* 30 * Considering the, great extent of the line oP^the Amer¬ 

ican coasts, we have a right to claim, for fiscal and defen¬ 
sive regulations, a liberal extension of maritime jurisdiction; 
and it would not be unreasonable,' as I apprehend, to assume, 
for domestic purposes connected with our safety and welfare, 
the control of the waters on our coasts, though included within 
lines stretching from quite distant headlands, as, for instance, 
from Cape Ann to Cape Cod, and frpm Nantucket to Montauk 
Point, and from that point to the capes,, of the Delaware, and 
from the south cape of Florida to the Mississippi. It is certain 


(o) Q. Pnh. J. c. 8. Vattcl, b. 1, c. 23, sec. 283.’ Act of Congress, June 

5th, 1794, c. 50. The King v. Forty-Nine Casks ot'^ Brandy, 3 Hagg. Adm. R. 2’57. 
By the convo.Uion at London of the 13th July, 1841, between Great Britain, France, 
Austria, Prussia, and Russia, and the Ottoman Porte, it was declared and agreed to 
be an established principle of public law, that no ships of war of foVeign powers 
should enter into the Straits of the Dard|pcllcs and of the Bosphorus, thereby placing 
the territorial jurisdiction of the Sultan over the interior waters of his empire, under 
the protcction^of the written public |aw of Europe. Wheaton’s History of the Law 
of Nations, Sew York, 1645, p, 584. \ 

;’^6Wtopinion of the Attorney-General concerning the seizure of the ship Grange, 
daji^t4th of May, 1793, and the Letter of the Secretary of State to the French 
Minister^ of 15th May, 1793. 
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that our government would be disppsed to view with some un¬ 
easiness and sensibility, in the case of war between other mari¬ 
time powers, the use of the waters of our coast, far beyond the 
reach of cannon-shot, as cruising ground for belligerent pur¬ 
poses. , In 1793, our government tlujught they were entitled, in 
reason, to as broad a margin of protected navigation as any na¬ 
tion whatever, though at that time they did not positively insist 
beyijnd the distance of a marine league from the sea-shores; {a) 
and, in 1806, our government thought it would not be unrea¬ 
sonable,-considering the extent of the United States, the shoal¬ 
ness of their coast, and the natural indication furnished by the 
well-defined path of* the Gulf Stream, to expect aif immunity 
from belligerent warfare, for the space between that limit and 
the American shore. It ought, at least, to be insisted, that the 
extent of the neutral immunity should correspond with the claims 
maintained by Great Britain around her own territory, and that 
no belligerent right should be exercised within “ the chambers 
formed by headlands, or anywhere at sea within the distance 
of four leagues, or.from a right line from one headland to 
another.” (6) In * the case of The Little Belt, which was * 31 
cruising many milcs^from the shore between Cape Henry 
and Cape Hatteras, our government laid ^stress on the circum¬ 
stance that* she was hovering on our coasts; ” and it was 
contended on the part of the United States, that they had a 
right tp know the national character of armed ships m. such a 
situation, and that it was a right immediately connected with 
our tranquillity and pf^ace. It was further observed, that all 
nations exercise the right, and none with more rigor, or at a 
greater distance from the coast, than Great Britain, and none 
on more justifiable grounds than the United States, (c) There* 
can be but little doubt, that as the United States advgyice in 
commerce and naval strength, our government will be disposed 
more and more to feel and acknowledge the justice and policy 
of the British claim to supremacy over the narrow seas adja- 


(а) Mr. Jefferson's Letter^fo Mr. Genet, November 8ih, 1793. ^ 

(б) Mr. Madison’s Letter to Messrs. Monroe and Pinckney, dated May 17th, 1806. 

(c) Mr. Monroe’s Letter to Mr. Foster, October lUh, 1811, and President’s Mes¬ 
sage, NovemW 5th, 1811 . • 
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cent to the British isles, because we shall stand in nedd of simi* 
lar accommodation and means of •security, (a) * . 

It was declared in the case of Le Louis, (b) that maritirrie 
. states claim, upon a principle just in. itself, and tempejj;jately 
applied, a right of visitatiop and enquiry within those parts of 
the ocean adjoining to their shores. They were to be consid- 
* ered as parts of the territory for various domestic purposes, and 
the right was admitted by the courtesy of nations. The !png- 
lish hovering laws were fouiided upon that right. The statute 
9 Geo. II. c. 35, prohibited foreign goods to be transhipped 
within f^ur leagues of the coast without payment of duties; 
and the A#t of Congress of March 2d, W99, c. 128, sec. .25, 
26, 27, 99, contained the same prohibition; and the exercise of 
jurisdiction, to that distance, for the safety and protection of 
the revenue Jaws, was declared by tlie Supreme Cqurt 'in 
Church v. Hubbart, (c) to be conformable to the laws and 
usages of nations. 

As the end of the law of nations is the happi- 
commerce[ * perfection *of the general society of man¬ 

kind, it enjoins upon every nation the punctual 
observance of benevolence and good will, as well as of justice, 
towards its neighbors^ (d) This is equally the policy and the 
duty of nations. They ought to cultivate a free intercourse for 
commercial purposes, in order to supply each other’s wants, and 
promote each other’s prosperity, ^he variety of climates and 
productions on the surface of the globe, and the facility of com¬ 
munication, by means of rivers, lakes, arjd the ocean, invite to 
a liberal commerce, as agreeable to the law of nature, and 
extremely conducive to national amity, industry, and happi-. 


{a) Ir{ placing the commerce and navigation of ^latcs, by treaties of commerce on 
tlio basis of equality, it j.s sometimes deemed advisable to excejit in express terms the 
coasfing trade or coastwise navigations of the respective parties, and to reserve the reg¬ 
ulation of that trade to the separate laws of each nation. Sc(» the convention of com¬ 
merce and navigation between the United States and the Pcru-Bolivian Confedera- 
tion. May 28, 1838, and between them and the Kingdom of Greece, August, 1838, 
and between them and Portugal, i^^ril, 1841, aiM between them and the Ilopublic 
of Ecuador, d^une.ldth, 1330. 

(A) 2 Dod.son’s Adm. Kep. 245. 

(c) 2 Crancli, 187. 

(rf) VatteiV Prelim, see 12,13, b. 2, c. 1, sec. 2, 3. 
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ness, (a) The numerous wants of civilized life can only be 
.supplied by mutual exchange between nations of the peculiar 
productions of each.; and who that is familiar with the English 
classics, has not dwelt with delight on the description of the 
extent ^nd blessings of English conjmerce, which Addison has 
given, with such graceful simplicity and such enchanting ele¬ 
gance, in* one of the Spectator’s visits to the Royal Ex¬ 
change? (6) But as every nation has the right, and is dis¬ 
posed to exercise it, of judging for itself, in respect to the policy 
and extent of its commercial arrangements, the general freedom 
of trade, however reasonably and strongly it may be iijculcated 
in the modern school of ipolitical economy, is but an imperfect 
right, and necessarily subject to such regulations and restric¬ 
tions as each nation may think proper to prescribe for itself. 
Every state may monopolize as m^pcli as it pleases of its own 
internal and colonial trade, or grant to other nations, with 
whom it deals, such distinctions and ])articiilar privileges as it 
may deem conducive to its interests, (e) The celebrated 
English * navigation act of pharles IL contained nothing, *33 
said Martens, contrary to the law of. nation^, notwith¬ 
standing it was very embarrassing to other countries. When 
the United States put an entire stop to their commerce with 
the world, in December, 1807, by laying a general embargo on. 
their trade, without distinction as to nation, or limit as to time, 
no other power complained of it; and the foreign government 
most aft'ccted by it, and againsjfc whose interests it was more 
immediately directed, dpclared to our government, (d) that as a 
municipal regulation, foreign states had no concern with it, and 
that the British government did not conceive that thd^ had the 
right, or the pretension, to make any complaint'of it, and that 
they had made none. 


(fl) Vattel, b. 2, c. 2, s»c. 21, 

(&) Spectator, vol. i. No. 69. ' . * * 

(c) Puff. h. 4, c, 5, sec. 10. Vattpl, b. 1, c. 8, see. 92, 97. Martens’s Compendium of 
the Law of Nations, 146, 148. 1 Chittyon Coranjcrcial Law, 76-81. Canning’s 
Letters to Mr. Gallatin, of Se^itember 11th and November 18th, 1826, Air. Gnllatm 
to Mr, Canning,'September 22d and l>ecembor 28tli, 1820, and Mr. Clay to Mr. Gal¬ 
latin, November 11th, 1826. 

(d) Mr. Canning’s Letter to Mr. Pinckney, September 23d, 1808. 
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No nation has a right, in time of peace, to interfere with, or 
interrupt, any commerce which is lawful by the law of natLoAB^* 
and carried on between other#independent powers, or between 
different members of the same state. The claim of the Portu¬ 
guese, in the height of their maritime power in India, to exclude 
all European people from commerce with Asia, was contrary 
to national law, and a just cause of war. Vattel Called it a 
pretension no less iniquitous than chimerical, (a) The attempt 
of Russia to appropriate to herself an exclusive trade in the 
North Pacific, met with a prompt resistance^on the part of this 
country; and the government of the United States claimed for 
its citizens the right to carry on trade with the aboriginal 
natives, on the northwest coast of America, without the terri¬ 
torial jurisdiction of other nations, even in arms and munitions 
of war. (b) ^ • 

Treaties of commerce, defining and establishing the 


cial 

ties. 


rights and extent of commercial intercourse, have been 




found to bo of great utility; send they occupy a very 
important title in the code of# national law. They were 
*34 considered*, * even two centuries ago, to be so conducive 
to the public welfare as to overcome the bigotry of the 
times; and Lord Coke (c) admitted them to be one of the four 
#kinds of national compacts that might, lawfully, be made with 
infidels. They have multiplied exceedingly within the last cen¬ 
tury, for it has been found by experience, that the general lib¬ 
erty of trade, resting solely on principles of common right, 
benevolence, and sound policy, was too vague and precarious 
to be consistent with the safety of the extenoJed intercourse and 
complicated interests of great commercial states. Every nation 
may enter into such commercial treaties, and grant such special 
privileges, as Ihey think proper; and no nation, to whom the 
like privileges are not conceded, has a right take offence, pro¬ 
vided those treaties do not affect their perfect rights. A state 
may enter into a treaty, by which it grants'exclusive privileges 


(a) 2,**3. a, sec. 24: 

^lf) Mr. Adams’s Letter to the Russian Minister, March 30th, 1822. Sec, also, Mr. 
Letter to the American Minister at St. Petersburg, November 3d, 1837. , 

' ^c) 4 Inst. 155. 
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to one netion, and deprives itself of the liberty to grant similar 
pfiviieges to any other. Thus, Portugal, in 1703, by her treaty 
with England, gave her the monopoly of her wine trade; 
and Dutch, formerly, by a treaty with Ceylon, engrossed 
;the cinnamon trade, and, latterly, they have monopolized the 
trade with Japan, (a) ^ These are matters of strict legal right; 
but it is, Aevertheless, in a moral sense, the duty of every nation 
to (Ujal kindly, liberally, and impartially towards all mankind, 
and not to bind itself by treaty with one nation, in contravene 
tion’ of those geneptl duties which the law of nature dictates to 
be due to the rest of the world. (6) 

Every nation is bound, in time of peace, to grant a pagggge 
passage, for lawful purposes, over their lands, riVers, over foreign 
and seas, to the people of other states, whenever it can 
be permitted without inconvenience; and burthensome condi¬ 
tions ought not to be annexed to the transit of.persons and prop¬ 
erty. If, ^however, any government deems the introduc¬ 
tion of * foreigners, or^their merchandise, injurious to the *35 
interests of their own people, they are at liberty to withhold 
the indulgence. The entry of foreigners and their effects is not 
an absolute right, but only one of imperfect obligation, and it is 


(fl) l Chitty on Commercial Law, 40, 41, 42. 

{h) It has been the policy of the Unite<l States to encourage, in its diplomatic inter- ' 
cour‘<e with other nntion.s, the most perfect freedom and equality in relation to the 
rights and intere.sts of navigation. This is the principle contained in the commercial 
treaty between the United Statjps and the federation of Central America, of the 5th 
December, 1825. By that treaty, whatever can bo imported into, or exported from, 
the ports of the one country, in its own vessels, may, in like manner, and upon the 
same terms and conditions, be imported or exported in the vessels of the other coun¬ 
try. The same rulo^is contained in the treaties of the United States with Denmark, 
Sweden, and the Hanseatic cities.^ 

# 


* ■ 1 By late treaties with the United States, France, Fussia, and Great Britain, Japan has 
consented ^ trade with thipe nations, and this monopoly no longer exists. 

* And see the treaties with Peru* .Inly 26, 1851, and with the*Argentine Confederation, 
Jhly 27, 1868, 10 U. S. Stat, 92«, 1006 . 

At different times Russia, Austria,*Prussia, Sardinia, Greece, Brazil, Ecuador, Venezuela, 
and other of the South American stalls, and, in 184f, Great Britain, (12 Viet. c. 29,) 
have acceded to the offer of qoraplete freedom and reciprocity in respect to navigatiqp 
which at aft early period in their history the United States extended to all nations. An 
instructive bistorteal sketch of the progress of this liberal policy may be found in the 
opinion cif the court, per ^Vayno, J., in Oldfield w. Marriott*, 10 How. U. S. 146. 

VOL. I. 
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sut^ect to the discretion of the government which toletates it, (a) 
The state may even levy a tax or toll upon the persons and pird|>- 
erty of strangers in transitu^ provided the same be a reasonaUe 
charge, by way of recompense for the expenserwhich the accom¬ 
modation creates. (6) These things ate now generally* settle<i 
in comjnercial treaties, by which it is usually stipulated, that 
there shall be free navigation and commerce between the na¬ 
tions, and a free entry to persons and property, subject to the 
ordinary revenue and police laws of the country, and the special 
terms and conditions prescribed by treaty. ^ 

Use of ^ nation possessing only the upper parts of a navi- 
iQavigat>ie gable river, is entitled to descend to the sea without 
being embarrassed by useless and oppressive duties 
or regulaiions. It is doubtless a right of imperfect obligation, 
but one that cannot be justly withheld without good cause. 
When Spain, in the year 1792, owned the mouth, and both 
banks of the lower Mississippi, and the United States the left 
bank of the upper portion of the same, it ^as strongly contended 
on the part of the United States, that by the law of nature and 
nations, we were entitled to the navigation of that river to the 
sea, subject only to such modifications as Spain might reason¬ 
ably deem necessary rfor her safety and fiscal accommodation. 
It was further contended, that the right to the end carried with 
it, as an incident, the right to the means requisite to attain 
*36. the end ; such, for instance, as the right *to moor vessels 
to the shore, and to land in cases of necessity. The same 
clear right of the United States to the, free navigation of the 
Mississippi through the territories of Spain to the ocean, was 
asserted by the Congress under the confederation, (c) The 

(а) Puff. b. 3, t 3, sec. 3, 6, 7. llutlicrforth, b 2, c 9. Vattel, b. 2, c. 7, sec. 94; 

c. 8, sec. 100 , c 9, sec. 123, 130 , c 10, sec 13J 1 Ghitty, 84-89. M. Pmh^ro- 

Ferreira (Gours do Proit Public, tome n. pp 19, 20,) complains vehonaentlj of tho 
chocks created by pa&spoitt* and the preventive police of tho continental governments * 
of Europe, upon emigration and the transit and sojourn ef foreigners. He calls it 
legal tyranny, and contrasts such policy with that of the United States, '* the classic^ 
land of civil liberty.” But I am of opinion, notwithstanding, that every government 
has the right, and is bound in duty^ to judge for ^elf, how far thcT unlimited power of 
migration, and of the admission and residence of straigers and emigrants, may l>e 
insistent with its own local interests, institutions, and safety. , 

(б) Butlverforth. b 2, c. 9. Vattel, b. 2, c. 10, see. 124. 1 Cbittyj 103-106. 

(c) Instructions given to Mr. Jay in 1780, and again in 1786. Besplution of Oon- 
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claim in that case, with the qualifications annexed to it, was 
well 'founded on the principles and authorities of the law of 
nations, (a) The like claim, and founded on the same princi¬ 
ples of natural law, and on the authority of jurists and the con¬ 
ventional law of nations, has been made on behalf of the people 
of the United States to navigate the St. Lawrence to and from 
the sea, afld it has been discussed at large between the Amer¬ 
ican and British government^ (6) 


gress of September, 1788. Report of the Seorctary of State to the President, March 
18th, 1792. 

* • 

(а) Oi*otius, lib.' 2, c. 2, sec. 11, 12, 13, 15 ; c. 3, sec. 12. Putf. lib. 3, c. 3, sec. 5, 

6 , 8. Vattol, b. 1, sec. 292 ) b. 2, sec. 127, 129, 132. By the treaty of peace at 
Paris, in 1815, it was stipulated that the navigation of the Rhine and the Scheldt 
should be freej and ut the Congress of Vienna, in 1815, the allied sovereigns agreed 
to the free navigation of the (jn^ot navic/nhle rivers of (jvrmony and ancient Poland^ to 
their mouths, iu favor of all who should conform to the regulations under which the 
alFranchisement was to be granted. The detailed conventions comsequeut on the act of 
tlic Congress of Vienna, have iippUcd the principles adopted by the Congress, founded 
on tlic Memoir of Baron Von Humboldt, to regulate the navigation of the Rhine, the 
Scheldt, the Meuse, the Moselle, the Elbe, the Otler, the Weser, the Vistula, the Dan* 
ube, and the Po, with their contiuent rivers. The English government, so late as 
1830, continued to assert a right, under the treaty of Vienna, or federal act of 1815, to 
the free navigation of the Rhine, and to hold that it was accessible the vessels of 
all nations, to the extent of its navigation, subject to moderate duties, for the preser¬ 
vation of the paths on the sides of the river, and for the maintenance of the proper 
police/ And by tlic convention concluded at Mayence, March 31st, 1831, between all 
the liparian states of the Rhino, the navrgation of that river was declared free, from 
the point >^hero it becomes navigable into the sea, including its two principal outlets 
or mouths in the kingdom of tlie Netherlands, the Lech and the IPtwfl^assing by 
Rotterdam and BricI, through J.hc first-named outlet, and by Dordreclit and Helle- 
voctsluis, thrgugh tHe latter, with the use of the artificial canal of Voorn and Helle- 
•woetsluis. The convention provides regulations of police and toll duties on vessels 
and merohandisj^ passing to and from the sen, through the Netherlands, and by the dif¬ 
ferent ports of the upper states on the Rhine, Wheaton’s Rlemcdts of International 
Law, 3d-edit. 243-*247. His History of the Law of Nations in Europe and America, 
Ne^York, 1845, pp. 498-506. • * 

(б) Mr. Wheaton, in his Elements of International Law; 3d edit. 248-^57, and in 
bis History of the Law of Nations, pp. 50G, 517, has given the substance of the argu¬ 
ments, pro and con, taken^rom congressional documents of the sessions of 1827 and 
1828* It was insisted, on the part of Great Britain, that this Tight of passage w^s not 
an Absolute natural right, but an ynperfect right, restricted to the right of transit for 
purposes of innocent utility, to bo exclusively determined by the local sovereign; The 
Gomtniasionere and diplomatiits of fne United States, in 1805, and afte^nrds, stated, 
as a principle of international law, that when any European nation took possession of 
any extent of sea-coast, that possjesslon extended into the interior coimtry to the 

Ae rivers emptying into that coast and to their mouths, with the bays and 
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Sumnaor When foreigners are admitted into a state upon free‘ 
pfcrimin^s. liberal terms, the public faith becomes pledged for 

their protection. The courts of justice ought to be freely open 
to them as a resort for the redress of their grievances. But 
strangers are equally bound with natives, to obedience »to the 
laws of the country during the time they sojourn in it, and they 
are equally amenable for infractions of the Jaw. It has some¬ 
times been made a question, h^w far one government rwas 
abound by the law of nations, and independent of treaty, to sur¬ 
render, upon demand, fugitives from justice, who, having com¬ 
mitted crimes in one country, flee to .another for shelter. It is 
declared, by some of the most distinguished public jurists, («) 


entrances formed by their junction with the sen, and to all the tributary streams or 
branches, and the Country they covered. The authority of b. 1, p. 206, is in 

support of that principle in a qualified dej^rcc, and is to be confincil to the rivers so 
far as they flow within the territory. Mr. Wheaton, in his Elements of Intcnisitional 
Law, 3d edit. 1842, very justly confines such a claim of dominion of the state to the 
seas and rivers entirely enclosed within its limits.^ 

(a) Grotius, b. 2, c. 21, sec. 3, 4, 5, and Ileineccius Com. h. t. Burlamaqui, vol. ii. 
part 4, c. 3, sec. 23-29. Kutherforth, b. 2, c. 9, vol. ii. p. 490. Vattel, b. 2,,C. 6, 
sec. 76,,77. See Questions de Droit, tit. Pltranger, par Mer^n, for discussions on this 
subject in Franco. P. Voct, de Statutis, p. 297, says, tliat the surrender of criminals 
is denied according to the usage of almost all Christian nations, except in cases of 
humanity, {nisi ex humanitate,) and Martens is of the same opinion. Martens’s Law 
of Nations, b. 3, c. 3, see. 23. The Englisli decisions hi support of the right and 
practice of surrender of fugitives charged with atrocious crimes, are, liex r. Hutchin¬ 
son, 3 Keble, 785. Case of Lundy, 2 Vent. 314, ' Kcx v. Kimberley, Str. 848. S. 
C. BaVnariipK. B. vol. i. 225. Kitzgib. Ill, East India Company v. Campbell, 
1 Vesey, 246. Heath, J., in Mure v. Kay, 4 Taunton, 34. Eunomus, Dialog. 3, 
sec. 67. Sergeant Hill’s opinion (ami Ins authority and learning as a^lftwyer were 
pre-eminent) given to government in 1792. See Ediii. Review, No. 83, pp. 129, 13^ 

• 141. Lord Coke, however, held that the sovereign was not bound ^o surrender up 
fugitive criminals from other countries. 3 Inst 180. Th<» American decisions on the 
question are, in the matter of Washburn, 4 Johns. Ch Rep^ 106. Commonwealth u, 
DeacontlO 8crg. & Rawlc, 125. Rex v. Ball, d(«;ded by Ch. J. Reid, at Montveal, 


« 

1 The treaty concluded between Great Britain and the XJ^ted States, June fi, 1864, 
familiarly cited as the Roviprocity Treaty, grants to the citizens of the latter country the 
right to navigate the river St. Lawrence, and the canals in Canada used as the means of 
communication between the great lakes and the Atlantic Ocean, as fully and freely as the 
subjects of Gr' xt Britain, and liablo b the same tolls and assessments as now are, or here^. 
tmtr may be, imposed on them. Great Britain has made rM admission of the right which 
we United States claims, and, Indeed, expressly retains by the treaty the power of sus- 
pendlug tbc^rivilege granted, on giving due notice thereof to the United States. 16 U* 8.' 
Stat 1069* 18 & 19 Viet. c. 3, 
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that every * state is bound to deny an asylum to criming, * 37 
and, upon application and fiue examination of the" case, to 


and reported in Awor. Jnr. 297. Case of Josd Ferreiro dos Santos, 2 Brockenlitough, 
49S. Two of those, viz: that in 4th Johnson an(T*befoPe Ch. J. Krid, are fop the duty 
of surrender, and the other two against it, unless speoially provided for by^treaty, 
Mr. Justice ^tory cites the conflicting authorities, both foreign and domestic^ on this 
interesting question ; but intimates no opinion. Comm, on the ConKtitution, vol. iii. 
pp. 676. Comm, on the Conflict of Laws, pp. 520-552. But afterwards, in the 
United States v. Davis, 2 Sumner, t86. Judge Story expressed great doubts whether*^ 
upon principles of international law, and independent of statnto or treaty, any court 
of justice is authorized fb surrender a fugi^tive from justice. In the spring of 1839, 
George Holmes, being charged with the crime of murder, ctimmittod in Lower Canada, 
fled into the State of Yermont, and his surrender was demanded by the Gov#nor- 
General of Canada. Application was made by authority, in Vermont, to tlie Presi¬ 
dent of the United States, who declined to act tbrougb an alleged want of powpr, and 
the ease came, back to the Governor of Vermont. After licaring counsel and giving 
the subject great consideration, Governor Jennison decided that it was Ins duty to 
surrender the fugitive. The case was afterwards, and before any actual surrender, 
carried U]) before the Supreme Court of that state upon /mfuas corpus^ and elaliorately 
argued in July, 1839, and the decision'of the governor affirmed. The case was after¬ 
wards caniod up to tlie Supreme Court of the United States, in the winter of 1840, 
and the court declared that they hud no .^irisdiction in the case. Holmes t». Jennison, 
14 Peters's K. 540. Holmes was thereupon brought up before the Supremo Court of 
Vermont by habeas corpus, in April, 1840, and tlic question .solemnly argued, and the 
decision was, that the .state liad no authority to surrender the prisoner, and lie was 
accordingly discharged from custody. Case cx parfc Holmes, 12 Vermont K._ 631. 
[t may be hero properly observed that, according to the official opinion of tho Attor¬ 
ney-General of the United States, 1797, it was the dnfp of tho United States to deliver 
up, on due demand, heinous offenders, being fugitives from tho dominions of Spain, 
and that aw tho existing laws of the Union liad nSt made any spocifle provision for 
the ease, the defect ought to be supplied. Opinions of tfie Attorney-General, vol. i. 
46. But afterwards, in 1821, the then Attorney-General of the United States, in an 
elaborate opinion given to the l^rosidcnt, declared that the modern usage and practice 
of nations had been contrary to the doctnines of the early jurists, and that it was not 
now tlie law ani^usago of nations to delivor -up fugitives from justice, whatever may 
be tho nature or atrocity of^hc crime, unless it bo in pursuance of a treaty stipulation. 
Opinions, &c. vol. i. 384-392. If there be no treaty, he was of opinion that the gov- 
ernnaent of tho United States coiiid not act on tho subject, without authortty con¬ 
ferred by an Act of Congress, and which it would be expedient to grant, the law is 
imperfect as it stands. Ibid. vol. ii. 832, 902. Wlicn it is declared As the settled rule, 
that the United States are^ot justified in the surrender of fugitives from justice, except 
in pursuance of a treaty stipulaUon, tho United States are tlfus in effect declared, by 
national and state authorities, to bo a safe asylum fof all sorts of criminals, from all 
governments and territories, near or distant. So, also, all the high law authorities in 
WestmiiMter Hall, in-the casc^f Tho Cr&le, gave^heir opinions, m the’lJritish House 
.of Lor^, in.February, 1842, that tho EugUsh law and international law did noi 
authorial the sgrfei^or of fugitive criminals of any d^rce, and that the right to de- 
mi^d ahd surrender most,be founded on tredty, pV H does ndt e^rist. 
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surrendeK the fugitive to the foreign state where the crime was 
coirunitted. The language of tho^ authorities is cleat and 
expucit, and the law and usage of nations, as declared by them, 
rest on the plainest principles of justice, * It is the dutj* of the 
government to surrender up fugitives- upon demand, after the 
civil magistrate shall have ascertained the fexistence of reason¬ 
able grounds for the charge, and sufficient to put the accused 
upon his trial. The guilty party cannot be tried and punished 
i<by any other jurisdiction than the otie whose laws have been 
violated, and, therefore, the duty of surrendering him applies as 
well to the case of the subjects of the state surrendering,-as to 
theiCase of subjects of the power demanding the fugitive. The 
only difficulty, in the absence of positive agreement, consists .in 
drawing the line between the class of offences to which the 
usage of nations does, and to which it does not apply, inasmuch 
as it is.understood, in practice, to apply only to crimes of great 
atrocity, or deeply affecting the public safety, Th^' act of the 
legislature of New York, of the 5th April, 1822, c. 148, gave facil¬ 
ity to the surrender of fugitives, by authorizing the' governor, 
in his discretion, on requisition from a foreign government, 
to surrender up fugitives charged with murder, forgery, larceny, 
or other crimes, which, by the laws of this state, were punish¬ 
able with death or imprisonment in the state prison ; provided 
the evidence of criminality was sufficient, by our laws, to detain 
the party for trial on a like charge, (a) Such a legislative pro¬ 
vision was requisite,* for the judicial power can do no more than 
cause the fugitive to be arrested and detained, until sufficient 
means and opportunity have bepn afforded for the discharge of 
this duty, to the proper organ of communication with the power 
that makes the demand. (6) 


(а) Thcf N. Y. Revised Statutes, vol. i. 164, sec. 8, 9, 10, 11, have adopted and 
continued the same provisi6n. 

(б) The*constitution of the United Sfates has provided for the surrender of fugitives 
from justice as between the several states^ in oases “ of treason, felony, and other crime; ” 
but it has not desigdated the specific crimes for w|nch a surrender is to be made, and 
this has led difficulties as betwep the states. Thus, for instance, in 1830, tlio Gov* 

,,aroor of Virginia made application to the Governor ofcN'ew York for the surrender of 
Uugo men, charged by affidavit as being fugitives from justice^ In stealing 

mb^Uiking away jrom otw Colley, in^ Virginia, a negro slave, Isaae,'ike property 6f 
iWa application Was made under the Act of Congress of February 19,1793, c. 7, sec. 1,' 




48 


LEc! OF THE LAflff OF NATIONS. 

Thft European nations, in early periods of modern history, 
made provision by treaty for the mutual surrender of criminals 


foand^d on the constitution of«the United States, art. 4, sec. 2, as being a cnsc of 
treasoi^ felony, or other crime,"* within tfaer con^itution and the law, and certified as 
the^tatute directed. The Governor of New York refused to suirelidcr the supposed 
fugitives, on/he ground that slavery and property in slaves did not exist in New York, 
end that the offence was not a crime known to the laws of New York, and consequently 
not aacrime within the meaning of the constitution and statute of the United States. 
But the legislature of New York, by concurrent resolutions of the 11th of April, 1^4^ 
declared their opinion to be, ftiat stealing a slave within the jurisdiction and against 
the laws of Virginia, was a crime within the meaning of the 2d section of the 4th arti¬ 
cle of the constitution of tiic United States. The executive and legislative authorities 
of Virginia also considered the case to be within the provision of the constitution and 
the law, and that the refusal was a denial of rfght. It was contended, that the consti¬ 
tution of the United States recognizes the lawful existenepof slaves as property, for it 
appof^ions the representation among the states on the basis of distinction between free 
persons and other pcrsbns ; and it provides, in art. 4, sec. 2, for their surrender, when 
escaping from one state to anotlicr: — that slaves were regarded by law as property in 
nearly all thoatates, and protected as such, and particularly in New York, when the 
constitution was made; that the rejical of tho.so laws, and renunciation of that species 
of property, in one state, docs not affect the validity of the laws, and of that species of 
property in another state; and that the refusal to surrender felons who steal that prop¬ 
erty in Virginia, and flee with it or without it to New York, on the ground tlyxt blacks 
are no longer regarded as property in New York, is a violation of the federal compact, 
and, of the Act of Congress founded thereon. This case and that of Holmes, mentioned 
in a preceding note, involve very grave considerations. I have read and considered 
every authority, document, and argument on the subject that were within my command, 
and in my humlilc view of the questions, 1 cannot but be of opinion, that the claim of 
the Canadian authorities in the one case, and of the Governor of Virginia in the other 
case, wefe c<iually well founded, and entitled to be recognized and enforced. In the 
case from Canada, the jurisdiction of it belonged exclusively to tlio authorities of 
Vermont. The United States juivc no jurisdiction in such cases, except under a treaty 
provision. The duty of surrendering on due degiand frora^ the foreign government, 
and on due preliminary proof of the crime charged, is part of the common law of the 
land, founded on the law of nation.9 as part of that law; and the state executive is to 
cause that law to be executed, and to be assisted by judicial process, if necessary. The 
statute of New York is decisive evidence of the sense of that state, and it was in every 
reject an expedient, just, and wiic provision, in no way repugnant to the constitution 
or law of the United States, for it was *‘no agreement or compact Vryth a foreign 
power,” The whole sulyect is a proper matter of state concern, under the guidance 
of municipal law, (stipulations in national treaties always excepted,) and if there be 
no express statute provision, the exercise of the power mi&t rest in sound legal dis¬ 
cretion, os to the nature of the crime and as to the sufficiency #f the proof. Thedaw 
of nations is not sufficiently precise to dispense with the exercise of that discretion. 
But^private murder, as in Vermont case, is free of all difficultyi^nd it would be 
dealing unjustly with the aggrieved foreign g9vernmen€, and be eminently disgraceful to 
die chameter of the state and to our constitutional authorides, to give an asylum to 
Asgitives loaded with such atrocity, if th*ere be no authority in thb countiy, state or 
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seeking refuge from justice. Treaties of this kind were 
* 38 made between England and Scotland in 1174, • and Eng¬ 
land and France in 1308, and France and Savoy, in 1378; 
and the last treaty made special provision for the surrender of 
criminals, though they should happen* to be subjects of the state 
to wliicji they had fled. Mr. AVard (ct) considers these treaties 
as evidence of the advancement of society in regularity and 
order, (b) 


nntionnl, to surrender siicfi a fiifjitive, then it is idle to talk about the authority of the 
law of nations as part of the common law. Then “ public law, the personification, as 
it were, of natural justice, becomes a mere nonentity, the beautiful fignicut of philoso¬ 
phers, and destitute of all real infinence on the fortunes of mankind.*^ 

(а) History of the Law of Nations, vol. ii. 318-320. 

(б) By the treaty of amity, commerce and navigation between Great Brita^ and 
the United States, in November, 179.5, it was by the 27th artiolcjagrccd, that persons 
charged with murder or forgery, seeking an asylum in the dominions of cither party,' 
should be delivered up on due requisition, provided the evidence of oriniinality be 
suffieient to justify apprehension and commitment for trial, if the offence had been 
committed in the jurisdiction where the requisition is made. But this treaty, on this 
and other points, expired by its own limitation after the expiration of twelve yeara. 
The provision was happily renewed by the treaty between the United Stales and the 
United Kingdom of Groat Britain and Ireland, signed at Washington, Augu^ 9tb, 
1842, and afterwards duly ratified. Tliia treaty terminates the question, so far as the 
two countries are concerned,-which had long embarrassed the councils and courts in 
this counti^. By the ICth article of the treaty it is declared, that the two powers 
rospcctivoly, upon requisitions by the due authorities, should deliver up to justice all 
persons, who, being charged with the crime of murder, or piracy, or arson, or robbery, 
or forgery, or the utterance of forged papers, committed within the jurisdiction of 
cither, should seek an asylum, or should he found within the territories of the other; 
provided, that this should only be done upon such evidence of criminality as, accord- 
ing to tlie laws of-the place wliere the fugitive or persqn so charged should be found, 
would justify his apprehension and •commitmerft for trial, if the crime or offence had 
there been committed. A similar convention was made between the United States 
and France, and ratified at Wai^ington, April 12, 1844; but the provision was ex¬ 
tended to the crime of an attempt to commit murder, and to rape, and embezzlement 
by public oncers, when the sumo is punishable with infamous punishment. The treaty 
provisions would seem to require statute provisi(X.j8 of the several govemmcni^to 
carry tlte treaties fur surrendering fugitives more promptly into effect.^ Tjte act^f 


1 It has been held that persons,charged with piracy may beiiirested here and surren¬ 
dered, without any special .^ct of Cohgress to carry the treaty into effect. They may be 
examined And orderedfuto custody by a state magistrate. The appli|ptIon may be made 
by the British minister, although ther^ has been no iudictmdnt found by the British tribu- 
nele, nor warrant issued therefrom; the order for the swender may be signed by the 
Soi^tai^^qf^State. The British'Prisoner^ 1 Wood. & MlnoVs B. 66. 

^^th Aug. 184$, an Act was passed by Congress giving effect to treaty etipulaticms 
wfaj^l^Xisted, or thereafter might exist, with any foreign'government for the appr^ension' 
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Ambassadors form an exception to the general case of Ambas«a- 
foreigners resident in the country, and they are exempted 

- -- ^ .- 

8 and 9 Viet. c. 120, has such a provision in respect to the treaty of Washington, in 
1842 ; wiffiout auy special provision on the suhjctU, the power atfd duty of duly carry¬ 
ing into effect treaties of that kind, would belong; exclusive of the statenuthoritiea, 
to the courts And njagistrates of federal jurisdiction. The legislature of the Kingdom 
of Belgium, by a law of the first of October, 1 authorized tlie surrender of fugitives 
from ibreign countries upon tlie charge of murder, rape, arson, counterfeiting the 
current coin or forging public bank paper, perjury, robbery, theft, peculation by pub¬ 
lic trustees and fraudulent bankrupts ; but with the proviso, that the law of the foreign 
country be reciprocal in the case, and that the judgment or judicial accusation be duly 
authenticated, and tho demand l)e made within the time of limitation prescribed by 
the Bclgic law.t Pinheiro-Ferreira severely condemns this law, and contends for pro¬ 
tection to tho fugitive, and that the tribunals of the country to which ho resorts, should 
take cognizance of criminal cases equally as of matters of contract! Sec Conrs do 
Droit Public,' par Comm. S. Pinheiro-Ferreirn, Paris, 1830, tome ii. pp- 24-34, 
Revue Ktrangore de Legislation, ct d'Econoinie Politique, No. 2, Paris, I)(*ceml>cr, 
1833. Some other foreign jurists, of more established reputation, maintayi the same 
doctrine, and hold, that crimes committed in one state, may, if the criminal he found 
in another state, he, upon demand, punished there. Ilurtius, de Collis. lA'g. P. Voet, 
de Statut. cited in Story’s Comm, on the Conflict of Laws, 516-520. Martens’s Law 
of Nations, b. 3, c. 3, sec. 22, 23. Grotius dc .Tune B. & P. h. 2, c. 21, sec. 4. The 
latter says, that every government is bound to punish the fugitive criminal on de¬ 
mand, or deliver him up. But the better opinion now is, both on principle and 
authority, that the prosecution and puiiishmoiit of crimes are left exclusively to tho 
tribunals of tho eountiy where they are committed. Kaimes’s Princip, of Equity, 
vol. ii. 326. Merlin, Bc'pertoirc. Souverninetd, sect. 5, n. 7, pp. 757, 758. Pardessus, 
Droit Comm, tome v. art. 1467. If, indeed, the fugitive is to bo tried and punished 
for a crime committed out of the territory, the punishment must be according to tho 
law of tlid place .where the oflence was coimnittcd. Delicta piiniuninr juxia ujo/es hei 


ami delivery of fugitives. The jfroceediugs mentioned above would seem to bo warranted 
under the act. 

It is un approved rule in the policy of the United States not to grant or ask extradition, 
cxcci>t in tliose cases which are exactly defined by express conventions. Opinions of the 
Attomcys-General, vol, vi. pp. 85, 431. Id. vol. vii. 642, 

A convention for the mutual extradition of fugitives from justice was concluded be* 
tweAi the United States and Bavarffl, Sept. 12th, 1863. It recites, as causes of extradi¬ 
tion, murder, or assault with intent to commit murder, piracy, arson, robberj^ forgery, the 
uttenmee of forged papers, the fabrication or circulation of counterfeit money, whether 
coin or paper, or the eml^zzlement of public moneys. See also the conventions with 
Prussia and other states of the Germanic Confederacy, June 16,* 1862, and with the King¬ 
dom of Hanover, Jau, 18,1856, and with the Kingdom of tlie Two Sicilies, Oct. 1,1866, and 
with the Swiss Corifedoration, Novf 8, 1866, and with Austria, July 3,1866, and with the 
Grand Duchy of Baden, Jan. 80,1867. . * ^ , 

.The constitutions and laws ^ these European states do not allow the rendition of their 
Bubjecte to be tried by a foreign jurisdiction; aUd, upon the principle of strict reciprocity* 
it is therefore stipulated in kll these conventions, that neither of tlie contracting parties 
shall surrender !t8#tm citizens. 




46 OF THE LAW OF NATIONS. [PART I. 

absolutely from all allegiance, and from all responsibility to the 
laws of the country to which they are deputed. As they are 
representatives of their sovereigns, and requisite for negotiations 
and friendly intercourse, their persons, by the consent of all na¬ 
tions, have been* deemed in^riolable, and the instances are^rare in 
which popular passions, or perfidious policy, have violated this 
immunity. Some very honorable examples of respect for the 
rights of ambassadors, even when .their privileges would seem 
in justice to have been forfeited on account of the gross' abuse 

of them, are to be met with in the ancient Roman annals, not- 

/ 

withstanding the extreme arrogance of their pretensions, and the 
intemperance of their military spirit, {a) If, however, ambassa¬ 
dors should be so regardless of their duty, and of the object of 
their privilege, as to insult or openly attack the laws or govern¬ 
ment of the nation to whom they are sent, their functions may 
be suspended by a refusal to treat with theiji) or application can 
be^made to their own sovereign for their recall; or they may be 
dismissed, and required to depart within a reasonable time. (6) 
We h^ve had instances, .withy) our own tinles, of all these 
modes of dealing with ministers who had given offence, and it 
is not to be denied, that every government has a perfect right to 
judge for itself whether the language or conduct of a foreign 
minister b# admissible. The writers on public law go still fur¬ 
ther, and allow force to be applied to confine or send away 
*39 * an ambassador, when the sq.fety of the state, which is su¬ 
perior to all other considerations, absolutely requires it, aris¬ 
ing either from the violence of his conduct, or the influence and 


commim delirti^ et non loci nlti de crimine cognoscitur, Bartholus, cited in Henry on 
Foreign Law, 47. It is, however, a decided and settled principle in the Knglisli and 
American law, that the penal laws of a country do not reach, in their disabilities^ 
or penal effects, beyond the jurisdiction where they kVe established. Folliott v. Of^cn, 
1 H. Blacks? 123, 135. Lord Ellenborough, Wolff v. Oxholm, 6 Manle & Selw. 
Commonwealth of Massachusetts w. Green, 17 Mass. Rep. 514, 539-543. Scoviile 
r, Canfield, 14 Johns. Rep. 338, 440. '■ 

(а) Livy, b. 2, c. 4; b. 30, c. 25. ' ^ 

(б) In 1797, it was considered by’the Attomey-G/'neral of the^nited States, in his 
letter to the Secretary of State, to a contempt of the government, for a foreign 
minister, while a resident minister in the United States, tC communicate his sentiments 
ft) the- people of tlio United States through the press’. HU intercourse and corre- 

*sp<^dence of that kind is to be with the executU’e department of the government ex* 
dn^oly. Opinions of the Attorney-General, vol. i. 43^ 
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danger of his machinations. This is all that can be done, for 
ambassadors cannot, in any case, be made amenable to the civil 
or criminal jurisdiction of the country; and this has be^u the 
settled rule of public law, ever since the attempt made in the 
reign of Elizabeth to subject the Scotch and Spanish ambassa¬ 
dors to criminal jurisdiction, and the learned discussions which 
that case excited, (a) By fiction of law, an ambassador is con- 
sidei;pd as \t he*were out of the territory of the foreign power; 
and it is an implied agreement among nations, that the ambas¬ 
sador, while he resides within the foreign state, shall be con¬ 
sidered as a member of hfs own country, retaining his original 
domicil, and the government he represents has exclusive cog¬ 
nizance of his conduct and control of his person. (6.) An am¬ 
bassador is also deemed under the protection of the law of 
nations, in his .passage through the territories of a third and 
friendly power, while upon his public missiofi, in going to and 
returning from the government to which he is deputed. To 
arrest him under such Circumstances would be a breach of his 
privilege as a public minister, (e) The attendants of the am- 

(а) Grotjus, b. 2, r..l8, SCO. 4. Bynk. de Foro L(*{;atorum, c. 8,17,18. Vattcl, 

b. 4, 0 , 7, sec 92-10.'!. Ward’s History, vol. ii. pp. 486-552. Miirsliall^ Oh. J., in 
the case of the Schooner FxcIninKO v. M’Fnddon, 7 Craneb, 1.38. Mr. Wheaton, in 
his History of the Haw of Xatinns in Kurope and Atnorica, New York, 1845, pp. 2.36- 
261, Ims given an analysis or summary of Bynkersliock’s treati.^e Du Foro Lepato- 
rum, and ■which is justly rcjjardcd as an excellent work and of hifjh aiuliority. It is 
contained in the 2d volume of Byukershoek’s work, published in 2 volumes, folio, at 
Leyden, 1767. * 

(б) Grotius, b. 2, c. 18, sec, 1-6. Wiuqucfort, dp VAmbassadcur, llv. 1, sec. 27, 
Vattcl, 1). 4, c. 7, sec. 81-1.35. Bynk. de Foro Lcgat., c. 8. If an ambas.sndor be 
concerned in trade, his property in tliat trade is Ihiblc to seizure, as-in the case of any 
individual. Bynk. de Foro Lcj^jU,, c. 14. Vattcl, b. 4, c. 8. 

(c) Vattel, b. 4, c. 7, sec. 63, 84. Holbrook and otiiora v. Ilcnderaon, New York 
Su])crior Court, December 2d, 1839. In this case, Henderson, tlie minister fjjom the 
Repffblic of Texas to France, was^-ri'cstcd in New York for debt, while on his I’otnm 
from Franco to Texas, by the way of New York, wid the court discharged him from 
the arrest. It was.held that an entry into the country in time of peace ^did not re¬ 
quire, for the protection of the 'person, ft passport, though the law assumes tliat pass¬ 
ports may be granted by tlie government of the United States. Act of Congress, 
April 30, 1790, sec^7. Passport*, though named in our law, are unknown in prac¬ 
tice. The protection is implied by nn^tural and igunicipal law, and ^ia the duty of 
the courts of justice, when enfes arise before them, to enforce the law of nations on this 
subject, as part of the law of the land. The doctrine of international law, as laid 
down by Vattel, is founded in good sense and public policy, and sustained by the 
interests and courtesy of nations. Grotius says, b. 3, c. 18, sec. 5, that the obligatiou 
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bassador attached to his person, and the effects in his use, and 
the house in whioh he resides, and his domestic servants, are 
under his protection and privilege, and equally exempt from'the 
foreign jurisdiction, though there are strong instances in which 
their inviolability has been denied and invaded, {a) ^ The dis¬ 
tinction between ambassadors, ministers plenipotentiary, envoys 
extraordinary, and resident ministers, relates to diplomatic pre¬ 
cedence and etiquette, and not to th.eir essential powera. and 
privileges, (d) 


tt) protect ambassadors extends only to the power to whom.the embassy is sent, and 
does not extend to the power through whose territories the ambassador presumes to 
pass without a passport. But that harsh and narrow rule is now justly exploded. 

(а) Rutherforth, b. 2, c. 9, Ward’s History, vol. ii. pp. 532, 553. Vuttcl, b. 4, c. 8, 
sec. 113. United States v. Hand, 2 Wash. Cir. Rep. 435. Opinions of the AttoYney- 
Gcncral of the United States, Washington, 1841, vol. i. 89-91. The immunities of 
a public minister are considered as nof extending to debtors, as to debts incurred 
prior to their entering into the minister’s service, nor tp fugitive slaves, nor to persons 
who were under previous duties, as soldiers, sailors, apprentices, minors, a wife, &c., 
nor does the privilege of immunity protect n laborer .engaged to work in the garden 
attached to the minister’s residence. —Ib. The duties and privileges of a public minis-" 
ter are detailed at large by Mr. Wheato^, in his Elements of 4nternatioual Law, 3d 
edition, pp. 264-307, and afterwards in his larger work on the History of the Law of 
Nations in Europe and America, New York, 1845, pp. 236-^61 ; and from Ins long 
residence at two of the European courts in a diplomatic character, his authority on 
the subject acquires additional force. 

(б) Martens, pp. 201-207. Vattel, b. 4, c. 6. Charge d’ArFuires is a diplomatic 
representative or minister of the fourth grade ; and a resident minister seems not to be 
equal to a minister plenipotentiary. Nor is a minister plenipotentiary of equal rank 
and dignity with an ambassador, who represents the iierson of liis sovereign. The 
Tgrcat powers, at the Congress of Vieftna, in 1815, and of Aix la Cliapelle, in 1818, by 
an arrangement, divided diplomatic agents into four classes: 1. Ambassadors, papal 
legates, or nuncios. 2. Envoys, ministers, and other agents accredited to the sover¬ 
eigns. 3. Ministers resident, accredited to sovereigns. 4. Chargds d'affaires, accred¬ 
ited to the department of foreign relations. A minkter extraordinary has not by that 
title'any superiority of rank. The Comm. Pinhciro-Fcrrcira, the Portuguese publi. 
cist, an^ himself a ministre d’e'tat, in his Cours de Droit Puhlitf, classes together 
charges d’affaires, ministers resident, or simj)ly mftiisters or residents, as diplomatic 
agents o? the third class. The United States are usually represented at the courts of 
the great ppwers of the first class by ministers plenipotentiary, apd at those of an 
inferior class by a charge d'affaires) and tlie^have never sint a person of the rank 
of ambassador in the diplomatic sense. The Prince of Orange once expressed to 
Mr.'Adams his surprise that the United States had^notput themselves, in that respect, 
on a level wit}*»the crowned heads. ^^Diplomatic Correspondence,edited by Mr, Sparksj 

1 ambassador, who voluntarily submits to the jurUdtetion of the court, cannot afteb- 
ward.set up his privilege of exemption, to avoid a suit, in which the plaintiff does not in¬ 
terfere with his person or propertyi Taylor v. Best, 26 E. L. & Eq. 888. 
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, • A government may, in its discretion, lawfully refuse * 40 
to receive an ambassador, and without affording any just 
cause for war, though the act would, probably, excite unfriendly 
disposition, unless accompanied with conciliatory explanations^ 
The refusal may be upon the ground of the ambassador's bad 
character, or former offensive conduct, or because the special 
subject o]f the embassy is not proper, or not convenient for dis¬ 
cussion, (a) *A state may also be divided and distracted by 
civil wars, so as to render it inexpedient to acknowledge the 
supremacy of either party. Bynkershoek says, (b) that this 
right of sending ambassadors belongs to the ruling* party, in 
whom stet rei agendi poteslas. This is placing the right where 
all foreign governments place it, in the government de facto^ 
which is in the actual exercise of power; but the government 
to whom the ambassador is sent, may exercise its discretion in 
receiving, or refusing to receive him. 

It sometimes becomes a grave question, in national discus¬ 
sions, how far the sovereign is bound by the*act of his minister. 
This will depend upon the nature and terms of his authority, (c) 
It is now the usual course for every government to reserve to 
itself, the right to ratify or disvsent from the treaty agreed Jo by 
its ambassador, A general letter of credence is the ordinary 
letter of attorney, or credential of the minister; and it 
is not understood to confer a power *upon the minister *41 


vol. vii. 108. The quc.’itions oonccrnin{j: precedence among the members of the diplo¬ 
matic corps at foreign courts, \jore all happily settled by the Congress of Vienna, in 
1815, and signed by tlic representatives of the eight principal European powers. It 
was agreed that diplomatic agents of the respective classes take rank according to the 
date of the ofhciul notic^ of their arrival, and that the order of signature of ministers to 
acts or treaties between several powers that allow of the altcrnat, should be determined 
by lot. Rceueil dcs I’ibces Officiellcs, tom. viii. No. 17. Wheaton’s Elements of lu- 
ternwtional Law, p. 265. His HisiOry of the Law of Nations in Europe and America, 
New York, 1845, p. 496. 

(ii) Butherforth, b. 2, c. 9.. Bynk. de Eoro Legatorum, c. 19, sec. 7. 

(5)* Quest. J. Pub. lib.«, c. 3. 

(c) The discretion and reserve with which a public minister ought to act in relation 
to the country in which he reside^, is strongly exemplified in the case of The Sally 
Ann, Stewart’s Vice-Adm. Rep. 367. It was hcl^, that a license grained by the Brit¬ 
ish Minister at New York, aft^ the commencement of the war of 1812, to an American 
citizen, to export provlsigns to a British island, was inconsistent with his diplomatic 
character and duty, and void; and the decision was declared to be correct and proper, 
by the Lords Commissioners on appeal. 

VOL. I. 6 
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to bind his sovereign, conclusively. To do so important an act 
would require, at least, a distinct and special power, containing 
an express authority to bind the principal definitively, without 
jj^c right of review, or the necessity of ratification on his part, (a) 
This is not the ordinary o^ prudent course of business. , Minis¬ 
ters always act under instructions which are confidential, and 
which, it is admitted, they are not bound to disclose; (b) and 
it is a well-grounded custom, as Vattel observes, (c) that, any 
engagement which the minister shall enter into, is of no force 
among sovereigns, unless ratified by his principal. This is now 
the usage^ although the treaty may have been signed by pleni¬ 
potentiaries. {(1) 

Cpnsuls are commercial agents, appointed to reside 
in the seaports of foreign countries, with a commission 
to watch over the commercial rights and privileges of the nation 
deputing them. The establishment of consuls is one of the 
most useful of modern commercial institutions They- were 
appointed about the 12th century, in the opulent states of Italy, 
such as Pisa, Lucca, Genoa, and Venice, and their origin has 
been ascribed to the necessity for extraordinary assistance in 
those branches of commerce formerly carried on with barbarous 
and uncivilized nations, (e) The utility of such a mercantile 
officer has been perceived and felt by all trading nations, and 
the Mediterranean trade in particular, stands highly in need of 
such accredited agents. (/) Consuls have been multiplied and 
extended to every part of the world, where navigation and com¬ 
merce can Successfully penetrate, and th 9 ir duties and privileges 


Consuls. 


(a) Bynk. Q. Jur. Pub. lib. 2, c. 7. • 

{b) Wkuim fort’s L’Amb. tom. i. sec. 14. Martens, p. 217. 

(c) B. 4, c. 6, sec. 77. 

(d) B^nk. ubi supra, Vattel, b. 2, c, 12, sec. 156<. Martens, b. 2, c. I, sec. 3. ^The 
Eliza Ann, \ DodsOn’s Adm. Rep. 244. Both Vattel and Kliiber agree, that a treaty 
concluded under a full power, cannot, in honor, be rejected without very sufficient 
retvions, as by violation of instructions, mutual error, a moi^t or physical impossibil¬ 
ity, &c. Wheaton’s Ele'ments, 3d edit. pp. 303-306. See, in Wheaton’s Elements, 
3d edit p. 335, a reference to the most respectable writers on diplomatic history. 

(c) 1 Cliitty'on Commercial Law, 48, 49. 

(y) Jrtckson^n the Commerce of Vhe Mediterranean, 30, c. 4. Consuls were not 
unknown to the ancient Athenians-, and they had them in ^he commercial ports in 
which they traded, to protect the interests and property of Athenian merchants. St 
,John^s History of the Manners and Castoms of Ancient Greece, voL iii. 282. 
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are now generally limited and defined in treaties of com¬ 
merce, or by the •statute regulations of the country which *42 
they represent. In some places they have been invested 
with judicial powers over disputes between their own merchan^ 
in foreign ports ; but in the corpmeroial treaties made by Great 
Britain, there is rarely any stipulation for clothing them with 
judicial authority, except in treaties with the Barbary powers ; 
•and in England it has been held, that a consul is not strictly a 
judicial officer, and they have there no judicial power, (a) It 
has been urged by some writers, as a matter highly expedient, 
to establish rules requiring merchants abroad to submit their 
disputes to the judicial authority of their own consuls, particu¬ 
larly with reference to shipping concerns. But no government 
can invest its consuls with judicial power over their own sub¬ 
jects, in a foreign country, without the consent of the govern¬ 
ment of the foreign country, founded on treaty; and there is no 
instance in any nation of Europe, of the admission of criminal 
jurisdiction in foreign consuls, (ft) ^ The laws of the United 
States, on the subject of consuls* and vice-consuls, (c) specially 


(I'r) Mrtnsfit’Uf CM. J., in Waldron v. Coombe, 3 Taunt Rep. 162. 1 Chitty, 50, 51. 
{(i) lbirdessn<!, Clours de Droit Comm. tom. v. soo. 1450, 1451, 5th edit. Opinions 
of the Attorneys-General of the ■Lhiited States, vol. i. 786. 

(r) Arts of Congress of I4th April, 1792, c. 24, and of February 28, 1803, c, 62. 


t hy an Act of Congress of Aug. 1 Ith, 184H, the commissioner and consuls of the United 
States, appointrd to reside in Chinn, are invested with high judicial powers as to crimes 
and misdemeanors committed by#eitizens of the United States in the dominions of China; 
and also with civil Jurisdiction to oxccuto the treuty stipulations between the two coun¬ 
tries; and in matters of contract made or to be executed at or near the Chinese ports. 
The laws of the United Slates, and, where they are deficient, the common law, are ex¬ 
tended to such jurisdictions; and if defects still remain, the commissioner may make 
decrees. The provisions of this act are extended to Turkey, and are there to be executed 
by tlv ministers Hn<i consuls. % • 

See a paper by tlie late Attonicy-Ocneral upon the Authority of Consuls in China. 
Opiu. of AUvs-Geii. vol. vii. p. 496. 

It is stipulated bf the cmivention between the United States and the Sultan of Borneo, 
that the Aincricau consul^slmll have exclusive jurisdiction of,all caseg, in which a citi¬ 
zen of the United States is charged with tlie commission of a crime in any part of the 
dominions of his Highness, the Sulmn; and shall have power to decide, without any in¬ 
terference by tlie local autliorittes, all disputes or (^jfferences to wliich American citizens 
may be parties. 10 U. S. Stft#909. And it is stipulated by the convention between the 
United States and Japan, that Americans committing otTeuces in Japan, shall be trie^by 
the American consul-general or consul, and be punished according to American laws. 
11 U. S. Stat. 728. 
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authorize them to receive the protests of masters and others 
relating to American commerce, and they declare that consular 
certificates, under seal, shall receive faith and credit in the courts 
^ the United States.^ It is likewise made their duty, where 
the laws of the country p^irmit, to administer on^ the personal 
estates of American citizens, dying within their consulates, and 
leaving no legal representative, and to take charge of and secure 
the effects of stranded American vessels, in the absence of the^ 
master, owner, or consignee; and they are bound to provide for 
destitute seamen within their consulates, and to send them, at 
the public expense, to the United States. It is made the duty 
of American consuls and commercial agents, to reclaim desert¬ 
ers, and discountenance insubordination, and to lend their aid 
to the local authorities for that purpose, and to discharge the 
seamen cruelly treated, (a) It. is also made the duty of masters 
of American vessels, on arrival at a foreign port, to deposit their 
registers, sea-letters, and passports with the consul, vice-consul, 
or commercial agent, if any, at the port, though this injunction 
only applies when the vessel* shall have come to an entry, or 
transacted business at the port. f6) These particular powers 
and duties are similar to those prescribed iyy British con- 
*43 suls, and to consuls under the consular * convention be¬ 
tween the United States and France, in 1788; and they 


(a| Act U. S. 20ih July, 1840, c. 23, see. U, 17. Sec (w/ra, vol. iii, 199^the ^treaty 
between the United States and Hanover, to the same effect. 

{h) Toler i\ White, AVarc^s Uep. 277. Matthews v. Offley, 3 Sumner, 115. Anier* 
.ican consuls, having no judicial power, cannot take cognizance of the offences of sea¬ 
men in foreign ports, nor exempt the master fiom his own responsibility. The Wra. 
Harris, U. S. I). Court of Maine, Ware’s Rep. 367. But when an American vessel 
paU into a port of necessity for repairs, a survey to ascertain the damage may, it* 
seopis, according to usage, be directed by the American consul, as part of bis official 
duty. Totter v. The Ocean In.s, Co. C. C., U. Safor Massachusetts, October,4837, 
3 Sumner, ^7. The English Prerogative Court, before Sir Herbert Jenner, in 1839, 
in the case of Aspinwall v. The Queen’s Proctor, 2 Curtcis. 241, held, that an Amer¬ 
ican consul was not, in that capacity, permitted by the law^f England to administer 
upon the personal cstateof a domiciled citizen of the United States dying in England. 
The Crown takes charge of the property in trust, for payment of dobt^ and distribu¬ 
tion, according to the law of the owner’s domicil. * 



^rown V, The Independence, Crabbe, 64. Johnson v. The Coriolanus, Cmbjie, 289, 
No American consul is invested, by virtue of his office, with authority to exempt an ene¬ 
my’s vessel from conHscation or capture. The Amado, I Newberry’s Adm. 400** 
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are in accordance with the usages of nations, and are not to be 
construed to the exclusion of others, resulting from the nature 
of the consular appointment, (a) The consular contention be¬ 
tween Frarfce and this country, in 1778, allowed consuls to, 
exercisevpolice over all vessels of their respective nations, “within 
the interior of the vessels,” and to exercise a species of civil 
jurisdiction, by determining disputes concerning wages, and 

between the masters and crews of vessels belonging to their 

_ * 

own country. The jurisdiction claimed under the consular 
convention with France, was merely voluntary, and altogether 
exclusive of any coercive authority; (i;) and we liave no treaty 
at present, which concedes even such consular functions, (c) ' 
The doctrine of our courts is, (^/) that a foreign consul, duly 
recognized by our government, may assert and defend, as a 
competent'party, the rights of property of the individuals of his 
nation, in tho courts of the United States, and may institute 
suits for that purpose, without any special authority from the 
party for whose benefit he acts.^ But the court, in that case, 
said that they could not go so far as to recognize a right in a 
vice-consul to receive actual restitution of the property, or its 
proceeds, without vshowing some specific power for the purpose, 
from the party in interest. 


(а) Bcaw(*f»’s L. M. vol. i. tit. Consuls, pp. 292, 293. 

(б) Mr. Pickcrinfr to Mr. Pinckney, January IGth, 1797. 

(c) By t'rtc treaties of eoiumcrcc and navip;ation between the United States and the 

fKingdom of Hanover, May 20tb, 1840, article 6, and between the United States and 
Portugal, of 23d April, 1841, it ^^as provided that consuls, vice-consuls, and eommer- 
ctnl agents, sho^uld have the rigid, as .such, to sit as judges and arbitrators in differ* 
cnees between the masters and crews of llio vessels belonging to the nation whose 
interests were committed to tlicir charge, without the interference of the local author¬ 
ities. unless the conduct of the crows or of the captain should disturb the tranquility 
of the country, or the consuls .should reciuire such assistance, to cause their decisions 
to bc*carried into effect or suppij^ted. By the same treaties, foreign consuls may 
apply for the arrest and surrender of seamen deserting from their public and private 
vessels in port. See, also, treaties to the like effect with Sweden, Prussia, and 
Russia. # 

(d) Cose of TheJBello Corrunes, 6 Wheaton, 168. 


1 But see the provisions of the consular conventjpn, concluded between the Unftad 
States and France, February 28^ 1863, lu U. S. Stat. 992. 

* Ship Adolph, 1 Curtis, C. C. 87. A consul cannot intervene in behalf of his sover¬ 
eign, in a state where the sovereign has a resident ininister or ambassador. Robson v. 
The Huntress, 2 Wall, Jr. C. 0. 59. 

6* 
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No nation is bound to receive a foreign consul, unless it has 
agreed to do so by treaty, and ■the refusal is no- violation of 
the peace and amity between the nations. Consuls are to be 
approved and admitted in the usual form; and if* any consul 
be guilty of illegal or improper conduct, he is liable to l^ave his 
exequatur, or written recognition of his character, revoked, and 
to be punished according to the laws of the country in which he 
is consul; or he may be sent back to his own country, at 
*44 ' the discretion of the government * which he has offended. 
The French consuls are forbidden to be concerned in 
commerce, and, by the Act of Congress of February 28th, 1803, 
American consuls residing on the Barbary coast are forbidden 
also ; but British and American consuls are generally at liberty 
to be concerned in trade; and in such cases the character of 
consul does not give any protection to that of merchant, when 
these characters arc united in the same person, (a) Though the 
functions of a consul would seem to require that he should not 
be a subject of the state in which he resides, yet the practice of 
the maritime powers is quite lax on this point, and it is usual, 


(a) Beawes’s L. M. vol. i. tit. Consuls, p. 291. I Chitty, 57,58. The Indian Chief, 
3 Bob. Adm. Rep. 27. Vattel, b. 4, see. 114, Arnold and Ramsay v. U. Ins, Co. 

1 Johnson's Cases, 36.'1. Tho treaties of commerce and navigation between the 
United States and Hanover, May 20th, 1840, art. G, and between the United States and 
Portugal, of 23d of April, 1841, art. 10, afford a sample of the stipulation usual in 
commercial treaties dn this subject; “ If any of tho said consuls shall carry on trade, 
they shall be subjected to the s.ame law.s and usagc.s to which private individuals of^ 
their nation are subjected in the same place.” American consuls abroad have no 
salaries, and are paid hy fees of office, except the consul at London, who has a salary 
of $2,000. A suggestion was made in Congress in March, 1840, that it would be 
advisable to change our consular system in that respect, by confining consult^ to their 
biviness of consuls, and to allow them salaries. Tho Secretary of Stale of the 
United States, in his report to Congress of the 12th December, 1846, strongly recom¬ 
mended a revision and amendment of the consular system of the United Statei^ and 
that the niirabcr, appointment, and compensation of consuls be regulated, and their 
duties and foes defined. He recommended the establishment of consuls-genoral, 
especially in respect to the Barbary states, and some of thf ports in tho Levant; and 
he suggested a provisidn for 74 consuls and 55 vice-consuls, and also .for consular 
agents; and that those in the more important ports be paid by salaries out of the 
‘‘pctblic treasn^, and with a prohibition to engage in mercantile pursuits^ American 
consuls Ufore generally commissvSn merchants residing abroad; and foreign oom- 
xnerce ought not to be taxed with consular fees, except for limited purposes; and the 
fees ought to be regulated by tho*tonnage of the vessel. A consular code ought to 
define the powers and duties of consuls. 
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and thought most convenient, to appoint sulqects of the foreign 
country to be consuls at its ports. * 

A consul is not such a public minister as.to be entitled to the* 
privileges appertaining to that character, nor is he under the 
specie] protection of the law of natipns. He is entitled 4o priv¬ 
ileges to a certain extent, such as for safe-conduct, but he is 
not entitled to the jus gentium. Vattel thinks (a) that his func¬ 
tion^ require that he should be independent of the ordinary 
criminal jurisdiction of th^ country, and that he ought nofcto be 
molested, unless he violates the law of nations by some enor¬ 
mous crime; and that, if guilty of any crime, he ought to be 
sent home to be punished. (6) But no such immunities have 
been conferred on consuls by the modern practice of nations; 
and it may be considered as settled law, that consuls do not 
enjoy th^ protection of the law of nations, any more than other 
persons who enter the country under a safe-conduct. In civil 
and criminal cases they are equally subject to the laws of the 
country in which they reside, (c) ^ The same.doctrine, de¬ 
clared by the public * jurists, has been frequently laid down *46 
in the English and American courts of justice, (d) It 
seems, however, from some decisions in France, mchtioned by 
Mr. Warden, (c) that foreign consuls cannot be prosecuted 
before a French tribunal, for acts done by them in France, by 
order of their government, and with the authorization of the 
^French government, and that, in general, a consul cannot be 


•{a) B. c. 2, see. 34. « 

(h) l)e Steck, Essai sur Ics Consuls, sec. 7, p. 62, Berlin, 1790, draws the same 
conclusion, from the commercial treaties in Europe since 1664. 

(c) Wicquefort's T/Amb. b, 1, c. 5. Bynk. de Foro Lcgat. c. 10. Martens^s 
Summ. b. 4, c,3, see. 8. Bcawes’s L. M. vol. i. tit. Consuls. Barbuit*s case,'Ta^ 
bot’s Cases,*28I. Valin’s Ord. vol. i. liv. 1, tit. 9, dc Consuls. Pardessys, Droit 
CoAm. tom. iv. 148, 183. Opiliions of the Attorncys-General of the Unitqd States, 
vol. i. 45, 302. Washington, 1841. ’ 

(J) Viveash u. Becker, 3 Mauie & Selw. 284. Clarke v. Cretico, 1 Taunt. Rep’. 
106. United States v.^Ravara, 2 Dallas, 297. The Commonwealth v. Kosloff, 
5 Serg. & Rawle, 545. De La Foret’s case, 2 Nott & M’Cord, 217. 

(<) On Consuls, pp. 108-116.. 

1 A foreign consul’s exemption from suit in a state court, is a privilege which he can 
^neither waive nor renounce. Valarino v. Thompson, 8 Seld.j576« Griffin v. Dominguez, 
2 Daer, 666. 
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prosecuted without the pvevious consent of his government. 
Consular privileges are much less extensive in Christian than in 
*Mahometan countries. In the latter they cannot be imprisoned 
for any cause whatever, except by demanding justice against 
them o&the Porte, (a) and tiioy partake very* considerably of the 
character and importance of resident ministers- They are dip¬ 
lomatic agents under the name of consuls, and enjoy the rights 
and privileges which the Ottoman Porte recognizes in relation 
to the .foreign ministers resident at .Constantinople. (6) By 
treaty, an entire immunity is usually given to the persons, do¬ 
mestics, and effects of the resident consuls, and no consuls 
reside with the Barbary states but under the protection of 
treaties, (c) 

(rt) 1 Chitty, 71, 

(b) Caiiiere, cle la Maniere de Ncgoc-ier avee lc« Souvcrains, part i. p. 94, London, 
edit. 1750. The whole Frank quarter of Smyrna is at this day under the jurisdiction 
of European consuls, and all matters touching the rights of foreign residents fall 
under the exclusive cognizance of the respective consuls. So the consuls of Barce¬ 
lona, in the middle ages, were clothed with many of the functions of modern resident 
ministers. In the negotiations of the American minister, Mr. Cushing, with the 
Chinese government, in 1844, the former observed, that in the intercourse between 
Christian and Mahometan states, the Christian foreigner was exempted from the 
jurisdiction of the local authorities, and subjected to the jurisdiction of tlio minister, 
consul, or other authorities of his own government. It was observed, in the report 
of the Secretary of Slate, in 1846, already referred to, that by treaties of the United 
States with Turkey and China, offenres committed, by American citizens in those 
countries, were to be tried and punished by the consuls ; and the governmeuts of the 
countries, when required, were to atford aid to enforce consular decisions.^ * 

(c) Shaler^s Sketches of Algiers, pp. 39, 307. By tlic treaty of amity and com- 
* merce between the United States and the Sultan of Mi^scat, in Arabia, ratified on the 

30th of June, 1834, American consuls may be appointed to reside in the ports of the 
Saltan, where the principal coininerec is carried on, (and which, of course, may in¬ 
clude ports on the African coast, and in the Island of Zanzibar, within the domains of 
the Sultan.) Such consuls are to he exclusive judges of all disputes in suits wherein 
Americau citizens shall be engaged with each other, and to receive th« property of 
Amuricau citizens dying within his dominions ; andJ*thc persons and properly of*tlte 
consuls and Df their households, ai;c to he inviolate. The consular establishment of 
the United States is very imperfect, and especially iu relation to the counhries in the 
East Indian regions. The claims of commerce, as well as thji character of the United 
States, would seem to require tliat the functions of consuls, and the provision for 

1 The status of consuls, by the law of nations, is clearly defined iu an opinion by the 
late Attorn^-G&aeral. Opin. of Att^s-Gen. vol. vii. 342.^, The same paper contaius a 
discussion of the validity of marriages performed by American consuls in foreign states. 
The subject is further eaamiued in the same volume, p. 18. By the slat. 12 and 13 Viet, 
e. 68, valid marriages may be solemnized under the sanction of British consular officers. 
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Considering the importance of th« consular functions, and 
the activity which is required of them in all great maritime 
ports, and the approach which consuls make to the efficacy and 
digiiity of diplomatic characters, it was a wise provision in the 
constitution of the United States, which gave to the* Supreme 
Court original jurisdiction in all cases affecting consuls, as well 
as aiubasSadors and other public ministers; and the federal 
jurisdiction is understood to be exclusive of the state courts, {a) 


their support, should bo better regulated, and that they ought not to be left to the 
necessity of making tlieir consular duties subsidiary to their business ns merchants 
and factors. See a valuable plan in relation to consular esUiblishments in the coun^ 
tries cast of the Cape of Good Hope, in a pamphlet entitled “ Outline of a Consular 
Establishment for the United States of America in Eastern Asia/* and which is 
noticed in the North American Review for October, 1838, followed by some judicious 
reflections on the subject.^ 

Consuls residing in the five free ports of China, established by the treaty of peace 
between Great Britain and China, in 1842, have, l»y the subsequent commercial treaty 
in 1843, between those powers,'fenlargcd consular functions, including those which are 
in some respects judicial and executive. 

(a) Commonwealth v. Kosloff, 5 Serg. & Rnwle, 545. Hall v. Young, 3 Pickering, 
80. Davis u. Packard, 7 Peters’s U. S. Rep. 276. Sartori v. Hamilton, 1 Green's 
N. J. Rep. 107. See, also, infra, pp. 288, 304. 


^ The Act to regulate the Diplomatic and Consular System of the United States was 
passed August 1,8, 1866. Its provisions, which explicitly define tho functions and author¬ 
ity of consuls, embrace many of the important features suggested in the above and pre¬ 
ceding notes. 
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LECTURE III. 

OF THE DECLARATION, AND OTHER EARLY MEASURES OF A STATE 

OF WAR. 


In the last Lecture we considered the principal rights and 
duties of nations in a state of peace; and if those duties were 
generally and duly^ulfilled, a new order of things would arise, 
and shed a brighter light over the history of human affairs. 
Peace is said to be the natural state of man, and war is under¬ 
taken for the sake of peace, ‘which is its only lawful end and 
purpose, (a) War, to use the language of Lord Bacon, (6) is 
one of the highest trials of right; for, as princes’and states 
acknowledge no superior upon earth, they put themselves upon 
the justice of God by an appeal to arms. The history of man¬ 
kind is an almost uninterrupted narration of a state of war, and 
gives color to the extravagant theory of Hobbes, (e) who main¬ 
tains, that the natural state of man is a state of war of all 
against all; and it adds plausibility to the conclusions of those 
other writers, who, having known and studied the Indian 
character, insist, that continual war is tlic natural instinct and 
appetite of man in a savage state. It is doubtless true, that 
a sincere disposition for peace, and a just appreciation of its 
blessings, are the natural and necessary result of science and 

I 

civilization. 

* 48 ' * The right of self-defence is part of the law of our 

nature^ and-it is the indispensable cjuty of civil society 
to protect its members in the enjoyment of their rights,. 


_ I - 


{a) Cic. dc Off. 1, 11 and 23. drotm:^, b. c. 1. Burlamaqai, part 4, c. I, sec. 4. 
Vattc!, h. 4, f. 1. 

(6) Baton’s Works, vol. iii. p. 40. 

(c) Leviathan, part 1, c. 13. 
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both of person and property. This is the fundamental principle 
of the social compact. An injury, either done or threatened, to 
the perfect rights of the nation, or of any of its members, and 
susceptible of no other redress, is a just cause of war. The 
injury ipay consist, not only in the direct violation of personal 
or political rights, but in wrongfully withholding what is due, 
or in the irefusal of a reasonable reparation for injuries com- 
mitte^l, or of adequate explanation or security in respect to 
manifest and impending danger, (a) Grotius condemns the 
doctrine that w^ar may be undertaken to weaken the power of 
a neighbor, under the apprehension that its further increase 
may render him dangerous. This would be contrary to justice, 
unless we were morally certain, not only of a capacity, but of 
an actual intention to injure us. We oughtjrather to meet the 
anticipated danger by a diligent cultivation and, prudent man¬ 
agement of our o\v|i resources. We ought to conciliate the 
respect and good will of other nations, and secure their assist¬ 
ance, in case of ne?ed, by the benevolence and justice of our 
conduct. War is nt)t to be resorted to without absolute neces¬ 
sity, nor unless peace would be more dangerous and more 
miserable than war itself. An injury to an individual member 
of a state is a just cause of war, if redress be refused; but a 
nation is not bound to go to war on so slight a foundationfor 
it may of itself grant indeiniiity to the injured party, and if this 
cannot \\e done, yet the good of the whole is to be preferred to 
the welfare of a part, (b) Every milder method of redress is 
to be tried, before the j^ation makes an appeal to arms; and 
this is the sage and moral precept of the writers on natural 
law. 

* If the question of right between two powers be in any * 49 
degree dubious, they ought to forbear proceeding to ex- 
tremities, and a nation would be condemned by the impartial 
voice of mankind, if it voluntarily went to war upon a claim 
of which it doubted lhe legality. But, on political subjects, we 
cannot expect, and are not to look for the same rigorous dem-, 
,oustration as in the physical sciences. Policy is a science of 

(а) Grotius, b. 2, c. 1 and 22. Kutherforth, b. 2, c. 9. Vattel, b. 3, c. 3, sec. 26. 

(б) Grotius, b. 2, c. 22-25. Butherfortb, b. 2, c. 9. 
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calculations and combinations, arising out of times, places, 
and circumstances, and it cannot be reduced to absolute sim¬ 
plicity and certainty. We must act according.to the dictates 
of a well-informed judgment, resting upon a diligent and careful 
examination of lacts; and every pacific mode of redres^s is to 
be tried faithfully and perseveringly, before the nation resorts 
to arms. . • 


Affsistntice If one nation be bound by treaty to afford assis^fince, 
y treaty. between its ally and a third power, the 

assistance is to be given whenever the casus fcpAeris occurs; but 
a question will sometimes arise, whether the government, which 
is to afford‘“the aid, is to judge for itself of the justice of the 
war on the part of the ally, and to make the right to assistance 
depend upon its pwn judgment. Grotius is of opinion, (a) 
that treaties of that kind do not oblige us to participate in a 
war, which appears to be manifestly unjust on the part of the 
ally; and it is sajd to be a tacit condition annexed to every 
treaty made in time of peace, and stipulating to afford succors 
in time of war, that the stipulation is only to apply to h just 
war. To give assistance in an unjust war on the ground of the 
treaty, would be contracting an obligation to do injustice, and 
no such contract is valid, (b) But to set up a pretext of this 
kind to avoid a positive engagement, is extremely hazardous, 
and it cannot be done, except in a very clear case, without 
exposing the nation to the imputation of a breach oS public 
faith. In doubtful cases, the presumption ought rather to be 
in favor of our ally, ^and of the .justice of the war, 

• 50 * The doctrine that one nation is not bound to assist 

another, under any circumstances, in a War clearly unjust, 
is similar to the principle in the feudal law, to be met with in 
the Book of Feuds, compiled from tfie usages of the Lombards, 
and forpiing part of the common law of Europe during the 
prevalence of the feudal system. A vassal refusing to assist his 
liege lord in a jusj: war, forfeited his feud, ^f the justice of the 
war was even doubtful, or not known affirmatively to be unjust, 
the vassal was boAid to assist; but iV the war appeared to him 


(а) B. 2, c. 25. ^ 

(б) Vattcl, b. 2, c. 12, see. 168; b. 3, c. 6, sec. 86, 87. 
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to be manifestly unjust, he was uncleir no obligation to help his 
lord to carry it on offensively, {a) 

A nation, which has agreed to render assistance to another, 
is not obliged to furnish it when the case is hopeless, or when 
giving .the succors would expose the state itself to imminent 
danger. Such extreme cases are tacit exceptions to the obliga¬ 
tion of the treaty; but the danger must not be slight, remote, 
nor contingent, for this would be to seek a frivolous case to vio¬ 
late a solemn engagement, (ft) In the case of a defensive alli¬ 
ance, the condition of the contract does not call for the assistance, 
unless the ally be engaged in a defensive war; for in a defensive 
alliance; the nation engages only to defend its ally, in case he 
be attacked, and even then we are to inquire whether he be not 
justly attacked, (c) The defensive allianceifapplies only to the 
case’of a war first commenced, in point of fact, against the ally; 
and the power that first declares, or actually begins the war, 
makes what is deemed, in the conventional law of nations, an 
offensive wcur. {d) The treaty of alliance between France and 
the XJnited States, in 1778, was declared, by the second 
article, * to be a defensive alliance, and that declaration * 51 

gave a character to the whole instrument; and conse- 

« 

quently, the guaranty, on the part of the United States, of the 
French possessions in America, could only apply to future rfe- 
fensive wars on the pa^t of France. Upon^that ground, the 
governnient of this country, in 1793, did not consider themselves * 
bound to depart from their neutrality, and to take part with 
France in the war in which she was then engaged, (e) The 
war of 1793 was first actually declared and commenced by 
France, against all the allied powders of Europe, and the nature 

.of the guaranty required us to look only to that fact. (/) 

% 

- _ .. 

(a) Feud. lib. 2, tit. 28, sec. 1. (6) Vattel, c. 6, see. 92, 

(c) Vatiel, b. 3, c. 6, sec. 79, 83, 90. 

(rf) A war may be in its principles, though offenshye in its operations j as 

where attack is the best morloto repel a menaced invasion, ard the casus fiederh of jS 
dfftMive alliance will apply. He who first renders the application of force necessary, 
is the aggressor, though he n^y n«t be the one who first adliially applies it.. Vattel, 
b. 3, c. 6, sec. 91,100. Edin. Review, No. 39, pi* 244, 245. • 

See PacificuH, written in 1793, by Mr. Hamilton, then Secretary of the Treasury j 
and see the Instructions from the Secretary of State to the American Ministers to 
France, July I5th, 1707. 

(/) Several instances are mentioned in Wheaton’s Elements of International Law, 

VOl« I, 6 
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Deciara- I*' ancient republics of Greece and Italy, the 
ttonof war. jjght of declaring war resided with the people, who 
retained, in their collective capacity, the exercise of a large por- 
.tipn of the sovereign power. Among the ancient Germans it 
belonged also to the popukir assemblies, {a) and the power was 
afterwards continued in the same channel, and actually resided 
in the Saxon Wittenagemote. (b) But in the montirchics of 
Europe, which arose upon the ruins of the feudal system^ this 
important prerogative was generally assumed by the king, as 
appertaining to the duties of the executive department of gov¬ 
ernment. Many publicists (c) consider the power as a part of 
the sovereign authority Of the state, of which the legislative de¬ 
partment is an essential branch. There are, however, several 
exceptions to the generality of this position ; for in the limited 
monarchies of England, France, and Holland, the king alone 
declares war, and yet the power, to apply an observation of 
Vattel to the case, is but a slender prerogative of the crown, if 
the parliaments or legislative bodies of those'kingdoms w'ill act 
independently, since the king cannot raise the nloney 
* 52 requisite to carry on * the war without their consent. The 
wild and destructive wars of Charles XII. led the states 
of Sweden to reserve to t^iemselves the right of declaring war; 
and in the form of government adopted in Sweden, in 1772, (d) 


3d edit. 325-334, of the occurrence of the casus/(ederis in the case of a defensive alii- 
ance. A distinction is made, in the Inter writers on public law, between the iaw of 
nations and international /ou?, originating, it is said, w^h Jeremy Bcntham, Thus Mr. 
Wheaton calls one of his works the History of the Law of Nations, and the other, 
Elements of International Law. Chancellor d’Agnesseau long ago noticed the distinc¬ 
tion between Jus inter Genies and Jus Gentium inter Civitaies. ^International law seems 
to relate more particularly to rights and duties arising from 80 (?ial, commercial, and 
pacific .mtercottrse between difiercut nations, and may be subdivided into public and 
private international law, ^ 

(а) Tach. de M. G. e. 11. 

(б) Millar's View of the English Government, b. 1, c. 7. In the capitulation or 
great charter, signed by Christopher TI., King of Dcnma'tk, on bis election to the 
throne in 1319, by the diet or assembly of the nobles, it was, among other things, de¬ 
clared, that he should notipake war without the advice and consent of the prelates 
and best men qf the kingdom. Bi^op Muller's AnciofSI History and Constitution of 
Denmark, reviewed in the Foreign Quarterly Review, I’o. 21. 

(c) Pntr. b. 8, C..6, sec. 10. Vattel, b. 3, c. I, sec. 4. 

(</) Art. 48. But this free constitution of Sweden was overtumed before the end 
of the year 1772, and a simple despotism established in iu stead. 
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the right to make war was continued in the same legislative 
body. This was the provision in those ephemeral constitutions 
which appeared in Poland and France the latter part of the last 
century; and as evidence of the force of public opinion on this 
subjects it may be observed, that in* the constitution proposed 
by Bonaparte, on hisVe-ascension of the throne of France, in 
1815, the* right to levy men and money for war was to rest 
entirely upon a law to be proposed, to the House of Represent¬ 
atives of the people, and assented to by them. In this coun¬ 
try, the power of declaring war, as well as of raising the sup¬ 
plies, is wisely confided to the legislature of the 'Union ^ and 
the presumption is, that nothi'Ug short of a strong*case, deeply 
afiecting our essential rights, and ;>vhich cannot receive a pacific 
adjustment, after all reasonable efforts shall have been exhausted, 
will ever prevail upon Congress to declare war. 

It has been usual to precede hostilities by a public declara¬ 
tion communicated to the enemy. It was the custom of the 
ancie^nt Greeks and Romans to publish a declaration of- the 
injuries they had received, and to send a herald to the enemy’s 
borders to demand satisfaction, before they actually engaged in 
war; and invasions without notice were not looked upon as 
lawful, (a) War was declared with religious preparation 
and solemnity. According to Ulpian, (6) they * alone * Do 
were reputed enemies against whom the Roman people 
had publicly declared war. During the middle^ages, a previous 
declaration of war was held to be requisite, by the laws of 
honor, chivalry, and religion. Louis IX. refused to attack the 
Sultan of Egypt until he made a previous declaration to him ' 
by a herald at artns ; and one of his successors sent a herald, 
with great formality, to the governor of the Low Countries, 
whijn he declared war against Spain,-in 1635. (c) But, in mod¬ 
ern times, the practice of a solemn declaration madp to the 
enemy has fallen into disuse, and the nation contents itself 


(o)- Potter’s Antiquities of Greqpe, b. 3, c. 7. Livy, b. 32. Cie. de OflF. b. 1, 
c. 11. De Repub. lib. 3. * • * • 

(6) Dig. 49, 1.5, 24. Cicdt% says, that under the Roman kings it was instituted 
law, that the war was unjust arid impious, unless dedared and proclaimed hj tlie 
heralds under religious sanction, De Regub. lib. 2, 17. 

(c) Emerigon, Traitd dee Ass. p. 561. 
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with making a public declaration of war-within its owii 
tcrritcjicy, and to its own people. The jurists ‘are, however, 
divided in opinion, in respect to the necessity or justice of some 
previous declaration to the enemy in the case of offensive war, 
Grotius (a) considers a previous demand of satisfaction^ and a 
declaration, as requisite to a solemn and ‘lawful war ^and Puf« 
fendorf (b) holds acts of hostility, which have not beerf preceded 
by a formal declaration of .war, to be no better than acis of 
piracy and robbery. Emerigon (c) is of the same opinion ; and 
he considered the hostilities exercised by England, in the year 
1755,.prior to any declaration of war, to have been in contempt 
of the law of nations, and condemned by all Europe. Vattel 
strongly recommends {d) a previous declaration of war, as being 
required by justice and humanity ■ and he says, that the fecial 
law of the Romans gave such uioaeration and religious solem¬ 
nity to a preparation of war, and bore such marks of wisdom 
and justice, that it laid the solid foundation of their future 
greatness. 

Bynkershoek has devoted an entire chapter to this 
* 54 question, (e) *^and he maintains that a declaration of war 
is not requisite by the law of nations, and that though it 
||iay very properly "be made, it cannot be required as a matter 
of right. The practice rests entirely on manners and magna¬ 
nimity, and it was borrowed from the ancient Romans. All 
that he contend^ for is, that a demand of what we coneeive to 
be due shoijjid be previously made. We are not bound to 
accompany that demand with threats of hostility, or to follow 
it with a public declaration of war; and he cites many instances 
to show, “that within the last two centuries, wars have been 
frequently commenced without a previous declaration. Since 
the time of Bynkershoek, it has becopae settled by the practice 
of Europe, that war may lawfully exist by a declaration which 
is unilateral only, or without a declaration -on either sid|. It 


(fi) B. 1, c. sec. 4. 

(/>) B. 8 , c. 0 , SOL*. 9. ' 

(<*) Tmitfedes Ass. tom. 1. p. 563. 
(rf) B. 3, c. 4, sec. 51. 

(e) ll^usest. J. Pub. b. 1, c. 2. 
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may begin with,mutual'hostilities, (a) After the peace of Ver¬ 
sailles, in 1763, formal declarations of war of any kind seem to 
have been discontinued, and all the necessary and legitimate 
consequences of war flow at once from a state of public hos¬ 
tilities, ^uly recognized, and explicitl^r aniiounced, by a domes¬ 
tic manift^to or state paper. In the war between England and 

France, ii> 1778, the first public act on the part of the English 

( 

government was recalling its minister, and^hat single act was 
considered by France as a breach of the peace between the two 
countries* There was no other declaration of war, though each 
‘ government afterwards published a manifesto in vindication of 
its claims and conduct. The same thing may be said of the 
war which broke out in 1793, and again in 1803; and, indeed, 
in the war of 1756, though a solemn and formal declaration of 
war, in the ancient style, was made in June, 1756, vigorous 
hostilities had been carried on between England and France 
for a year preceding: In the war declared by the United 
States against England, in 1812, hostilities were imme¬ 
diately commenced on our part *as soon as the Act of *55 
Congress was passed, without waiting to communicate to 
the English government any notice of our intentions. 

But, though a solemn declaration, or previous notice to the 
enemy, be now laid aside, it is essential that some formal publiS 
act, proceeding directly from the competent source, should an¬ 
nounce to the people at home, their new relations and duties 
growing out of a state of war, and which should equally apprise 
neutral nations of the f£(,ct, to enable them to conform their con¬ 
duct to the rights belonging to the new state of things. War, 
says Val^l, (b) is at present published and declared by manifes¬ 
toes. Such an official act operates from its date to legalize all 
hostile acts, in like manner as a treaty of peace operates from 
its dfate to ;annul them. As war cannot lawfully be cornmenced 
on the part, of the United States without an Act of Congress,- 
such an Act is, of c«urse, a formal official notice to all the world, 
and equivalent to the most solemn declaration. 

When war is duly declared, it is not merely a w-ar between 


(а) Sir Wm. Scott, 1 Dodson's Adm. Rep. 247. 

(б) B. 3. c. 4 . sec. 64 . 
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waf**btnfo adverse government in their political 

•nbjeote. characters. Every man is, in judgment of law, a party 
to the acts pf his own government, and a war between the 
governments of two'nations, is a war between all the indi¬ 
viduals of the one, and a^i the individuals of which tlje other 
nation is composed. Government is the representa^ve of the 
will of all the people, and acts for the whole society. This is 
the theory in all governments; and the best writers pn th§ law 
of nations concur in the doctrine, that when the sovereign of a 
state declares war against another sovereign, it implies that the 
whole natioh declares war, and that all the subjects of the one 
are enemies to all the subjects of the other, («) Very important 
consequences concerning the obligations of subjects are deduci- 
Enemy’s ble from this principle. 

withtiiThe * When hostilities have commenced, the first 

objects that naturally present themselves for de¬ 
tention and capture, are the persons and property of the enemy, 
found within the territory on the breaking out of the war. 
Accoi^ing to strict authority, a state has a right to deal as an 
enemy with persons and property so found within its power, 
and to confiscate the property, and (detain the persons as prison¬ 
ers of war. (6) No one, says Bynkcrshoek, ever required that 
notice should be given to the subjects of the enemy, to with¬ 
draw their property, or it wopld be forfeited. The practice of 
nations is, to appropriate it at once, without notice, if, there be 
no special convention to the contrary. But though Bynkpr- 
shoek lays down this, as well as other, rules of war, with great 
harshness and severity, hb mentions several instances, arising in 
the 17th, and ’ one as early as the 15th century, of sUpulations 
in treaties, allowing foreign subjects a reasonable time after 
the war breaks put, to recover and dispose of their effects, 
or to Y^hdraw them. Such stipulations have now become 
an established formula in commercial treaties, (.c) ^ Emeri- 


(o) Qrotins, b. 3, c. 3, sec. 9; c. 4 , sec. 8. Burlamaqui, part 4, o. 4 , (wc. 80. Vat- 
td, b. 3, c. 5, MC. 70. 

(5) Grotius; b, 3, c. 9, sec. 4;!C. 21, sec. 9. Bynk. Qa^t. J. Pub. c. 2 and 7 
Martens, b. 8, c. 2, sec. 5. ' « * 

(c) A liberal proTision of thia iind is inserted in the treaty of amity and commerce 


1 See our treaties with Peru, Guatemala, and Costa Bloa, 10 U. S. Stat. 
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gon (a) considers such treaties as an ctiFirmance of common right, 
or the public law of Europe, and the general rule laid down by 
some of the latter publicists is in conformity with that provis¬ 
ion. {b) The sovereign who declares war, says Vattel, can neither 
detain Jhose subjects of the enemy who are in his dominions at 
the time the declaration of war, nor their effects. They came 
into the country under the sanction* of public faith. By 
pcrniitting them to enter his territories, and continue *there, * 57 
the sovereign tacitly promised them protection and secu¬ 
rity for their return. He is, therefore* to allow tljem a rea¬ 
sonable time to retire with their cifeets, and if they stay be¬ 
yond the time, he has a right to treat them as disarmed ene¬ 
mies, unless detained by sickne^ss, or other insurmountable 
necessity, and then they are to be allowed a further time. It 
has been frequently, provided by treaty, that foreign subjects 
should be permitted to remain, and continue their business, not¬ 
withstanding a rupture between the governments, so long as 
they conducted innocently; and when there was no such treaty, 
such a liberal permission has been often announced in t^e very 
declaration of war. (c) Sir Michael Foster (d) mentions several 
instances of such declarations by tlie King of Great Britain, and 
he says, that aliens wer8 thereby enabled to acquire personal 
chattels, and to maintain actions for the recovery of their per¬ 
sonal rights, in as full a manner as alien friends. « 

Besides those stipulations in treaties, which have softened the 
rigors of war by the civili 4 ing spirit of commerc^, many gov¬ 
ernments have made special provision, in their own laws and 
ordinances, for the security of the persons and property of ene- 


between the United Sfates and the Republic of Colombia, which was ratified at Wash- 
ingt^n. May 27, 1825, and bctvv%*n the United States and the Republic of Venezuela, 
by the treaty of friendship and commerce in May, 1836. 

(a) Tom. i. p. 56*7, 

*(6) Vattel, b. 3, c. 4, 63. Azuni, part 2, c. 4, art. 2,*sec. 7. Le Droit Publk* 

de I’Earope, par Mabiy, CRuvn's, tom. vi. p. 334. Burlamaqui, part 4, c. 7, sec. 6. 

(c) Vattel, b. 3, c. 4, sec. 63. See the treaty of commerce between the United 
States and the Republic- of Chili. Aiav. 182.3. art. 2.3. whirb nfiTordii that nermaneut 
protection.^ 

(rf) Discourse of High Treason, pp. 185, 186. 


1 And see the treaty with the Argentine Confederation, July 27, 1868. 
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my’s subjects, found in the country at the commencenvsnt of 
war. (a) 

It was" provided by Magna Charta, (b) that upon the breaking , 
out of war, foreign merchants found in England, and belonging 
to the country of the enemy, should be attached, “ withoi^t harm 
of body or goods,” until it should be known how English 
*58 merchants were treated by the enemy; “ and if our * mer¬ 
chants,” said the charter, “ be safe hnd well treated there, 
theirs shall be likewise with us.” It has been deemed extraor- 
dinary, that such a libefal provision should have found a place 
in a treaty between a feudal king and his barons; and Montes¬ 
quieu (c) was struck with admiration at the fact, that a protec¬ 
tion of that kind should have been made one of the articles of 
English liberty. But this provision ^as confined to the effects 
of alien merchants who were within the realm at the com¬ 
mencement of the war, and it was understood to be confined to 
the case of merchants domiciled there, (d) It was accompanied, 
also, with one very ominous qualification ; and it was at least 
equally, if not greatly excelled, by an ordinance of Charles V. 
of France, a century afterwards, which declared that foreign 
merchants who should be in France at the time of the declara¬ 
tion of war, should have nothing to fear, for they should have 
liberty to depart freely with their .effects, (e) The spirit of the 
provision ip Magna Charta was sustained by a resolution of the 
judges, in the time of Henry VIIL, when they resofved,, that if 
a Frenchman came to England befpre the war, neither his per¬ 
son nor goods should be seized. (/) Tjie statute of staples, of 
27 Edw. III. c. 17, made a still more liberal and precise enact¬ 
ment in favor of foreign merchants, residing in England, when 
war commenced between their prince and the king of England. 


(а) Bj the Spanish decree of February, 1829, making Cadiz a free port, it was de*. 
claref], that in the event of war, foi'eigners whS had established themseWes there for 
the purposes of commerbe, and becoming alien enemies by means of the war, were to 
be allowed a proper time to withdraw, and their property was to be sacred from all 
sequestration or reprisal. 

(б) Ch.30. 

(c) Esprit def Lois, 20, 14. 

(d) 1 Ilale's P. G. 93. 

(e) HenauUV Abreg. Chron. tom. i. 338. 

(/) Bro. tit Property, pi. 38. Jenk. Cent. 201, case 22. 
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They were to have convenient warning of forty days, by procla¬ 
mation, to depart the realm with their goods; and if they could 
not do it within that time, by reason of accident, they were to 
have forty days more to pass with their merchandise, and with 
liberty, in the mean time, to sell the same. The Act of Congress 
of the 6ih of July, 1798, c. 73,'was dictated by the same hu¬ 
mane and enlightened policy. It authorized the President, 
in *ease of war, to direct the conduct to be observed *59 
towards subjects of the hostile nation, being aliens, and 
within the United States, and in what cases, and upon what 
security, their residence should be permitted ; and it declared, in 
reference to those who were to depart, that they should be 
allowed such reasonable time as might be consistent with the 
public safety, and according to the dictates of humanity and 
national hospitality, “ for the recovery, disposal, and removal of 
their goods and effects, and for their departure.” 

But however strong the current of authority in favor of 
of the modern and milder construction of the rule of 
national law on this subject, the pointy seems to be no property, 
longer open for discussion in this country; and it has become 
dcliniiively settled, in favor of the ancient and sterner rule, by 
the Supreme Court of the United States, (a) The effect of war 
upon British property found in the United States, on land, at 
the commencement of the war, was learnedly discussed and 
thoroughly considered, in the case of Brown; and the Circuit 
Court of the United States, at Boston, decided, (6) as upon a 
settled rule of the law oi nations,-that the goods of the enemy 
found in the country, and all the vessels and cargoes found 
afloat in our ports, at the commencement of hostilities, were 
liable to seizure and confiscation ; and the exercise of the right 
reste^d in the discretion of the sovereign of the nation. When 
the case was brought up, on appeal, before the Supreme Court 
of the Unit^ States, the broad principle was assumed that war 
gave to the sovereign full right to take the persons, and confis¬ 
cate the property of the enemy wherever found; and that the 
mitigations of this rigid rule, which the wise and humane policy 


(а) Bfown The Uaited States, S Cranch, llO. See, also. Ibid. 32S, 229* 

(б) The Cargo of the Ship Emulous, 1 Gallisoo, 663. 
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of tnodorn times had introduced into practice, might, more or 
less, affect the exercise of the right, but could not impair the 
right itself. Commercial nations have always consider- 
• 60 able property in' * the possession of their neighbors ; and, 
when war breaks orat, the question, what shall <be done 
with the enemy’s property found in the country, is one rather of 
policy than of law, and is one properly addressed to the consid¬ 
eration of the legislature, and not to the courts of law.<- The 
strict right of con^scation of that species of property existed in 
Congress, and without a legislative act authorizing its confis¬ 
cation, it could not be judicially condemned; and the Act of 
Congress of 1812, declaring war against Great Britain, was not 
such an act. Until some statute, directly applying to the sub¬ 
ject, be passed, the property would continue under the protec¬ 
tion of the law, and might be claimed by the British owper at 
the re'storatjon of peace.^ 

Though thi's decision established the right, contrary to much 
of modern authority and practice, yet a great point was gained 
over the rigor and violence of the ancient doctrine, by making 
the exercise of the right to depend upon a special Act of Con- 
gress.^ 

Hostile cm- practice, so common in modern Europe, of im» 
bargoes. posing embargoes at the breaking out of hostility, has, 
apparently, the effect of destroying that protection to property, 
which the rule of faith and justice gives to'it, when. brought 
into the country in the course of trade, and in the confidence of 
peace. Sir William Scott, in the case/)f The Boedes Lust, (o) 

s 

explains this species of embargo to be ait act of a hostile nature, 
and amounting to an implied declaration of war, though liable 
to be explained away and annulled, by a subsequent accommp- 

(a) 5 Rob. Rep. 233. 


1 Schooner Juanita, 1 Newberry, Adm. 862. 

* The generous policy, respecting enemy property, which was adopted by the belliger¬ 
ent powers in the late Russian war, is illustrated by tlie Order tn Council of the British 
Government of the 16th of April, which was commuhicated to the American Secretary ol 
^ State, May 9,1^64. See Cong. I)oc< 38 Cong. 1 Sess. H. R. No. 108, p. 6. It was ordered 
that all Russian merchant ships, which had sailed, before^ the 15th of May, from any Rus* 
eian port in the Baltic or White Seas, should be permitted to enter any port In her Maj¬ 
esty's dominions', discharge their cargoes, depart without molestation, and continue ^their 
voyages to any port not blockaded. 
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dation between the nations. The seizure is an act at first 
equivocal, as to the effect, though hostile in the mere execution, 
and if the matter in dispute termiriates in reconciliation, the 
seizure becomes a mere civil embargo; but if it terminates 
otherwisie, the subsequent hostilities «have a retroactive effect, 
and gender the embargo a hostile measure, ab initio. The prop¬ 
erty detained is deemed enemy’s property, and liable to 
condqpination. This * species of reprisals for some pre- * 61 
yious injury is laid down in the books as a lawful meas- 
sure, according to the usage of nations ; but it is often repro¬ 
bated ;• and it cannot well be distinguished from the practice of 
seizing property found within the territory upon the declaratibn 

of war. It does not differ in substance from the conduct of the 

« 

Syracusans, in the time of Dionysius the elder, (and which 
Mitford considered to be a gross violation of the law of nations,) 
for they voted a declaration of war against Carthage, and im¬ 
mediately seized the effects of Carthaginian traders in their 
warehouses, and Carthaginian richly laden vessels in their har-. 
bor, and sent a herald to Carthage to negotiate, (a) But this 
act of the Syracusans, near four hundred years before the 
Christian era, was no more than what is the ordinary practice 
in England, according to the observation of Lord Mansfield, in 
Linda v, Rodney, {b) “ Upon the declaration of war, or hostili¬ 

ties, all the ships of the enemy,” he says, “ are detained in our 
ports, to, be confiscated as the property of the enemy, if no 
reciprocal agreement is made,” 

Reprises by commissipn, or letters of marque and betters of 
reprisal,l^Shted to one or more injured subjects, in the 
name and by the authority of a sovereign, is another 
mode of redress for some specific Jnjury, which is considered to 
be compatible with a statg of peace, and permitted by the law 
of nations. The case arises when one nation has committed 
some direct tind palpable injury to another, as by withholding a 
just debt, or by violence to person or property, and has refused 
to give any satisfaction. The reprisals maybe made in support 
of the rights of a subject, as well as those of the sovereign, and 


(а) Mitf. Hist, of Greece, voL v. 402-404. 

(б) Doug. Rep. 613. 



72 


OB THE LAW OB NATIOITS. [PABT t 

for the acta of the aubject aa well as for thoae of the aovereigit. 
The commission is not to be issued except in a case clearly 
ju8t—t» re minime dubid; and it authorizes the seizure of the 
property of the subjects as well aS' of the sovereign' of the 
offending nation, and to bring it in,to be detained as a pledge, 
or disposed of under judicial sanction, in like manner a*if it 
were a process of distress' under national autjhority for some 
debt or duty withheld, (a) These letters of reprisal, as,being 
applicable to a state of peace, have been, frequently recognize^ 
and regulated by treaty, (b) The French ordinance of the ma¬ 
rine of 1631, (c) regulates minutely this remedial process, and 
thd judicial sanction requisite to the proceedings under letters 
of reprisal, and which Valin considits to be sage precautions, 
proper to temper the rigor of this perilous mode of redres^. (d) 
General repri.sals upon the persons and property of the subjects 
of another power are equivalent to open war; but these special 

(rt) Bynk- Q. J. Pub. o, 24. 'Vattel, b. 2, c. 18, see. .142, .044, .347, .XIS. Puff. 
Droit (lc9 Oens, par IJarbcyrac, b. 8, c. fi, see. 13, ti. 1 . Vulin, Comm. tom. ii. tU. 
des Lettres de Marque, pp. 414, 4l(i. Traite des Prises, p. 331- Emcrigon, TraH€ 
des Ass. vol. i. 569. Message of the President of tlio United States to Congress, 
December 1, 1834. The right of government tt^enforec the just ebiims of its sub¬ 
jects against a foreign government, for deliis duly contracted and unjustly withheld, 
is not to be questioned. It is admitted iiy statesmen and jurists, and was so stated 
by Lord Palmerston in the Eritish Parliament, in rfuly, 1847, that governments had 
a right^to enforce by reprisals tht* claims of tlieir subjects for debts against the sub¬ 
jects of other governments, if ndief he denied by the non-execution or the improper 
administration of the laws in the foreign courts. Protection is due froimgovernment 
to its sulijeets in their persons and property ; but tl^ interference on the part of gov¬ 
ernment to enforce that duty, mwnt always be a question of cxpcdicltbw The gov¬ 
ernment of the United States expressly acknowledged, and in one or more instances 
acted upon that principle. President Jackson, in 1834, suggested such a measure 
against Prance; and in 1847, one ground of the war between the United Siatoi aad 
Mexico was the non-payment by Mexico of debts due to American citizens. 

(6) Sec, for this purpose, the treaty of Mmistc., between Spain and'Holland, in 
1648. The treaties between England and Holland, in 16!>4 and 1667- The treaty of 
Eyswick, art. 9. Tho treaty of Utrecht, art. 18. Treaty between tfie United States 
* aad the Uepublic of Colombia, in 18g5. 

(c) Liv.'S, tit. lU, Des Eeprlsailles. 

(J) in the time of Edward II., and for some sqpcccding reigns, the power of grant¬ 
ing letters of {parque mid reprisa!|,,against the sobjects of a foreign state, that refused 
to render justice to the subjects of the crown of EiigKind, was vested in the Court of 
Chancery. It was in the nature of a judicial process and of a private remedy. The 
capture was in tlic nature of a security to obtain justice. Lord Campbell on the 
Lives of the Lord Chancellors, vol. i. 205. 
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letters of marque and reprisal, limited to a specific object, are 
spoken of generally, and even in the articles of confederation 
of the United States, in 1781, (a) as issuing “ in times of peace.” 
They are, however, regarded by Barbeyrac, Emerigon, and other 
publicists, as a species of hostility, aft imperfect war, and usu¬ 
ally ft prelude to open hostilities. The favorable or adverse issue 
of the hazardous experiment will depend, in some degree, upon 
the matter in demand, and, in a much greater degree, upon the 
relative situation, character, strength, and spirit of the nations 
concerned, (b) • 

* The claim of a right to confiscate debts, contracted * 62 
by individuals in time of peace, an(T which remain due Confiscation 
to subjects of the enemy at the declaration of war, rests 
very much upon tfio same princuples as that concerning enemy’s 
tangible property, found in the country at th (4 opening of the 
war; though 1 think the objection to the right of confiscation, 
in this latter case, is much stronger. In former times, the right 
to confiscate debts was admitted as a doctrine of national law, 
and (irotins, Puft'endorf, and Bynkershoek pronounced in favor 
of it. (r*) It had the countenance of the civil law; (d) and 
even Cicero, in his Offices, (^;) when stating the eases in which 
•promises are not to be kept, mentions that of the creditor be¬ 
coming thd enemy of the country of the debtor. Down to the 
year 1737, the general opinion of jurists was in favor x>f the 
right; t/itt Vattel says, that a relaxation of the rigor of the rule 
has since taken place among the sovereigns of Europe, and 


(а) Art, 9. 

(б) War does not exist merely on the suspension of the u.snal relations of peace. 
Commerce may be suspended or interdicted between the subjects of difFercnt states,- 
without producing a state of war. Rejirisals aifd embargoes arc forcible measures of 
redrciA, but do not, per consti^te war, nor does tlie furnisliing of specific assi.st- 
anco to one of the parties at war, according to a previous stipulation. Vide m/ra, 
p. 116. Mr. Manning, in his Commentaries on the Law of Nations, p. 98, after show- 
ing the imperfect definitions given by publicists, defines an open and solemn war to be 
“the state of nations among whom there is an int^ruption of all pacific relations, and 
a general ccuitcntion by force, ffutliorized by the sovereign." 

(c) Grotius, b. 1, c. 1, see. 6; h. 3, c. 8, sec. 4 . ^PutF. lib. 8, c. 6,49, 20. Bynk. 

lib. 1, c. 7. Lord Hale also l4ld it down to be the lav.^ of England. 1 Hale’s P. C. 
95, 

(d) Dig. 41,.1 and 49,15. 

(e) Lib. 3^ c. 26. 

VOL. I, 
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that, as the custom has been generally received, he who should 
act contrary to it, would injure the public faith; for strangers 
trusted his subjects only from a firm persuasion that the gen¬ 
eral custom would be observed, {a) There has frequently been 
a stipulation in modern ^jeaties, that debts or moneys in the 
public funds should not be confiscated in the event of war; 
ai^ these conventional provisions are evidence of the sense of 
the governments which are parties to them, and that the-right 
of confiscation of debts and things in action, is against 
*63 good policy, and ought *to be discontinued. The trea¬ 
ties between the United States and Colombia, in 1825, 
and Chili, in 1832, and Venezuela, in 1836, and the Peru- 
Bolivian Confederation, in 1838, arift Ecuador, in 1839, con¬ 
tain such a provision; but the treaty betweerf the United States 
and Great Britain, in 1795, went furtlier, and contained the ex¬ 
plicit declaration, that it was “unjust and impolitic” that the 
debts of individuals should be impaired by national differences. 
A very able discussion of this assumed right to confiscate debts 
was made by Mr. Hamilton, in the numbers of Camillus, pub¬ 
lished in 1795. He examined the claim to confiscated private 
debts, or private property in banks, or in public funds, on the 
ground of reason and principle, on those of policy and expedi¬ 
ency, on the opinion of jurists, on usage, and on cenventional 
law; ,and his argument against the justice and policy of the 
claim was exceedingly powerful. He contended it to be against 
good faith for a government to lay its hands on private prop¬ 
erty, acquired by the permission, or upon the invitation of the 
government, and under a necessarily implied promise of protec¬ 
tion and security. Vattel says, that everywhere, in case of a 
war, funds credited to the public are exempt from confiscation 
and seizure. Emerigon (&)*and Martqns (c) make the same^dec- 
laration. The practice would have a very injurious influence 
upon the general sense of the inviolability and sanctity of private 
contracts; and with debtors who' had a nice and accurate sense 
of justice and honor, the Tequisitiou of government y^ould not 
be cheerful^ or readily ol^eyed. Voltaire has given {d) a strik- 


(a) Vattel, b. 3, c. 5, sec. 77. (6) Des Ass. tom. i. 567. 

(c) B. 8, c. 2, sec. 5. (d) Essai sur les Moeurs et I’Esprit des Nations. 
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ing instance of the impracticability of confiscating property de¬ 
posited in trust with a debtor, and of the firmness of Spanish 
faith. When war was declared between France and Spain, in 
1684, the 'king of Spain endeavored to seize the property 
of the French in Spain, but *not a single Spanish factor *^64 
would betray his French correbpondcat. {a) 

Notwithstanding the weight of modern authority, and of argu- 
ment,*against this claim of right on the part of the sovereign, 
to confiscate the debts and funds of the subjects of his enemy 
during war, the judicial language in this country is decidedly 
in support of the right. In the case of Brown v. The United 
States^ (b) already mentioned, Judge Story, in the Circuit Court 
in Massachusetts, laid do#n the right to confiscate debts and 
enemy’s property found in the country, according to the rigor- 
ousi doctrine of the elder jurists; and he said the opinion was 
fully confirmed by the judgment of the Supreme Court in Ware 
V. Hylton^ (c) where the doctrine was explicitly asserted by some 
of the judges, reluctantly admit!ed by others, and denied by 
none. Chief Justice Marshall, in delivering the opinion of the 
Supreme Court, in the case of Brown, observed, that between 
debts contracted under the faith of laws, and property acquired 
in the course of trade on the faith of the same laws, reason drew 
no distinction, and the right of the sovereign to confiscate debts 
was precisely tlic same with the right to confiscate other^ 
property^und in the country. This right, * therefore, was * 65 
admitted to exist as a settled and decided right, stricto jiire^ 
though, at the same iiriie, it was conceded to be the lAiiversai 
practice, to forbear to seize and to confiscate debts and credits. 


(а) The English Couit of K. U. declared, in the case of Wolff i; Oxholm, 6 Maulo 
& Sel^ 92, that an ordinance of l^nmark, in 1807, pending hostilities witli England, 
which seqnesteied debts due from Danish to English subjects, and caused them to be 
paid over to the Danish government, was not a defence to a suit in England for the 
debt, and that the ordinance was not conformable to the usage of nations, and was 
void. It was observed by the court, that the right of confiscating debts, contended 
for on the auljiority of Vattel, b 2, c. 18, sec 344, b. 3, c 5, sec 77, was not recog- 
niaed by Grotius, (see Grot, hb 3,*c. 7, sec. 4, and c. 8, sec. 4,) and was impugned 
by Pnffendorf (b 8, c. 6, sec^p22) and others, afld that no instanef had occurred 
of the exercise of the right, except the ordinance m question, for upwards of a cen¬ 
tury. 

(б) 8 Cranebj 110. (c) 3 Dallas, 199. 
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We may, therefore, lay it down as a principle of public law, so 
fitr as the same is understood and declared by the highest judi¬ 
cial authorities in this country, that it rests in the discretion of 
the legislature of the Union, by a special law for that purpose, 
to confiscate debts contrsKited by our citizens, and due to the 
enemy ; but, as it ie asserted by the same authority, this right 
is contrary to universal practice, and it may, therefore, well be 
considered as a naked and impolitic right, condemned by the 
enlightened conscience and judgment of modern times. 

If property should have been wrongfully taken by the state 
before the war, and be in the country at the opening of the war, 
such property cannot be seized, but must be restored ; because, 
to confiscate that species of enemy’s prop^rtyj would be for the 
government to take advantage of its own wrong, ^Phe cele¬ 
brated Report of the English law officers of the crown, 1753, in 
answer to the Prussian Memorial, stated, that French ships 
taken before the war of 1741, were, during the heat of the war 
with France, as well as afterwards, restored by sentences of the 
admiralty courts, to the French owners, (a) No such property 


(a) The case of the Silesian loan contains^ in the discussions between the Pmsslan 
and British «ourts, in 1752, a ineraorablo exposition of the law of nations on the sub¬ 
ject of belligerent riglits and duties. The lieport of the high and distinguished law 
officers of the crown, in aiiswer to the Prussian Memorial, made in 1753, was declared 
by such eminent writers as Vattel and Montesquieu, to be an excellent and unanswer¬ 
able tract on the law of nations. See the substance of the discussion in, Wheaton’s 
History of tho Law of Nations, edit. N. Y. 1845, pp, 206-217, and the Report at largo. 
Collectanea Juridica, vol. i. p. 95. The case is worthy of special notice, not only for 
the authority of the work, but for the rccogiiiti<''n of*the sanctity of private debts and 
contracts, in opposition to the pretensions of the rights of war and conquest. In that 
, case, a loan of money was made by British creditors to the Emperor of Germany, in 
1735, and for the better security of the payment of tho loan, with interest, he moi^ 
gaged his revenues of the Duchies of Silesia; and when Silesia was conqucred*by 
Prussia, tlio Empress Queen, who had succeeded ^ the sovereignty of the country, 
before its contpiest, ceded the Duoliies to the King of Prussia, upon condition that 
king should be responsible for the debt, and he assumed the payment of it. The king 
afterwards seized the revenuest by way of reprisal and indemnity against losses by 
British cruisers, under lawful capture and condemnation by the laws of war. The 
Bep#t showed, unanswerably, as Montesquieu admitted, that the of Prussia 
could not lawfully seize the mortgaged revenues (?r debt, by way of reprisal,^and that 
he was bound the law of nations, and every princi^e of justice-, to pay the British 
creditors. The King of Prussia, by treaty in 1756, agreed to take oif the soquea- 
tratlon laid on tho Silesian debt, and pay tho capital and interest duO to the Britiah 
creditors. 
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was. ever attempted to be confiscated; for had it not been for 
the wrong done, the property would not have been within the 
. king’s dominions. And yet even such property is considered to 
be subject to the rule of vindictive retaliation; and Sir William 
Scott jsljserved, in the case of The S%nta Cruz^{a) that it was 
ihe constant practice of England to condemn property seized 
before the war, if the enemy condemns — and to restore, if the 
enenay restores. 

* One of the immediate and important consequences *66 
of the declaration of war, is the absolute interruption Trading 
and interdiction of all commercial correspondence, in- enemy, 
tercourse and dealing between the subjects of the two 
countries. The idea that any commercial intercourse, or pacific 
dealing, can lawfully subsist between^ the people of the powers 
at war, except -under the clear and express sanction of the 
government, and without a special license, is utterly incon¬ 
sistent with the new class of duties growing out of a state of 
war. (6) The interdiction (lows necessarily from the principle 
already stated, that a state of war puts all the members of the 
two nations respectively in hostility to each other; and to suffer 
individuals 4 ° carry on a friendly or cornmercial intercourse, 
while the two governments were at war, would be placing the 
act of government and thd* acts of individuals in contradiction 


{a) 1 R(J>. Ilcp. 50. 

(6) The doctrine goes to the extent of holding it nnlawful^fter the commencement 
of war, except under the special license of the government, to send a vessel to the 
enemy's country to bring hom(?, with tlicir permission, one's own property, which 
was there when the war broke out. It would be liable to seizure, in tramitu, as ene¬ 
my's property. The Rapid, 8 Cranch,*1.55. Rotts y. Bell, 8 Term Uep. 548. In the 
case of The Juflfrow Catharina, 5 Rob. Adm. Rep. 141, and of The Hoop, 1 Rob. 
196, Sir Wm. Scott inculcated very strictly the duty of applying in all cases for the 
proteejion of a license, where preyj^erty is to be withdrawn from the country;Of the 
enemy, as being the only safe coarse. Mr. Huer, in his Treatise on Insurance, vol. i. 
pp. 561-566, ably and successfully contends, that when a subject finds himself in an. 
enemy's'country on the breaking out of war, ho may return diligently to his country, 
mih h%8 propeHt/f without-rendering it justly liable to confiscation by the prize courts 
of his own jpnntry; though the language of Mr. Justice Story, in the cases oj^Tho 
Rapid, in 1 Qallison, 309, and ThdMary, Id. 621, goes to the extent of the severe 
denial of that right under any^ircumstanccs. If Ihe adverse bolligerftt allow such a 
right, as, see sapra, la 56, surely his own country ought to exercise the same lenity. 
Sndii was the decision of the Supreme Court of Rew York, in Amory v. McGregor, 
15 Johnson, R. 24. 
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to each other. It would counteract the operations of war,.and 
throw obstacles in the way of the public efforts, and lead to 
disorder, imbecility, and treason. Trading supposes the exist¬ 
ence of civil contracts and relations, and a reference to courts of 
justice; and it is, therefoi^, necessarily, contradictory t<j ^ state 
of war. It affords aid to the enemy in an effectual manner, by. 
enabling the merchants of the encmy^s country to support their 
government, and it facilitates the means of conveying intelli¬ 
gence, and carrying on a traitorous correspondence with the 
enemy. These considerations apply with peculiar force to mar¬ 
itime states, where the principal object is to destroy the marine 
resources and commerce of the enemy, in order to force them 
to peace/(a) It is a well-settled doctrine in the English courts, 
and with the English jurists, that there cannot exist, at the same 
time, a war for arms, and a peace for commerce. The war puts 
ftp end at once to all dealing and all communication with each 
other, and places every individual of the respective ^gov- 
*67 ernments, as *well as the governments themselves, in a 
state of hostility. (6) ^ This is equally the doctrine of all 
the authoritative writers on the law of nations, and of the mari¬ 
time ordinances of all the great powers of Europe, is equally 
the received law of this country, and was so decided frequently 
by the Congress of the United Staffs during the revolutionary 
war, and again by the Supreme Court of the United States 
during the course of the last war; and it is difficult to conceive 
of a point of docfjine more deeply ot extensively rooted in the 
general maritime law of Europe, and ifl the universal and im¬ 
memorial usage of the whole community of the civilized world. 

It follows,as a necessary consequence of the doctrine 
the illegality of all intercourse or traffic, without 
“y* express permission, that all contracts with the enemy, 
made during war, are utterly void, l^he insurance of enemy’s 


(а) I Chitty on Commercial Law, 378. ** 

(б) Pottfi w. Bell, 8 TermUep. 548. Willison v. Patteson, 7 Taunt. ttcp..439. 
Storf, J., iu The Joseph, 1 Gjillison, 3119, 550, Ip The Julia, Id. 60lil603. Jongo 
Pieter^4 Rob. J9. The Hoop, 1 Rob. 199, 217. The Rapid, 1 GaUlson, 305. 


1 Clemontson v. Blosaig, 32 E. U & Eq. 644. The court will not grant a commission 
»to examine witnesses in an enomy^s country. Barrlck o. Buba, 32 E. L. & Eq. 466. 


79 


• liSC. III.] . OF tbCb of nationI. 

property is an illegal contract, because it is a species of tradp 
and intercourse, with the enemy. The drawing of a bill cJf ex¬ 
change, by an alien enemy, on a subject of the adverse country, 
is an illegal and void contract, because it is a communication 
and contract. The purchase of bills ,pn the enemy’s country, or 
the remission and deposit of funds there, is a dangerous and 
illegal act, because it may be cherishing the resources and 
relieving the wants of the enemy. The remission of funds in 
money, or bills, to subjects of the enemy, is unlawful. The 
inhibition reaches to every communication, direct or circuitous. 
All endeavors at trade with the enemy, by the intervention of 
third persons, or by partnerships, have equally failed, and no 
artifice has succeeded to legalize the trade, without the express 
permission of the government, (a) Every relaxation of the rule 
tends to corrupt the allegiance of the subject, and prevents 
* the war from fulfilling its end. The only exception to * 68 
this strict and rigorous rule of international jurisprudence 
is the case of ransom bills, and they are contracts of necessity, 
founded on a state of war, and engendered by its violence, [b) 
It is also a further consequence of the inability of the subjects 
of the two ^tatos, to commune or carry on any correspondence 
or business together, that all commercial partnerships existing 
between the subjects of the two parties, prior to the war, are 
dissolved by the mere force and act of the war itself; though 
other contracts existing prior to the war are not extinguished, 
but the remedy is only suspended, and this from the inability 
of , an alien enemy to sjje, or to sustain, in the language of 
the civilians, a persona standi in judicio. The whole of this 
doctrine, respecting the illegality of any commercial intercourse 
between the inhabitants of two nations at war, was extensively 
reviewed, and the principal authorities, ancient and modern, 
foreign and domestic, were accurately examined, and the posi¬ 
tions which have been laid down established, in the case of 
-- 1 -«-- 

(tt) Willison V. Fatteson, uh sup, Tho Indian Chief, 3 Rob. Rop. 22. Tho^onge 
Pieter, 4 Rft. Rop. 79. The Fnipklin, 6 Ro%. Rep. 127. ^ 

. (6) There is another exception to tho general^ rule, in the caae qj a war contract 
arUing oat of# public nccesafty^ created hj tho war itself. This is the cose of a bill 
of exchange drawn upon England by a British prisoner in France, for his own sab* 
sistence, and indorsed to an alien enemy, and which the latter, on die return*of pcacc^ 
was allowed to enforce. Antoine v. Morshead, 6 Taunt 237. 
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Qriswold v. Waddingion, (a) decided in the Supreme Court of 
New York, and afterwards affirmed on error. 

This strict rule has been carried so far in the British admi> 
ralty, as to prohibit a remittance of supplies even to a British 
colony during its temporary subjection to the enemy, a^d when 
the colony was under the necessity of supplies, and was only 
very partialjy and imperfeotly supplied by the enemy» (6) The. 
same interdiction of trade applies to ships of truce, or e*u:tel 
ships, which are a species of navigation intended for the recov¬ 
ery of the liberty of prisoners of war. Such a special and 
limited intercourse is dictated by policy and humanity, and it 
is indispensable that it be conducted with the most exact and 
exclusive attention to the original purpose, as being the 
J 69 only condition upon Vhich the ihtercourse * can be toler¬ 
ated. All trade, therefore, by means of such vessels, is 
unlawful, without the express consent of both the governments 
concerned, (c) It is equally illegal for an ally of one of the 
belligerents, and who.carries on the war conjointly, to have any 
commerce with the enemy. *A single belligerent may grant 
licenses to trade with the enemy, and dilute and weaken his 
own rights at pleasure, but it is otherwise when allied nations 
are pursuing a common cause. The community of interests, 
and object, and action, creates a mutual duty not to prejudice 
that joint interest; and it is a declared principle of the law of 
nations, founded on very clear and just grounds, that oiip of the 
belligerents may seize and inflict the penalty of forfeiture on 
the property of a subject of a co-ally,^pgaged in a trade with 
the, common enemy, and thereby aflbrding him aid and com¬ 
fort whilst the other ally was carrying on a severe and vigorous 
warfare. It would be contrary to the implied contract in every 
such warlike confederacy, that neither of the belligerents, with¬ 
out the other’s consent, shall do anythmg to defeat the common 
object, (d) 


, (a) 15 Johns. Rep. 57. 16 Johns. Rep. 438, S. C. Scbolefield v. ^ichelberger, 
7 Peters’s U. S.^Hep. 586, S. P. ^ - 

(6) Case of The Bella Gaidita, in 1785, cited in th% case of The AIoop, if Bob'. 
Bept 207. 

. (c) The Venus, 4 Rob. Rep. 355, The Carolina, 6 Bob. Rep. 336. 

(d) The Naynde, 4 Rob. Rep. 251. The Neptunus, 6 Rob. Rep. 403. 
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In th#inve8tiffation of the rules of the modern law , , 

• 1 1 *11 1 j 1 . .mdicial 

of nations, particularly with regard to the extensive deci*ti(t!is on 
field of maritime capture, reference is generally and 
freely made to the decisions of the English courts. They are in 
the hal^t of taking accurate and comprehensive views oPgen- 
eral jurisprudence, and they have Jsecn deservedly followed by 
the courts* of the United States on all the leading points of 
national law. We have a series of judicial decisions, in Eng¬ 
land and in this country, in which the usages and the duties of 
nations are explained and declared with that depth of research, 
and th^ liberal and enlarged inquiry, which strengthen and 
embellish the conclusions of reason. They contain more 
intrinsic argument, more full and precise details, *more *70 
accurate illustrations, and are of more authority than the 
loose dicta of elementary writers. When those courts in this 
countr^, which are charged with the adminislration of interna¬ 
tional law, have differed from the English adjudications, we 
must take the law from domestic sources; but such an alterna¬ 
tive is rarely to be met with ; and there is scarcely a decision in 
the English prize courts at Westminster, on any general ques¬ 
tion of public right, that has not received the express approba¬ 
tion and sanction of our national courts. We have attained 
the rank of a great commercial nation, and war, on our part, is 
carried on upon the same principles of maritime policy which 

have directed the forces and ariiraated the councils of the naval 

• * 

powers of Europe. When the United States formed a compo- 
nenf part of the British ^empire, our prize law and theirs was the 
same; and after the revolution it continued to be the same, as 
far as it was adapted to our circumstances, and was not varied 
by the power which was capable of changing it. The great 
value of a series of judicial decisions, in prize cases, and on 
other questions depending on the law of nations, is, that they 
render certain and stable the loose general principles of that law, 
and show their application, and how they are understood in the 
country where the tribunals are sitting. They are, therefore, 
deservedly received with very greaf respect, and are presumptive, 
though not conclusivo^ evidence of the law in the* given case. 
This was the language of the Supreme Court of the United 
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States, so late as 1815; (a) and the decisions of the^English 
high court of admiralty, especially since the year 1798, have 
been consulted and uniformly respected by that court, as enlight¬ 
enedcommentaries on the law of nations, and affording a vast 
varie^ of instructive precedents for the application of l^e prin¬ 
ciples of that law. They have also this to recommend them ; 

that they are preeminently distinguished for sagacity, wis- 
*71 dom, and learning, as *well as for the chaste and classical 
beauties of their composition. 

Many of the most important principles of public law have 
been brought into use, and received a practical applicat^pn, and 
been reduced to legal precision, since the age of Grotius and 
Puffendorf; and we must resort to the judicial decisions of the 
prize tribunals, in Europe and in this country, for information 
and authority on a great many points, on which all the leading 
text-books have preserved a total silence. The complftcity of 
modern commerce has swelled, beyond all bounds, the nugiber 
and intricacy qf questions upon national law, and particularly 
upon the very comprehensive head of maritime capture. The 
iUegality and penal consequences of trade with the enemy ; the 
illegality of carrying enemy’s despatches, or of engaging in the 
coasting, fishing, or other privileged trade of the enemy; the 
illegality of transfer of property m transitu^ between the neutral 
and belligerent; the rules which impress upon neutral property 
a hostile character, arising either from the domicil of the.neutral 
owner, or his territorial possessions, or his connection with a 
house in trade in the enemy’s country, a/e all of them doctrines 
in the modern international law, which are cither not to be 
found at aU, or certainly not with any fulness of discussion and 
power of argument, anywhere, but in the judicial investigations 
^to which I have referred, and which have given the highest 
authority and splendor to this branch of learning. 


(a) 9 Cranch, 198. 
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LECTURE IV, 

OF THE VARIOUS KINDS OF PROPERTY LIABLE TO CAPTURE. 

It b^omes important in a maritime war, to deter- 
mine with precision what relations and cfrcumstances when doem- 

«fi • « 1*1 1 1 1 liostils* 

will impress a hostile character upon persons and prop- 
erty; and the modern international law of the commercial world 
is Teplete with refined and complicated distinctions on this 
subject. It is settled, that there may be a hostile character 
merely as to commercial purjioses, and hoslility may attach only 
to the person as a temporary enemy, or it may%ttach only to 
property of a particular description^ This hostile character, in 
a comntcrcial view, or one limited to certain intents and pur- 
■ pbses only, will attach in consequence of having possessions in 
the territory of the enemy, or by maintaining a commercial 
establishment there, or by a personal residence, or by particular 
modes of traffic, as by sailing under the enemy’s flag or pass¬ 
port. This hostile relation, growing out of particular circum¬ 
stances, assumes as valid the distinction which iias been taken 
between a permanent aild a temporary alien enemy. A man is 
said to be pcrrSanently an alien enemy when he owes a perma¬ 
nent allegiance to the ^idverse belligerent, and his hostility is 
commensurate in point of time with his country’s quarrel. But 
he who docs not owe a permanent allegiance to the enemy, is 
an enemy only during the existence and continuance of certain 
circumstances. A neutral, for instance, said Ch. J, Eyre, (a) 
can be an alien enemy only with respect to his acts done under 
a local or temporary allegiance to a power at war, and when 
hia temporary allegiance determines,, his hostile character de¬ 
termines also. 

-- -n- - r - - r - ^ 

(a) Sparcaburgh v. STanaat^rnei 1 Bos. & Pall. 163. 
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It was considered by Sir William Scott, in the case of The 
Phosnix, (a) and again, in the case of The Vroio Anna Catha^ 
rina, (6) to be a fixed principle of maritime law, that the posses¬ 
sion of the soil impressed upon the owner the character of the 
country, so far as the profluce of the soil was concerned, wher¬ 
ever the local residence of the owner might be. The produce 
of a hostile soil bears a hostile character for the purpose of 
capture, and is the subject of legitimate prize when take'.i in a 
course of transportation to any other country. The enemy’s 
lands are supposed to be a great source of his wealth, arid, per¬ 
haps, tlie most solid foundation of his power; and ^whoever 
owns or possesses laiid in the enemy’s country, though he may 
in fact reside elsewhere, and be imevery other respect a neutral 
or friend, must be taken to have incorporated himself with the 
nation, so far as he is a holder of the soil; and the produce of 
that soil is held to be enemy’s property, independent of the per¬ 
sonal residence or occupation of the owner. The reasonable¬ 
ness of this pilhciple will be acceded to by all maritime nations; 
and it was particularly recognized as a valid doctrine by the 
Supreme Court of the United States, in Bentzon v. Boyle, (c) 

, „ , If a person has a settlement in a hostile country by, 

Domicil m * ^ 

tho enemy’s the maintenance of a commercial establishment there, 
he will be considered a liostile character, and a subject 
of the enemy’s country, in regard to his commercial transac¬ 
tions connected with that establishment. The position is a 
clear one, that*if a person goes into a foreign country, and 
engages in trade there, he is, by the law of nations, to be con¬ 
sidered a merchant of that country, and # subject for all 
*75 civil purposes, * whether that counJ^ry be hostile or neutral; 

and he cannot be permitted to retain the privileges of a 
neutral character, during his residen''-e and occupation jn an 
enemy’s country, {d) ^ This general rule has been applied by 

(rt) 5 Hob. Rep. 21. (6) 5 Rob. Rep. 161. (r) 9 Cranch, 191. 

(d) Wilson V. Marryat, 8 Term Rep, 31. M’Conncll v. Hector, 3 Bos. & Full. 113. 
The Indian Q icf, 3 Rob. Rep. i'2. The Anna Catharina, 4 Rob. Hep. 107. Tho 
President, 5 Rob. Rep. 277. Lord Stowell, 1 Hagg.'Adm. Rep. 103, 104. 


1 The Amado, 1 Newberry, Adm. 400. *The Aina, 28 E. L. & Eq. 000. 
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the English courts to the case of Englishmen residing in a 
neutral country, and they are admitted, in respect to their bund 
fide trade, to the privileges of the neutral character, (a) In the 
case of The Danous^ (b) the rule was laid down by the English 
House mi .Lords, in 1802, in.unrestricLud terms; and a British- 
born subject, resident in Portugal, was allowed the benefit of 
the Portuguese character, so far as to render his trade with 
•HoUfffid, then at war with England, not impeachable as an 
illegal |;rade. The same rulu was afterwards applied (c) to a 
natural-born British subject domiciled in the United States, and 
it was held, that he might lawfully trade to a country at war 
with England, but at peace with the United States. 

This same principle, that, for all commercial purposes, the 
domicil of tlie party, without reference to the place of birth, 
becomes tlje test of national character, has been repeatedly and 
explicitly admitted in tbe’eourts of the United States. If he 
resides in a belligerent country, his property is liable to capture 
as (?nemy’s property, and if he residtis in a neutral country, he 
enjoys all tln^ privileges, and is subject to all the inconveniences, 
of the neutral trade. He takes the advantages and dis¬ 
advantages, whatever they *inay be, of the country of his. *76 
residence, {d) The doctrine is fouhded on the principles 
of national law, and accords with the j-eason and practice of 
all civilized nations. Mig-nius Jura amitlal ac Privilegia et im~ 
munitat&s domicilii prioris, (c) A person is not, liowever, per¬ 
mitted to acquire a neutral domicil, that will protect such a 
trade in opposition to the belligerent claims of his native coun¬ 
try, if he emigrate ffom tha£ country Jlagranlc bello, (/) Vat- 
tel {g) denies explicitly the right of emigration in a war in 


t 

(а) McConnell w. Hector, ,*? Bos. & Pull. 113. ThcEmanuol, 1 Kob. Hep. 296. 

(б) Cited ill 4 Bob. Jicp 255, note. 

(c) Bell V, Beitl, 1 Maut^ & Sulw. 720. - 

((/) Case of the Sloop Chester, 2 Dallas, 41. Murray v. Schooner Betsey, 2 
Cranch, 64. Malay u. Shattiiek, 3 Cranch, 488. Livingston v. Mfjrylaud Insurance 
Co, 7 Cranch, 5Q6. The Venus, 8 Crunch, 253. The Frances. 8 Cranch. 363. 

(«) Voet, Comm, ad Pand.^^oin. i, 347. 

If) The Dos Hermnnos, 2 Wheaton, 76. 

{g) B. 1, c. 19, sec. 220-223. 
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which his country is involved. It would be a criminal act. (a) 
This doctrine, is considered as settled in the United States, (b) 
The only limitation upon the pnnciple of determining the 
character from residence,’is, that the party must not be found 
in hostility to his native country. He must do nothing incon-- 
distent with his • native allegiance; and this qualification is an¬ 
nexed to the rule by Sir William Scott, in the case of The 
Emanuel, and the same qualification exists in the French Jawf 
as well since as before their revolution, (c) It has been ques¬ 
tioned, whether the rule does not go too far, even with'this 
restriction ; but it appears to be too well and solidly settled to 
be now shaken. 


Domicil, It has been a question admitting of much discus- 
Its test. . difficulty, ari.sing from the complicated char¬ 

acter of commercial speculations, what state of facts constitutes 
a residence so as to change or fix the commercial character of 
the party. The animvs manendi appears to have been the point 
to be settled. The presumption, arising from actual residence 
ill any place, is, that the party is there animo manendi^ and it 
lies upon him to remove the prhsumptiori, if it should be requi- 
.site for his safety, [d) If the intention to establish a per- 
* 77 manent residence btf ascertained, the recency * of the 
establishment, though it may have been for a day only, is 
immaterial. If there be no such intention, and the residence be 
involuntary dr constrained, then a residence, however long, does 
not change the original cliaracter of the parly, or give him a 
new and hostile one. (e) But the circumstances requisite to 
establish the domicil are flexible, and easily accommodated to 
the real truth and equity of the case. Thus it requires fewer 
circumstances to constitute domicil in the case of a native sub¬ 
ject, who returns to reassume his origipal character, than it^does , 
to impress the national character on a stranerer. / f) The am 


(a) See, also, to the same effect, Grotius, lib. 2, c. 5, scK 2. Puffendorf, par Bar- 
bcyrac, b. 8, c. 11, sec. 3. 

(b) Ducr on Insurance, voi. i. 521. 

(c) 1 Rob. Rep. 296. Code Na*;oleoii, Nos. 17, 21. Pothier^s Trait6 du Droit de 
Propridtd, No. 94. 

The Bernon, 1 Rob. Rep. 102. 

{«) The Diana, 5 Rob. Rop. 60. The Ocean, 5 Rob. Rc]5. 90. 

{/) La Virginie,* Rob. Rep. 99. 
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oHimo is, in each case', the real subject of inquiry; and when 
the residence exists freely, Vithout force or restraint, it is usu¬ 
ally held to be complete, whether it be an actual, or only an 
implied residence. 

*Whea the residence is onCe fixed, end has communicated a 

♦ 

national character to the party, it is not devested by a periodical 
absence, or even by occasional visits to his native country, (a) 
Nor is it invariably necessary that the residence be personal, in 
order to impress a person with a national character, The gen- 
. eral rule undoubtedly is, that a neutral merchant may trade in 
the ordinary manner, to the country of a belligerent, by means 
of a stationed agent there, and yet not contract the character of 
a domiciled person. But if the principal be trading, not on the 
ordinary fooling of a foreign merchant, but as a privileged 
trader of the ciiemy, such a privileged trade puts him on the 
same ground with their own subjects, and he would be consid¬ 
ered as sulliciontly invested with the national character by the 
residence of his agent. Sir William Scott, in the case of 77/e 
Anna Catharina^ (6) applied this distinction to the case of 
* d neutral, invested with^the privileges of a Spanish mer- * 78 
chant, and the full benefit of the Spanish character; and 
this case has been followed to its fullest extent in this coun¬ 
try. (e) Jt affords a sample of that piercing and unwearied 
investigation which the courts of admiralty have displayed, in 
unravelling the intricate process by which an enemy’s trade 
wag attempted to be protected from hostile seizure, and in the 
application of sound principles of national law to new and com¬ 
plex cases. On the same ground it has been decided, {d) that 
an American consul-general in Scotland, committing his whole 
duty to vice-consuls, was deemed to have lost his neutral char¬ 
acter^ by engaging in tri^de in France; and it is well settled, 
that if a foreign consnl carries on trade as a merchant, in an 


(а) 1 Acton, 116. 9 Cranch, 414. Marsliull, Ch.J.,TheFriendschaft,3 Wheaton, 

U, 

(б) 4 Rob. Rep. 107. 

(c) The San Jose Indiano,^ Gallison, 268. fn this case, says Mr. Duer, in his 
work on Insurance, vol. i. 527, the language of Mr. Justice Story reflects the spirit 
Cn4 emulates the style of the illustrious judge whose doctriues he adopts and defends, 
(cf) The Twee Gubroeders, 4 Rot^ Rep. 232. 
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enemy’s country, his consular residence and character will not 
j^rotect that trade from interruption*by seizure and .condemna¬ 
tion as enemy’s property. (^!^) 

A national character, acquired by residence, may be thrown 
off at pleasure, by a refur^n to the native country.* Iti^ an arf- 
vehtitious character, and ceases by non-residence, or When the 
party puts himself in motion bond Jlde^ to quit the ccuntry sim 
aninio reverlendi; and such an intention is essential, in or^er to 
enable the party to reassume his native character. (6) In the 
case of The Venus, (r) the decisions of the English courts on 
the subject of national character acquired by residence, and on 
the consequences of such acquired character, were recognized 
as being founded on J^ound principles of public law. It was 
declared, that the law of nations distinguishes between a 
* 79 temporary residence in a foreign * country for a special 
purpose, and a residence, accompanied with an intention 
to make it the party’s domicil, or permanent place of abode ; 
and that the doctrine of the prize courts, and the commcNi-law 
courts of England, was the same on tins subjiect with that of 
the public jurists^. As a consequence* of the doctrine of domi¬ 
cil, the court decided, that if a citizen of the United States 
should establish his commercial domicil in a foreign country, 
and hostilities should afterwards break out between that coun¬ 
try and the United States, his property, shipped before knowl¬ 
edge of the war, and while that domicil' continued, would be 

(ti) Vattel, h. 4, o. 8, sei*. 114. The Imlmn Ohic(^ 3 RoU Rep. 22. Albrecht v. 
* Siisstnan, 2 Vcs. & Bca. 323. Arnold & Ramsey t?. U. I. Company, I Johns. Caa. 
363. . 

(6) 3’he Indian Chief, 3 Rob. Rep. 12. The*Friendschnft, .3 Wheaton, 14, 

(f) 8 (Vaneh, 253. The Venus. In this ca.se, Ch. J. Marshall dissented from thft 
decision of the courl, and contended that a eommor|jial domicil, wholly aequi^d in 
time of jM'ace, ceased at the commencement of liostilities, which superseded the mo¬ 
tives tlint alone induced the foreign residence; that the presumption of an intention 
to return to the native country at the first opportunity, was to he entertained ; and that 
tins presumption oupht to sineld the property Qrom condemnation until delay or cir- 
rmustanres should destroy that presumption. Mr. Duer, in his Treatise on Insur¬ 
ance, vol. i. 494-.508, considers this opinion of tho'Ch. J. a.s exceedingly able, and he 
evidently concuid in that opinion*r There is no doqbt of its superior solidiity and 
ustice. 


1 United States v. Guillem, H How. U. S. 47. 
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liable to capture, on the ground that his permanent residence 
bad stamped him with th'e national character of that country/ 
The hcftile character was deemed to attach to the American 
<3itizeq, only in respect to bis property connected with his resi¬ 
dence in the enemy’s country; and fhe converse of the prop¬ 
osition w'as also true, that tlie subject of a belligerent state, 
domiciled fn a neutral country, was to be considered a neutral 
by both the belligerents, in reference to his trade. The doc¬ 
trine gf enemy’s property, arising from a domicil in an enemy’s 
country, is enforced strictly; and equitable qualifications of the 
rule are generally disallowed, for the sake of preventing frauds 
on belligerent rights, and to give the rule more precision and 
certainjty. 

In the law of nations, as to Europe, the rule is, that men 
take their national character from the general character of the 
country in which they reside; and this rule applies equally to 
America. But in Asia and Africa an immiscible character is. 
kept up, and Europeans, trading under the protection of a fac¬ 
tory, take their n’afional character from the establishment under 
which they live and trade. This rule applies to those parts of 
the world from obvious reasons of policy, because foreigners are' 
not admitted there, as in Europe, and fhe western part of the 
world,” into the' general body and mass of the society of the 
nation, but fhey continue strangers and sojourners, not 
acquiring any national * character under the general sov- *80 
ercignty of the country, (a) 

National character may be acquired in considera- o\araeter 
tion of the traffic in which the party is concerned. If trom traffic. 

a person connects himself with a' house of trade in the enemy’s 
country, in time of war, or continues during a war a connection 
forme^ in a time of peact^ he cannot protect himself hf having 
his domicil in a neutral country. He is considered as impressed 
with a hostile character, in reference to so much of his com- 
m^ce as may be connected with that establishment. The rule 
is the sam«, whether he mamtains that establishment as a part¬ 
ner or as a sole trader. 

• 

(o) The Indian Chief, 3 Kob. Rcp»*22.* 

(&) The Vigilantia, I Hob. Hep. \ .\ The Portland, 3 RoU Hep, 41. Tho San Jose 


The Suprtinie Court of 4he. United 
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Stacies, referring to the English prize cases on this subject, 
lobserved, that they considered the rule to be inflexibly settled, 
and that they were not at liberty to depai^ from it, ■'^latever 
' doubt might have been entertained if the case was entirely* 
new. * * ( 

But though a belligerent has a right to consider as enemies 
all persons who reside in a hostile country, or mai*ritain com¬ 
mercial establishments there, whether they be by birth neutrals, 
or allies, or fellow-subjects, yet the rule is accompanied with 
this equitable qualification, that they are enemies sub ttiodo 
only, or in reference to so much of their property as is connected 

with that residence or establishment. This nice and subtle dis- 

* 

^inction allows a merchant to act in two characters, so as to 
protect his property connected with his house in a neutral coun¬ 
try, and to subject to seizure arid forfeiture his effects belonging 
to the establishment in the belligerent country. So there may 
be a partnership between two persons, the one residing in a 
ndutral, and the* other in a belligerent country, and the 
*81 trade of one *of them with the enemy will be held law¬ 
ful, and that of the other unlawful, and consequently the 
, share of one partner in the jflint traffic will be condemned, while 
that of the other will'be restored. This distinction has been 


frequerttly sustained, notwithstanding the difficulties that fnay 

attend the discrimination between the innocent ariH the noxious 

• 

trade, and the rule has been introduced into the maritime law 
of this country, (a) 

, , The next mode in which a hostile character may be 

Coloinul •' 

tratJe of the impressed, according to the doctrine of the English 
enemy. courts, is by dealing in those branches of commerce 

which were confined, in time of peace, to the subjects of the 
enemy.* There can be no doubt, thaj a special license, granted 
by a belligerent to a neutral vessel, to trade to her colony, with 
all the privileges of a native vessel, in those branches of com¬ 
merce which were before confined to native subjects, would 
warrant the presumption that such vessel was adopted and 


^ 1 

Indiano, 2 Gallison, 268. The Antonia Johanna, 1 Wheaton, 159. The Friendschaft, 
4 Wheaton, 105. 

(a) The !^rtland, 3 Rob. Rep. 41. The. Herman, 4 Rob. Rep. 228.. TIw Jonge 

Ciassina, 5 Rob. Rep. 297. The San Jose Indiano, 2 Gallison, 268. 

• « 
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naturalized, er that such permission was granted in fraud of the 
belligerent right of capture, and the property so covered maj; 
reasonably be reggirded as enemy’s property. This was the 
doctrine in the case of Berens v: Rucker^ as early as 1760. (a) 
But thp English rule goes further^ and it annexes a hostile 
"character, and the penal consequences of confiscaticyi, to the 
ship and eafgo of a neutral engaged in the colonial or coasting 
tradg of the enemy, not open to foreigners in time of peace, but 
confined to native subjects by the fundamental regulations of 
the state. This prohibition stands upon two grounds : 1st. 
That if the coasting or colonial trade, reserved by the perjna- 
nent policy of a nation to its own subjects and vessels, be 
opened to neutrals during war, the act proceeds from the press¬ 
ure of the naval force of the enemy, and to obtain relief from 
that pressure. • The neutral who interposes to relieve the 
belligerent, under such circumstances, * rescues him from *82 
the condition to which the arms of the enemy had reduc^id 
him, restores to him those resources which had been wrested from 
him by the arms of his adversary, alid deprives that adversary 
of the advantages which successful war had given him. This 
the opposing belligerent pronounces a departure from neutral¬ 
ity, and an interference in the war, to his prejudice. 2d, If the 
trade be not opened *by law, the neutral employed in a trade 
reserved by the -enemy to his own vessels, identifies himself 
with tfiat enemy, and assumes his character. These principles 
first became a subject of interesting discussion in the war of 
1756, and they are generally known iii England, and in this 
country, by the appellation of the rule of 1756; but the rule is 
said to have been asserted before that period. 

In the letter of Pufi'endorf to Groningius, published 
in 1701, (A) he says th^t the English and the'Dutch 
were willing to leave to neutrals the commerce they were ac¬ 
customed to carry on in time ol peace, but were not willing to 
allow them to avilil themselves of the war to augment it, to 
the prejudice of the E\iglish and the Dutch, The French ordi- 

* • * . 

(а) 1 Wm. Bl. Uop. 313. •Kco, also, tUo caao of The Princessa, 2 Hot. 52. The 

4niia Catharina, 4 Rob. 107. The Hendsborg, Ibid. 121. The Vrow Anna Catha- 
rina, 5 Rsib. 15. * , 

(б) Puff. Droit des Gens, par Barbeyrac, tom. ii. 558. 
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Dances of 1704 and 1744, {a\ have been considered as founded 
upon the basis of the same rule, and regulations are made to 
•enforce it, and to preserve to neutrals the same trade which 
, they had been accustomed to enjoy in peace, and to prohibit 
them from engaging in thcicolonial trade of the enemy. , There 
is some eyidence, also, that in the reign of Charles IL, neutral 
vessels, were considered, both by England and Ildlland, to be 
liable to capture and condemnation, for being concerned in the 
coasting trade of the enemy. The Dutch, at that day, con¬ 
tended for this neutral exclusion, on the authority of general 
reasoning and the practice of nations; and the same rule is said 
to have been asserted in the English courts, in the war of 1741, 
and the exclusion of neutral vessels from the coasting 
*83 trade of the enemy was declared to stand upon *thc law 
of nations, {b) But it was in the war of *1756 that the 
rule awakened general and earnest attention. Mr. Jenkinson, 
in his “^Discourse on the conduct of Great Britain in respect to 
neutral nations,” written in 1757, considered it to be unjust and 
illegal for neutrals to avail themselves of the pressure of war, to 
engage in a new species of traffic, not permitted in peace, and 
which the necessities of one belligerent obliged him to grant to 
the detriment, or perhaps to the destruction of the other, (c) 
On the other hand, Hiibner, who publisTied his treatise {d) in 
1759, is of opinion-that neutrals may avail themselves of this 
advantage presented by the war, though he admits the .lawful¬ 
ness of the trade to be a question of some uncertainty. 

Thus seemed to stand the authority of the rule of 17*56, (e) 

(а) 2 Valin’s Com'. 248, 250. 

(б) 6 Kob. Rep. 74, note, and 252, note. 

(c) In the British Memorial, addressed to the Deputies of the States General of 
Holland, December 22d, 1758, the. injustice of neutrals in assuming tlio enemy'® 
carrying trade was urged, and it was declared that their high mightinesses had never 
steered suck a trade^ and tb^t it had been* opposed in all countries in like cirenm- 
sumoes. 

r 

(d) Do la Saisie des Batimctis Neutres. Mr. Wheaton, in his History of the Law 

of Nations in Europe and America, New York, 1845, pp. 219-228, has given a^sUm- 
mary of the two small volumes of Hiibner on neuCral rights; and he says that the 
doctrines of, Hiibfccr found but littlerfavor with the public jurists, his contemporaries. 
It i® a work of inferior weight and authority. ' * 

. (a) It stood upon lootio grounds, in point of official authority, acqprding ty the able 

exAmirtation of |bo documentary evidence of the rule, given in a note to the first 
Toltftne of Mr. Wheaton’s Reports, App, note 3, 



98 


LBC. IV.] OP THE LAW OF NATIONS.* 

* • 

when it was revived and brought into operation by England, 

in the war of 1793, and again upon the renewal of war in 1803. 
The rule was en^rced by her, under occasional relaxations, 
during the long course of the wars arising out of the French rev¬ 
olution ;,and i1>was frequently vindicai^d by Sir William Scott, 
in the course of his judicial decisions, with his customary ability 
and persuasive manner, as a rule founded in natural justice, and 

the established jlirisprudence of nations, (a) On the other hand, 

« 

the government of the United States constantly and earnestly 
protested against the legality, of the rule, to the extent claimed 
by Great Britain; and they insisted, in their diplomatic 
intercourse, that the *rule was an attempt to establish “a *84 
. new principle of the law of nations/^ and one which sub¬ 
verted “ many other principles of great importance, which have 
► heretofore been held sacred among nations.” They insisted, 
that neutrals were of right entitled '‘to trade, with the excep¬ 
tion of blockades and contrabands, to and between all ports of 
the engmy, and in all articles, although the trade should not 
have been opened to them in time of peace.” [h) •It was con¬ 
sidered to be the right of every ind(q)endent power to treat, in 
time of peace, with every other nation, for leave to trade with 
its colonies, and to enter into any trad<*, whether new or old, 
that was not of itself illegal, and a violation of fieutrality. One 
state had nothing to do with the circumstanecis or motives which 
induced another nation to open l^er ports. The trade must have 
a direct reference to the hostile efforts of the belligerents, like 
dealing in contraband, in order to render it breach of neutral¬ 
ity. The rule of 17/5fi, especially In respect to colonial trade, 
has also been attacked and defended by writers in this country, 
with ability and learning; and though the rule would seem fo 
have ^received the very general approbation of British lawyers 
and statesmen, yet it was not exempt from severe criticism, even 
in distinguished publications in that counti^. The principle 
the rule of 1756 rnajf, therefore, very fairly be considered as one 
unsettled and doubtful, and open to future and vexed discussion. 



(а) The Immani^, 2 Rob. Adm. Rep. 186) and Rob. passim, 

(б) Mr. Monroe's Letter to Lord Mul«rrave, of September 23d, I805^nd Mr. Mad¬ 
ison’s Letter to Messrs. Monroe and Pinckney, dated May 17th, 1806 . 
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mercen^ (a) alluded to the rule, but purposely avoided expressing 
any opinion on the correctness of the principle. It'is very pos¬ 
sible, that if the United States should attain that elevation’of 
maritime power and influence which their rapid growth 
• 85 and great resources, seem to indicate, * and which sRall 
■prove sufficient to render it expedient for her maritime 
enerny (if any such enemy shall ever exist) to open' all hia 
domestic trade to enterprising neutrals, we migfit be induced to 
feel more sensibly than we have hitherto done, the weight of the 
arguments of the foreign jurists in favor of the policy and equity 
of the rule, {b) 


(a) 1 Wheaton, 396. 

{b) On the subject of neutral trade betweeji the colony and the mother country of a 
belligerent p^wer, it was a qnc.stion discussed in the Knglish admiralty, in the case of 
The Polly, (1800.) whether the fart of a cargo, consisting of Spanish colonial prod¬ 
uce, imported from the Havana in an American sJiip to the United States, and after 
being landed and duties paid, reexported in tlic same vessel to Spain, was sufficient to 
’ break the continuity of the voyage from the enemy’s colony to the mother* country, 
and legalizo the trade by the mere transshipment in the United States. Sir William 
Scott, in that case, thought that landing the goods and paying the duties was a suffi¬ 
cient test of the hotin yiV/e.s-of the transaction. 2 Kob. Adm. Rep. 361. But after¬ 
wards, in the cases of The Kssex and The Maria, (5 Ibid. 365, 369,) it was held, that 
merely tmrhmg at the neutral port, and paying a^nominal duty, was a mere e.vasion, 
and not sufficient to exempt the voyage from the charge of a direct, continued and 
unlawful trade, between the mother country and the colony of the enemy. The ques¬ 
tion is one of intent. Did the annnus inijtotiancU terminate at the intermediate port, 
or4ook to an ulterior port ? Was it, undar the circumstances, a bona fide importation, 
ending at the intermediate port, or a mere contrivance to cover the original scheme of 
the voyage to an ulterior port ? This is the true principle of the cases, as declared 
by Sir William Grant, in the ease of The William, 5 Rob. Rep. 385, and recognized in 
this country. Opinions of the Attorncy^:-General of the United States, vol. i. 359- 
362, 394-396. It is understood that the English and American commissioners at 
Xiondon, in 1806, came to an understanding as to the proper and defined test of a 
bond fide importation of cargo into the common stock of the country, and as to the 
difl'erence between a continuous and an intem!pted^t‘o 3 ^agc. But the treaty so«agreed 
on was withheld by President Jefferson from tlic Senate of the United States, and 
^ever ratified. TKc doctrfhc of the English admiralty is just and reasonable on the 
assumption of the British rule, because we have no right id do covertly and insidiously 
what we have no right to do openly and directK. That rule is, that a direct trade by 
neutrals, between the motlier country and the colonics of her enemy, and not allowed 
in time of- pea£e, is by the law ^f nations unlawful. But if that rale be not well 
founded, all the qualifications of it do not help it i anfi in ^ho official opinion of Mr. 
Wirt to the executive department, while ho condemns the legality of the rule Itself, he * 
approves, as just in the abstract, the English principle of continuity. Opinions of the 
Attorneys-General, vol. i. 394-396. 
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Sailing under the flag and pass of an enemy, is 
another mode by which a hostile character may be 
affixed to property; for if a neutral vessel enjoys the'®*^ 
privileges of a foreign character, she must expect at the same 
time, to^be subject to the inconveniences attaching to that char¬ 
acter. This rule is necessary to prevent the fraudulent mask of 
enemy’s property.^- But a distinction is made, in the English 
cases,*betwecn the ship and the cargo. Some countries have 
gone so far as to make the flag and pass of the ship conclusive 
on the cargo also; but the English courts have never carried the 
principle to that extent, as to cargoes laden before the war. 
The English rule'is, to hold the ship bound by the character 
imposed upon it by the authority of the govoriiment from which 
all the documents, issue. But goods which‘have no such de¬ 
pendence upon the authority of the state, maybe dilFercntly 
considered; and if the cargo be laden in time of peace, though 
documented as foreign property in the same manner as the ship, 
•the sailing under a’ foreign flag and pass has not been held con¬ 
clusive as to the cargo, (a) 'rhe doctrine of the federal courts 
in this country has been very strict on this point, and it has 
been frequently decided, that sailing under the license and pass¬ 
port of protection of the enemy, in furtherance of his views and 
interests, was, without regard to the object of the voyage or the 
port of destination, such an act of illegality ds subjeQled both 
ship and.cargo to confiscation as prize of war. (b) ^ The ' 

* federal courts placed the objection to these licenses on *86 


(fi) The Klizabeth, 5 Uob. Rep. 2. The Vrecdo Scholtya, died in tha note to 
5 Rob, 6. • 

(/») The Juliii, 1 Gall. 605, S. 0. 8 Craneh, 181. The Aurora, Tb. 203. The Hiram, 
Ib. 444. Ihe Ariadne, 2 Wheaton, 143. The OaIedohian,4 Wheaton, 100. That an 
in8tiraiiv.e is void, when made voyafre so rendered illegal by sailing nnder an 
enemy's lieense, is eonsidcred as settled. Oolqnhoun v. N. Y. F. Ins. Co. 15 Johnson, 
352. Ogden v. Barker, 18 Id. 87. Craig r. U. S. Ins. to. 1 Peters’s C. C. Rep.* 
410. • 


^ So the share of a neutral in a shi|5 sailing under Russian colors and with a Russian 
soa-pass, was held to be .subject to^ondemnation. The^iidustrie, 33 E. Eq. 672. The 
Primus, 20'. L. & Eq. 689. 

** The cafgo of a ship sailing under the enemy’s ftag, may still retain’a neutral charac¬ 
ter; hat if it be the property of one who has acquired a domicil In the enemy’s country, 
it will be no longer considered neutral. El Telegrafo, 1 Newberry, Adm. 383. . 
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the ground of a pacific dealing with the enemy, and as amount* 
ing to a contract, that the party to whom the license is given 
should, for that voyage, withdraw himself from the war, and 
enjoy the repose and blessings of peace. The illegality of 
such an intercourse was Strongly condemned ; and it was held, 
that'the moment'the vessel sailed on the voyage, with an 
enemy’s license on board, the ofTence was irrevocably*committed 
and consummated, and that the delictum not done* away 
even by the termination of the voyage, but the vessel and cargo 
might be seized after arrival in a port of the United States, and 
condemned as lawful prize. 

Property Having thus considered the principal circumstances 
wliich havc been held by the courts of international 
law to impress a' hostile character upon commerce, it may be 
here observed, that property which has a hostile character at the 
commencement of the voyage, cannot change that/diaracter by 
assignment, while it is in transitu^ so as to protect it from c£ip- 
ture. This would lead to fraudulent contrivances, to protect* 
•the property from capture, by colorable assignments to neutrals/ 
But if a shipment be made in peace, and not in expectation of. 
war, and the contract lays the risk of the shipnrent on the neu¬ 
tral consignor, the legal property will remain to the vwd of the 
voyage.in Aie consignor, (a) During peace, a transfer in trim- 
situ rnajfcbc made; but when war is existing or impending, the 
belligerent rule applies, and the ownership of the property is 
deemed to continue as it was at the'tuue of the shipment uiiiil 
actual delivery. This illegality of transfer, during or in contem¬ 
plation of war, is for the sake of the belligerent right, and to 
prevent secret transfe/s from the enemy to neutrals, in fraud of 
that right, and upon conditions and reservations which it might 
be impossible to detect, (b) So prope;j:ty shipped from a qeutral 
to the enemy’s country, under a contract to become the property 
of the enemy on arrival, may be taken in transitu as enemy’s 
property; for capture is considered as delivery. The captor, by 

{a) Packet Be Bilbon, R. 133, 134. Anna'CatbariTia, 4 Id. 11.2. 

(6) Vrow Margaroiha, I Rob. Rep, 336. Jan Frederick, 5 Rob. Repu 128. See, 
also, 1 Rob. Rep. 1, 101, 122. 2 Rob. Rep. 137. 1 Rob. Rep. 16, noft, 4 Rob. 
Rep. 32. The Boedcs Lust, 5 Rob. 233. Story, J,, in The Ann Green, 1 Galllson, 
291. . .r 



OF THE LAW OF NATIONS, 


97 


LEO. IV .5 

the rights of war, stands in the place of the enemy, (a) 

The prize .courts will * not allow a neutral and belligerent, *87 
by a special agreement, to change the ordinary rule of 
peace, by which goods ordered and delivered to the master are 
considej;ed as delivered to the consigntic. All such agreements, 
though valid in time of peace, are in time of war, or in peace, if 
made in cdnternplation of war, and with intent to protect from 
capture, held to be constructively fraudulent; and if they could 
operate, they would go to cover all belligerent property, while 
passing between a belligerent and a neutral coxmtry, since the 
risk of capture would be laid alternately on the consignor or 
consignee, as the neutral factor should happen to stand in the 
one or the other of those relations. These principles of the 
English admiralty have been explicitly recognized and acted 
upon by the prize courts in this coimtry. The great* principles 
of national law were held to require, that, in war, enemy’s prop- 
erty’should not change its hostile character, in transilu; and 
that no secret liens, no future elections, no private contracts 
looking to future events, should be able to cover private property 
while sailing on the ocean. Captors disregard all equitable 
* liens on enemy’s property, and lay their hands on the gross 
tangible property, and rely on the simple title in the name and 
possession of the .enemy. If they were to open the door to* 
equitable claims, there would be no end to discussion and im¬ 
position,* and the simplicity and celerity of proceedings in prize 
courts would be lost’(6*) All reservation of risk to the neutral 
consignors, in order to [)rotcct belligerent consignees, are held 
to be fraudulent; and these numerous and strict’rules of the 
maritime* jurisprudence of the prize-courts are intended to up¬ 
hold the rights of maritime capture, and to prevent frauds, and 
to preserve candor and ^ood faith in the intercourse between 


, (a) The Anna Catharinf, 4 Bob. Rep. 107. The Sally Griffiths, 3 Kob. Rep. 300, 
in notis. • 

(6) The Francis, 1 Galiison, 445, 8 Cranch, 335, 359, S. C. 

(c) The Josephine, 4 Rob. Rep. 25. The Tobajjp, 5II). 218. Tln^Ularianna, 6 Ib. 
24. And the American cases, supra. It is the general rule and practice in the 
admiralty, on questions depending upon title to vessels, to look.to the legal title, 
without taking notice of equitable claims. The Sisters, 5 Rob. Adm. 155. The 
Valiant, English Adm., July, 1839. 

VOL. L a 
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belligerent and neutrals, (a) The modern cases contain numer- 
ous and striking instances of the acuteness of the captors in 
tracking out deceit, and of the dexterity of the claimants in 
eluding investigation, (6)' 


(а) Tho prize law^ as declared by the English admiralty as early as 1741, and by 

the decisions of tlss })rize courts in this country, in the case of property in transitu 
during war, is clearly and corrcotly stated, and ably enforced, by Mr, Duer, in his 
Treatise on Insurance, vol. i. 478-484. . 

(б) Th4 purchase of ships is a branch of trade neutrals may lawfully engage in, 
when they act in good faith, though, from its nature, it is liable to great suspicion, 
and the circumstances of the case arc examined in tbc prize courts with a jealous and 
sharp vigilance. * Duer on Insurance, vol. i. 444, 445, 573. 


1 If a neutral aver a purchase of tho ship from the enemy immediately before the war, 
the court of prize will require complete proof of tho circumstances of tho sale. Tho Ernst 
Merck, 33 E. L. & Eq. 594. 
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.LECTURE V. 

OF THE RIGHTS OF BELLIGERENT NATIONS. IN RELATION TQ EACH 

OTUE]J. 

• The end of war is.to procure by force the justice which*can- 
not otherwise be obtained; and the law of nations allows the 
means requisite to the end. The persons and property of the 
enemy may be attacked and captured, or destroyed, when neces¬ 
sary to prociire reparation or security. There is no limitation 
to the career of violence and destruction, if we follow the ear- 
lier writers on this subject, who have paid too much deference 
to the violent maxims and practices of the ancients, and the 
usages of the Gothic ages. They have considered a state of 
war as a dissolution of all moral ties, and a license for every 
kind of disorder and intemperate fierceness. An enemy was 
regarded as a criminal and an outlaw, who had forfeited his 
rights, and whose life, liberty, and property lay at the mercy of 
the (oiiqueror. Everything done against*an enemy was held 
to be lawful. He might be destroyed, though unarmed and de¬ 
fenceless. Fraud might be employed as w^ll as force, and force 
without any regard to the means, (a) But these barbarous 
rights of war have been questioned and checked in the progress 
of civilization. Public opinion, as it becomes enlightened and 
refirned, condemns all cruelty, and all wanton destruction 
of life * and property as equally use*less and injurious.; and * 90 
it controls the violence of war by the energy and severity 
of its reproaches. ^ 

Grotius, even in opposition to many of his own au- ^ncim 
thorites, and under a due sense of the obligations of rules of war 
religion and humanity^ placed boun(^ to the ravages 

fa) GrotiuBi b. 3, c. 4 and 5. Fuff. lib. 2, c. 10, sec. 6. Bynk* Q. J. Fiib. b. 1, c. 1, 
2 , 3. Burlamaqu), part 4, c. 5. 
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of war, and mentioned that many things were not fit and com¬ 
mendable, though they might be strictly lawful; and that the 
law of nature forbade what Jhe law of nations (meaning thereby 
the^ practice of nations) tolerated. He held, that the law of 
nations prohibited the us.e of •poisoned arms, and the ^eipploy- 
ment of assassins, and violence to women, or to the dead, and 
making slaves of prisoners, (a) The moderation-which he 
inculcated had a visible influence upon the sentiments and 
manners of Europe. Under the sanction of Ids great authority, 
men began to entertain more enlarged views of national policy, 
an^ to consider a mild and temperate exercise of the rights of 
war, to be dictated by an enlightened self-interest, as well as by 
the precepts of Christianity. And, notwithstanding ^omc sub¬ 
sequent writers, as Bynkershoek and Wolfius, restored war to 
all its horrors, by Jtllowing the use of poison, and other illicit 
arms, yet such rules became abliorrent to the cultivated reason 
and growing humanity of the Christian nations, Montesquieu 
insisted (i)‘that the laws of war gave no other power over a 
paptive than to keep him safely, and that all unnecessary rigor 
was condemned by the reason and conscience of mankind. 
Rutherforth (c) has spoken to the same effect, and Martens (d) 
enumerates several modes of war, and species of arms, as being 
now held unlawful by the laws of war. Vattcl (e) has entered 
largely into thq subjCtet, and he argues with great strength* 
* 91 * of reason and eloquence, against all unnecessary cruelty, 

all base revenge, and all mean and perfidious warfare; and 
he recommends las’benevolent doctrines by the precepts of ex¬ 
alted ethics and sound policy, and by illustrations drawn from 
some of the most pathetic and illustrious examples. 

Piunacr There is a marked difference in the right of war, gar- 
on land. yjpj ] 3 y and at sea. ^The object of a maritime 
war is the destruction of the enemy’s commerce and navigation, 
in order to weaken arid destroy the foundations of his naval 
power. The capture or destruction' of private property is essen¬ 
tial to that end, and it is allowed in maritime wars by t^ law 


(a) B.c. 4, 5, 7. 

^6) Esprit des Lois, b. 15, c. 2. 
(c) Inst, b. 2, c. 9. 


(rf) Summary, b. 8^ c. &, sec. 3. 
(e) B.d, c. 8. 
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and practice of nations. But there are great limitations imposed 
upon the operations of war by land, thotigh depredations upon 
private property, and despoiling and plundering the enemy’s 
territory, are still too prevalent, especially when the war is 
assisted by irregulars. Such conduct has been condemned in 
all ag^ by the wise and virtuous, -and it is usually severely 
punished by those commanders of disciplfhed tr<>ops who have 
studied war as a science, and are animated by a sense of duty 
or the love of fame. We may infer the opinion of Xenophon 
on this subject, (and he was a warrior as well as a philosopher,) 
when he states, in the Cyropeedia, (a) that Cyrus of Persia gave 
orders to his army, when marching upon* the enemy’s borders, 
not to disturb the cultivators of the soil; and there have been 
such ordinances in modern times for tire protection of 
innocent and pacific pursuits, {b) Vattel condemns “very *92 

« 

(tf) LjIk 5. 

(ft) 1 Kmerigon, dos Ash. 129,130,457, refers lo ordinances of Franco ayd Holland, 
in favor of protection to Hshormon ; and U) the like clfect was the order of the British 
gov<‘rmncnt in 1810, for abstaining from hostilities afainst the inhabitants of the Feroe 
Islands and Iceland. So it is the practice of all cb'iliz'-d nations to consider vessels 
employed only for the purpose of discovery add science, as excluded from the opera¬ 
tions of war. The American Coiniuissiuncrs, (John Adums, Benjamin Franklin, and 
TlmuaH Jeilcrsun,) in 1784, suhniitted to the Prussian Minister a proposition to im¬ 
prove the laws of war, by a mutual stipulation not to molest non-cofnbatants, as cul¬ 
tivators of the earth, lishernicn, mcrchunts and traders in unarmed $hips, and artists 
and mechanics* inhabiting and working in open towns. These restrictions on the 
rights of war were inserted in a treaty between the United States «,nd Prussia, in 1785. 
(See p. 98.) General Brune stated to the Jliikc of York, in October, 1799, when 
an armistice in Holland Was negotiating, that if,tlie latter should cause the dikes to be 
destroyed, and the country to be inundated, when not useful to his own army, or det¬ 
rimental to the enemy's, it would bet'ontrar/to the law.s of must draw upon 

him the reprobation of all Europe, and of his own nation. even the obstinate 
defence of a town, if it partake of the character of a mercantile place, rather than a 
fortress of strength, has been alleged lo be contrary to the laws of war. (See the 
correspondence between Gcner4 Laudohn ahd the Governor of Breslau, in' 1760. 
Dodsley's Ann. Keg, 1760.) So, the destruction of the forts and warlike stores of the 
besieged in the post of Almeida, by the French commander, when he abandoned it 
with his garrison by nighif in 1811, is declared by (General Sarazin, in his histofy'of 
the Peninsular War, to have been an act of waiitonness which justly placed him with* 
out thjumalc of civilized warfare. When a Kussian army, under the command of 
CounWBiebitsch, had penetrated tArough the pass# of the Balkan to the plains of 
Bomelia, in the summer of 19Q9, the Russian co Amander gave a ^ght example of 
the mitigated rules of modern .|^rfaro, for he assured the Mussoknen that they should 
be entirely safe in their persons and property, and in the exercise of their religion j 
and that the Mossulmon authorities in 'the cities, towns, and villages, might contiuua 
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strongly the spoliation of a country M^ithout palpable neces¬ 
sity ; and he speaks with a just indignation of the burning 
of the Palatinate by Turenne, -under the cruel instrugtions 
of Louvois, the war-minister of Louis XIV. (a) The general 
usage now is, not to touch private property upon land, without 
making compensation, unless in special cases, dictated by the 
necessary operations of war, or when captured in places carried 
by storm, and which repelled all the overtures for a capitulation. 
Contributions are sometimes levied upon a conquered country, 
in lieu of confiscation of property, and as some indemnity for 
the expenses, of maintaining order and affording protection, (b) 


ia the exercise of their civil administration for the protection of person and projicrty. 
The inliabitants were rcfjuij'cd to up their arms, as a deposit, to be restored on 
the return of peace, and in every otlier respect they were to enjoy their property and 
pacific pursuits as formerly. Tliis protection and full security to the persons and 
property of the peaceable mhabitants of conquered towns and provinces, are accord¬ 
ing to the doctrine and declared practice of modern civilized nations. (See Uodsley’s 
Ann, lieg. 1772, p. 37.) 

, (a) Vattel, b. 3, c. 9, sec. 167® 

* 

(b) Vattel, b. 2, c. 8, sec. 147^ c. 0, sec*. 165. Scotts Life of Napoleon, vol. iii. 
58. Contributions exacted from the inhabitants by the armies of an invader, without 
payment, is contrary to the ordinary usages of modem warfare, though the practice 
is not consistent. The campaigns of revolutionary i'rancu, and of Napoleon, in mod¬ 
em Europe, wcA) melancholy exceptions, of the severest character. Upon the inva¬ 
sion of Mexico by the armies of the United States, in 1846, the American Secretary 
of War (Marcy) instructed General Taylor (September 22d, 1846,) to abstain from 
appropriating private property to the public uses, until purchased at a fair price, 
though he said, that was in some respects gding far beyond the common require- ‘ 
ments of civilized warfare, and that an invading army had the unquestionable right 
to draw its supplies the enemy without paying for tliem, and to require contri¬ 
butions for its su||^fl||pnd to make the cuemyTeel the weight of the war. lie fur- • 
ther observed, that^^n the liberal principles of civilized warfare, either of three 
modes might be pursued in relation to obtaining supplies from the enemy; first, to 
purchase them on such terms as the inhabitants of the country might choose to exact; 
second, to pay a fair price, without refvrd to the d.hanced value resulting from the 
presence of a foreign army; and, third, to require them as contributions, without 
paying or engaging to pay therefor; that the last mode was the ordinary one, and 
^General Taylor was instructed to adopt it, if in tliat way he was satisfied he could 
get abundant supplies for his forces. The previous instructions in that campaign had 
been to abstain from appropriating private property to the public use witj^at pur- 
<4iase, at a fair jrice; but the instructions had now, in the progress,of the cnl^>aign, 
risen to a severe character. ThJ prin<;iple of kindasss and liberality'towards Aibe 
enemy seems to be «f a flextide character, and to swayed by considerations of 
policy and circumstances. The President of the United States, (James K. Polk,) in 
Jua letter to the Secretary of the Treasury, of the 23d March, 1847, declared thd right 
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If the conqueror goe^ beyond these limits wantonly, or when it 
is not clearly indispensable to the just purposes of war, and 


V 

of the conqfteror to levy contributions upon the enemy, in their seaports, towns, or 
provinces, ^hich may be in his military possessiofi by conquest, and to apply the 
same to defmy the expenses of the war. He further declared, thftt the conqueror pos¬ 
sessed the rigljt to establish a temporary military government over such seaports, 
towns, or provinces, and to prescribe the terms of commerce with such places; that 
he mighf, in his discretion, exclude all trade, or impose terms upon it—such, for in¬ 
stance, os a prescribed rate of duties on tonnage and imports. The President of the 
United States, therefore, with a view to imp’ose a burden on the cnen^, aud deprive 
him of tho revenue to be derived from trade, and secure it to the United States, 
ordered that all the ports and places in Mexico, in tho actual possession of the l«nd 
aud^mvul forces of the United States, by conquest, should he opened, while the mili¬ 
tary occupation continued, to the commerce of all neutral nation.s, as well as of the 
United States, in articles not contraband of war, upon the payment of a prescribed 
tariff of duties and tonnage, ])reparcd under the instructions of tlie President, and by 
him adopted, and to bo enforced by the military and naval oommandei*s, .All these 
rights of war undoubtedly belong to the cotnpicror or nation who holds foreign 
places aud countries by conquest; l)ut the exercise of those rights and powers, except 
those tliat temporarily arise from neccs.sity, belong to that power in the govcrnmcikt 
to which the prerogative of war constitutionally confided. The President of the 
United Suites, in his oflicial letter to the Secretary of tho Navy, of March 3l8t, 1847, 
claimed and exercised, as being charged by tlic constitution with the prosecution of 
the war, tlii.s belligerent right to levy military contributions upon the .enemy, and to 
collect and apply the same towards defraying the expenses of the war, and to open, 
tho Mejficjin ports for that purpose, on a footing favorable to neutral commerce. Tlic 
whole execution of the commercial regulations was placed under the control of tho 
military and naval forces, and, wdtii the policy of blockading some, and opening other 
Mexican jxirts, to compel the whole commerce for the supply of Mexico to pass under 
the control of tho American fo/ces, subject to the contributions, exactions, and duties 
to bo imposed. (Sec President Polk’s letter of March 31, 1847, to the Secretary of 
the Navy, and his Letter of March 23d, 1847, to thif Secretary of the Treasury, and 
tho Letter of Mr. Walker, of the 30th March, 1847^to the President, containing a 
scale of duties to be collected, as a military contribution, in thd>fK)rt8 of Mexico, and 
with a recommendation that the Mexican coastwise trade, and the iutcrior trade, 
above ports of entry, be confined to American vessels, and that, in all other respects, 
the ports of Mexico in o»jr pdftsession be freely opened.) 1'heso fiscal and commer¬ 
cial regulations, issued and cnfor^il at the mere pleasure of a President, would seem 
to press strongly upon the constitutional power of Congress to raise and support ar- 
mies, to lay and collect taxeSj duties, and imports, and to regulate commerce, with foreign 
nations, and to declare war, find make rules for the govei'nment and regulation of the land 
and naval forces, and ttoncerning captures on land and water, and to d^ne offences against * 
the law qf rmtions: Though the constitution vests the executive power in tho Presi¬ 
dent, and declares him to be Commanderdn'Chief of the army and najy of tho United 
StatUQSj these powers mutft nooe^arily be subordina^ to the legislative power in Con- 
gross. It would appear to me to bo tho policy or true construction of this simple and 
genOr^ grant of execative power to the President, not to auflfer it to interfere with 
those specific powers of Congress which arc more safely deposited in tho legislative 
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* 93 seizes private** property of pacific persons for the sake of 
gain, and destroys private dwellings, or public edifices, 
devoted to civil purposes only; or makes war upon moi^ynenta 
of art and models of taste, he violates the modern usages of 
war, and is sure to mee^ with indignant resentment, and to be 
held up to the general scorn and detestation of the world, (a) 
Law of rc- Cruelty to prisoners, and barbarous destruction of 
taiiation. private property, will provoke the enemy to severe 

retaliation upon the innocent. Eetaiiation is said by Euther- 
forth (b) not to be a justifiable cause for putting innocent pris¬ 
oners or hostages to death; for no individual is chargeable, by 
the law of nations, vS^ith the guilt of a personal crime, merely 
because the community, of which he is a member, is guilty. 
He is only responsible as a member of the starte, in his property, 
for reparation in damages for the acts of others; and it is on 
this principle that, by the law of nations, private property may 
be taken and appropriated in war. Eetaliation, to be just, 
ouglit to be confined to the guilty individuals, who may have 
committed some enormous violation of public law. On this 
subject of retaliation, Professor^ Martens is not so strict, (c) 
While he admits that the life of an innocent man cannot be 


(lepartiuont, and that the powers thus assumed by the President do not belong to 
him, but to Congress. 

(a) Vattel, b. 3, c. 9, sec. 168. In the case of The Marquis <le Someruele.s, (Stew¬ 
art's Vice-Adm. Rep. 482,) the enlightened judge of the vice-admiralty ti>urt at Hali¬ 
fax i*estored to the Academy of Arts, in Philadelphia, a case of Italian paintings and 
prints, captured by a British vessel in theTvar of 1812, on their passage to the United 
States; and he did it " in.conformity to tiie law of nations, as practised by all civilized 
countries,” and because “ the arts and sciences are admitted to form an exception to 
the severe rights of warfare.” Works of art and taste, as in painting and sculpture, 
have,.by the modern law of nations, been held sacred in war, and not deemed lawful 
spoils of conquest. When Frederick II. of Prussia took possession of Di'esden, as 
conqueror, in 1756, he respected the-valuable pictilfe gallery, cabinets, and mugeums 
of that capita^ as not fulling within the rights of a conqueror. But Bonaparte, in 
1796, compelled the Italian states and princes, including the Pope, to surrender their 
choicest pictures and works •of art, to he transported to* Paris. The chef d'<mvres of 
art of the Dutch and Flemish schools, and in Prussia, were acquired by France in^he 
same violent way. This proceeding is severely condemned by distinguished histo¬ 
rians, as an a^use of the power of conquest, and a species of military contribution 

contrary to the usages of modern civilized wariorS'. Allison's History of Ruropc, 
TOl. iii. 42. Sir Walter Scott's Life of Napoleon, vol. iii. 68-68. 

{h) Inst. b. 2, c. 9. 

(<f) Summary of the Law of Nations, b. 8, c. I, aec. 3* note. 
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taken, unless in extraordinary cases, he declares that cases will 
sometimes occur, w^hen the established usages of war arc vio¬ 
lated, <^and there are no other means, except the influence of 
retaliation, bf restraining the enemy from further excesses. 

Vaitcl speaks of retaliation as sad fextremity, and it* is • * 94 
frequently threatened without being put in execution^ and 
probably, without'the intention* to do it, and in hopes that fear 
will operate to restrain the enemy. Instances of resolutions to 
retaliate on innocent prisoners of war, occurred in this country 
during the revolutionary war, as well as during the war of 
1812; but there was no instance in which retaliatidb, beyond 
the measure of severe confinement, took place in respect to 
prisoners of wan (a) 

Although a state of war puts all the subjecta of the one 
nation in a state of hostility with those of the other, yet, by the 
customary law of Europe, every individual is not allowed to 
fall upon the enemy. If subjects confine themselves to simple 
clefimcc, they are to bo considered as acting under the presumed 
order of the state, and are entitled to be treated by the adver¬ 
sary as lawful enemies; and "the captures which they make in 
such a case are 'allowed to be lawful prize. But they cannot 
engage in otFensivc hostilities, without the express permission 
of their sovereign ; and if they have not a regular commission, 
as evidence of that coiiscut, they run the hazard of being treated 
by the tmemy as lawless banditti, not entitled to tlie protection 
of tfie mitigated rales of modern warfare, (b) 

It w^s the received opinion in ancient Rome, in the times of 
Cato and Cicero, (c) that one who was not regularly enrolled 
as a soldier, could not lawfully kill an eneniy. But the law of 
Solon, by which individuals were permitted .to form associations 
for plunder, was afterw^ds introduced into the Roman 
law, and has been transmitted to us as * part of their **95 

(o) Jonmals of Congress under the Confederation, vol. 245; vol. vii. pp. 9 
• and 147; vol. viii. p. 10.- British Cartiers in Canada, of Oetoi)er 27th and December 
12th, 1813, and President’s Mosuage to Congress, December 7th, 1#13, and of Oc- 
.fe)ber 28th, 1814. . * 

(6) Bynk. Q. J. Pub. b. 1, c. 90. Vattel, b. 3, o. 15, sec. 226. Journals of Con¬ 
gress, vol. vii. 187. Martcnd, b. viu. c. 3, sec. 2. . 

* (c) De Off. b. 1, c. Jl. 
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system, (a) Inuring the lawless confusion of the feudal ages, 
the right of making reprisals was claimed an^ exercised .without 
a public commission- It was not until the fifteenth century 
^ that commissions were made necessary, and were 
to cruise*'^” issued to privaVe subjects in time of war, ,and that 
necessary, were forbidden to fit out vessels to cruise 

against enemies without license. There were ordinances in 
Germany, France, Spain, and England, to that effect. (6) It is 
noW the practice of maritime states to make use of the volun¬ 
tary aid of individuals against their enemies, as auxiliary to the 
public fofee; and Bynkershoek says, that tlie Dutch formerly 
employed no vessels of war l)ut such as were owned by private 
persons, and to whom the government allowed a proportion of 
the captured property, as well as indemnity from the public 
treasury. Vessels are now fitted out and equipped by private 
adventurers, at their own expense, to cruise against the com¬ 
merce of the enemy. They are duly commissioned, arid it is 
said not to be lawful to cruise without a regular commission, (c) 
Sir Matthew Hale held it to be depredation in a subject to 
attack the enemy’s vessels, except in his own defence, without a 
commission. (fJ) The subject has been repeatedly discussed in 
the Supreme Court of the United States, (e) and the doctrine 
of the law of natioiivS is considered to be, that private citijiens 
cannot acquire a title to hostile property, unless seized under a 
commission, but they may still l^iwfully seize hostile* property 
in their own defence. If they 'depredate uppn the enemy 
*96 without *a commission, they act upon their peiil, and 
* arg liable to be punished by their own sovereign ; but the 
enemy is not warranted to consider them as criminals, and, as 
respects the enemy they violate no rights by capture. 

Such hostilities, without a commission, are, however, contra- 

(a) Dig. 47, 22, 4. Bynk. Q. J. Pub. b. 1, c. 18. 

Code des Prizes, tom. i. p. 1, Martens on Privateers, p. 18. Robjnson’s Col¬ 
lectanea Maritima^ p. 21. 

. (c) Bynk, ub. sup. JSIartcns, b. 8, c. 3, sec. 2 . Judge Ctoko, in the case of Thb 

Curlew, Stewattt's Vice-Adm. U(v >. 326. * 

(</) Harg. Law T. 245, 246, 247. 

' (e) Brown v. United States, 8 Crapeb, 132-135, The Ncrcide, 9 Cranch, 449. 
The 1^08 Hermanos, 2 Wheaton, 76, and 10 Wheaton, 306. The Amiable Isabella, 
6 l?ftieaton, 1. 
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ry to usage, and exceedingly irregular and dangerous, and they 
would probably expose the party to the unchecked severity of 
ihe enemy; but they are not acts of piracy unless committed in 
time of peace. Vattcl, indeed, says, (a) that private ships of 
war, without a regular commission,* are not entitled to be 
treated like captures made in a formal war. The observation 
is rather lo«se, and the weight of authority undoubtedly is, that 
non-cQmmissioncd vessels of a belligerent nation may at all 
times capture hostile ships, without being,deemed, by the laW 
of nations, pirates. They 'arc lawful combatants, but fliey have 
no interest in the prizes they may take, and the property will 
remain subject to condemnation in favor of the government of 
the captor, as droits of the admiralty. It is said, however, that 
in the United States the property is not strictly and technically 
condemned upon that \mi\c\\)\e^h\xi jure reipublicce; and it is 
the settled law of tlie United States, that all paptures piade by 
non-commissioned captors are made for the government. (6) 

In order to encourage privateering, it is usual to Privateer- 
allpw the owners of private armed vessels to appropri- ‘“S* 
ate to themselves the property, or a large portion of the property 
they may capture; and to afl'ord them and the crews other 
facilities * and rewards for honorable and successful efforts. * 97 
This depends upon the municipal regulations of each 
particular power ; and, as a necessary precaution against abuse, 
the owncfs of privateers are required, by the ordinances of the 
commercial states, to give Sidequate security that they will 
conduct the cruise according to the laws and usages of war and 
the instructions of the government, and that they will regard 
the rights of neutrals, and bring their prizes in for adjudication. 

. These qfiecks are essential to the character and safety of mari- 
tiitie nations, (c) Privateering, under all the restrictions which 

(rt) B. 3, C. 15, sec. 226. 

(6) Com. Pig. tit. AdmirtUy, E. 3. 2 Wood. Lee. 432. The Georgiana, 1 Dod¬ 
sons Adm. Kcp. 397. The Brig Joseph, 1 Gall. Kep. 545. The Dos Hermanos, 
10 Wheaton, 306. The American Commissioners at the court of France, in 1778, 
(Benjamin Franklin, Arthur Leo, and John Adams,) in a letter to the^rench govern¬ 
ment, laid down accurately and^ith precision tl:c Taw in the text, as to capture of 
enemy's property without a commission. Diplomatic Correspondence, by J. Sparks, 
vol. i. 443. • 

(c) Bynk. Q. J. Pub. b. 1, c. 19. Journals of Congress, 1776, vol. ii. 102,114. Acts 
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have been adopted, is very liable to abuse. The object is not 
fame or chivalric warfare, but plunder and profit. The disci¬ 
pline of the crews is not apt to be^pf the highest order, and 
privateers are often guilty of enormous excesses, and become 
the scourge of neutral \3omrnerce. (a) They are s^inetimes 
manned and'officered by foreigners, having no |)ermahent con¬ 
nection with the country, or interest in its cause. 'This was a 
complaint made by the United States, in 1819, in Relation to 
irreguls^rities and aets of atrocity committed by private armed 
vessels sailing under the fla^ of Buenos Ayres, (ft) Under the 
best regulations, the business tends strongly to blunt the sense 
of private right, and to nourish a lawless and fierce spirit of 
rapacity. Efforts have been made, from time to time, to 
* 98 abolish * the practice. In the treaty of amity and com¬ 
merce betweci^ Prussia and the United States, in 1785, it 
was stipulated, that in case of war, neither party should grant 
commissions to any private armed vessels to attack the com- 
riierce of the other. But the spirit and policy of maritime 
warfare will not permit such generous provisions to prevail. 
That provision was not renewed with the renewal of the treaty. 
A similar attempt to put an end to the practice wifs made in 
the agreement between Sweden and Holland, in 1675, but the 
agreement was not performed. The French legislature, soon 
after the breaking out of the war with Austria, in 1792, passed 
a decree for the total suppression of privateering; but that was 
a transitory act, and it was sooii swept away in the tempest 
of the revolution. The efforts to stop the practice have been 
very feeble and fruitless, notwithstanding that enlightened and 
enlarged considerations of national policy have shown it to be for 
the general benefit of mankind, to surrender the licentious prac- • 


of Congress of June 26th, 1812, c. 107, nntl April 20th, 1818, c. 8^, sec. 10. President’s 
Instructions to private armed vessels,^2 Wheaton, App. p. 80. Danish Instructions of 
March 10th, 1810. Hall’s L. J. vol. iv. 263, and App* to 5 Wheaton, 91. Vattel, 
b. 3, c. 16, see. 229. Martens’s Summ. 289, 290, note. Ord. of Buenos Ayres, 

1817, in App. to 4 Wheaton, 28. Digest of the Code of British Instructions, App. 
to 6 Whcaton,^.129. 

(rt) Heports of tho United States Secretory of btate, March 2d, 1794, and June 
21st, 1797. 

(b) Mr. Adams'S Letter of dst Januafy, 1819, to Mr. De Forest, and his Official 
. Beport of 28th January, 1819. 
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tice, and to ob^ract, as little as possible, the freedona and secu¬ 
rity of commeilfel intercourse among the nations, (a) ^ 


fa) i Bmcrigon, dcs Ass. 129-1.32, 457, Mably's Droit Public, c. 12, sec. 1. Edin- 
burgh Ucvi^^w, vol. viU. pp. 13-15. North American Review, N. S. vol. ii. p. leG. 
Daring the war between the United States and Great Britain, the legislature of New 
York went so fiy as to pass an act to encourage privateering associations^ by authorizing 
any fivcormore persons, who slionld be desirous to form a company for the purpose 
of annofing the enemy, and their commerce, !>y means of private armed vessels, to 
sign and file a certificate, stating the name of the company and its stock, &c., and 
that they and their successors should thereupon be a body politic and corporate, with 
the ordinary corporate powers. Laws,N. Y. 38 Sess. c. 12, Oct. 2l8t, 1814. 


1 See the Despatches addressed to the Americ.an Secretary of State, in 1861, by the 
Chargt^s d’Atfnires of Denmark and of Sweden and Norway, (Ex. Doc. Ist Soss. 83d Cong, 
n. Doc. jNo. 10.3.) In the late Kussian war theso nations inaiiUiiined the strictest neutral¬ 
ity; nor, indeed, did nny of the European powers permit their subjects to ac 9 cpt letters of 
marque from the belligerent nations. 

At the Congress of Eurl.s, which put an end to the late Itus^iian war, in April, 1856, the 
plenipoieutiarie.- of Orcat Dritahi, Au^-tria, France, Russia, l’ru.ssia, Sardinia, and Turkey, 
adopted the following solemn declaration: 

1. Rrivatccring is and remains uboli.‘'hcd, 

2. The neutral ilag covens enemyV goods, with the exception of contraband of war. 

3. Neutral goods, with the exception of contraband of war, arc not liable to capture un¬ 
der enemy’s flag. 

4. Jllockados, in order to be binding, must be clfective; that is to say, maintained by a 
force sufficient really to jircvcnt access to tins coast of the enemy. 

Ami it was agrec<l, that the powers, wliich should adopt this declffhitiou, could not 
thereuflcr enter into any arrang<?rncnt in regiinl to the application of the right of neutrals 
in timefif war, which di(U|ot oomprUc all the four principles of the declaration. 

Tin* Erencfi "governmem comraunicaKid this declaration to the government of the 
TTnited States, in order obtain its assent thereto. Rut the United States refused to 
adopt the declaration, unlo^.s the first principle of the declaration should be amended by 
addling thereto these words: “ And that the private property of the subjects or citizens of 
a belligerent on tlic high spas,j;hall he exempted from seizure by public armed vessels of 
the other belligerent, except it be contraband.” The United States government consid¬ 
ered, tlint, if the first principle of the ileclaration were adopted without the proposed 
anicmhneut, the states which kept small naval forces would be at the mercy of those 
which Avonld adopt the policy aud^avo the means of keeping up largo navies. See De¬ 
spatch of Mr. Marcy Count do Siirtigos, of July 28th, 1866. 

The French Minister of Foreign Afliiirs, made a report to the Emperor of the French, 
that besides the states represented at the Congres^of Paris, the following governments had 
declared their iutonilon to adhere to the four principles of the declaration: Baden, Ba¬ 
varia, Belgium, Brazil, Duchy of Brunswick, Chili, the Argentine Confederation, the 
Germa:iic Confederation, Denmark, th« Two Sicilies, Ecuador, the Roman States, Greece, 
Gautomala, Hayti, Hamburg, Hanover, the Two Hesses, Eubcok, Mocklinburg-Strelitz, 
Mecklenburg-Schwerin, Na.ssau, Adenburg, Parma, Holland, Pern, Portugal, Saxony, 
Saxe-Aitenburg, Saxe-Goburg-Gothu, Saxe-Meiningen, Saxe-Weimar, Sweden, Switz4r- 
land, Tuscany, and Wartemborg^ See the Report in the London Times for July 17, 
1868. 
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been a question, whether the owners and offi¬ 
cers of private armed vessels were lialSe, in dam^iges, 
for illegal conduct beyond the amount of the security given. 
Bynkershoek (a) has discussed this point quite at large, and he 
concludes that the owner, master, and sureties, are jointly and 
severally liable, in solido^ for the damages incurred; and that the 
master and owners are liable to the whole extent of. the injury, 
though it may exceed the value of the privateer and her^,equip¬ 
ment, but that the sureties are responsible only to the amount of 
the sums for which lliey become bound. This rule is liable 
* 99 to the modifications of municijial regulations; * and though 
the French law of prize was fornierly the same as the 
rule hfcid down by Bynkershoek, yet the new commercial code 
of France {h) exempts the owners of private armed vessels in 
time of war, from -responsibility for trespasses at sea, beyond 
the amount of the security they may have given, unless they 
were accomplices in the tort. The English statute of 7 Geo. 11. 
c. 15y is to the same elfcct, in res})ect to embczzlenlcnts in the 
merchants’ service. It limits the responsibility to the amount 
of the vessel and freight, but it docs not apply to privateers in 
timp of war; and where there is no positive local law on the 
subject, (and there is none with us,) the general principle is, 
that the liaj)ility is commensurate with the injury. This was 
the rule, as declared by the Supreme Court of the United 
States, in Del CoIy, Arnold; (c) and thougl^liat case ha?since 
been shaken aaifco other points, (ri’) it has not boon disturbed as 
to the point before us. Wc may, therefore, consider it to be a 
settled rule of law and equity, that the measure of damages is 
the value of the proj)erty unlawfully injured or destroyed, and 
that each individual owner is responvsible for the entire damages, 
and not ratably pro tank), (e) 


(a) Q J. Pub. b. 1, 0 . 19, 

{b) Corlo de Commerce, art. 217. 

(c) 3 Dallas, 333. 

(d) 1 Wheaton, 259. 1 Paine's Bep. Ill, to tKe same point. 

■ je) The Kapisan, 5 Rob. Rep. 291. The Anna Maria, 2 Wheaton, 327. Bnt the 
wners of a privatoor are not lia'lile civilly beyond tlW security given by law, and the 
of a vessel, for pirattcal acts committed by the officers and crew of the privateer, 
are only liable, by tbo maritime law, for the conduct of the officers and crow, 
while in tfu execution of ilte business of the cruise. Dias v. Privateer Revenge, 3 Wash. 
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Vattel admits, (a) that an individual may, with a safe con¬ 
science, serve his country by fitting oat privateers ; but he holds 
it to be inexcusable andb base to take a commission from a 
foreign prince, to prey upon the subjects of a state in amity 
with hifi^ native country. The lawS of the United 
* States have^ade ample provision on this subject, and *100 
they may bh considered as in affirmance of the law of 
nations, an^ as prescribing specific punishment for acts which 
were before unlawful. (6) An Acl of Congress prohibits citizens 
to accept, within the jurisdiction of the United Stales, a com^ 
mission, or for any person not transiently within the United 
States, to consent to be retained or enlisled, to serve a foreign 
state in war, against a government in arnily with us. It like¬ 
wise prohibits American cilizens from being concfTiied, with¬ 
out the limits of the Unit(*cl Siat(;s, in fitling out, or otherwise 
assisting, any private vessel of war, to cruise against the sub¬ 
jects of friendly powers, (r) Similar prohibitions arc contained 
in the laws of other countries ; (d) and the French ordinance of 
the marine of 1681, treated sucli acts as •piratical. The better 
opinion is, that a cruis(T, furuislu^d with commissions from two 
difl'erent powers, is liable to be treated as a pirate ; for, though 
the two powers may be allies, y«i one of ilTcm may be in amity 
with a state with whom the other is at war, (e) In the various 
treaties between tlic powers of Uuro}7t in the last two centu¬ 
ries, and in the several treaties between the United States and 
France, Holland, Sweden, Prussia, flreat Britain, Spain, Co¬ 
lombia, Chili, &c., it is declariid, that no subject or citizen of 


Cir. Rep. 262. The New York seheme (see sup. p. 9S, n. a,) of makkig privateering 
coinjiaiiics aetiial corporations or bodies politic^ would seem to exempt the members 
from the personal f^sponsibility ordinarily incident to the owners of privateers. 

(n) B.3, c. 15, sec. 229. ^ 

(fc) Talbot w. Jnnson, 3 Dallas, 133. Brig Alerta v. Bins Moran, 9 Cranch, 359. 
(c) Act of Congress of 20th April, 1818, o. 83. 

{d) See the Austrian OriTinanee of Neutrality of August 7,1803, art. 2, 3. By 
the law of Plymouth Colony, in 1682, it was declared to be felony to commit hostili¬ 
ties on the high seas, under the flag of any foreign power, upon the subjects of 
another foreign* power in amity with England. Basie's Historical ]\(emoir, vol. ii. 
part 4} 35. The same acts were declared to be felony by a law of the Colony of New 
York, in 1699. Smith’s edition of the Laws of the Colony, toL i. 25. 

' (e) Valin’s Comm. tom. ii. 235, 236, Bynkershoek, b. I, c. 17, and note by Dupon- 
ceau to his'translation, p. 129. Sir L. Jenkins’s Works, 7U. Sco post^ pp. 188,191. 
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either nation shall accept a commission or letter of marque, 
to assist an enemy in hostilities against the other, under pain 
of being treated as a pirate. 

Prizes. right to all ca[)tures vests primarily in the sov¬ 

ereign, and noSndividual can have anyinte^'est in a 
prize, whether made by a public or private^rmed vessel, 
* 101 but what he receives * under the grant of the ftate. This 
is a general principle of public jurisprudence, belh jiarta 
cedunt reipubHcre^ and the distribution of the proceeds of prizes 
depends upon the regulations of each state; and unless the 
local laws have otherwise provided, the prizes vest in the sover¬ 
eign, (n)' But the general practice, under the laws and ordi¬ 
nances of the belligerent governments is, to distribute the pro¬ 
ceeds of captured property, when duly passed upon, and con¬ 
demned as prize, (and whether captured by public or private 
commissioned vessels,) among the captors, as a reward for 
bravery, and a stimulus to exertion, (i) 

When a prize is taken at sea, it must be brought, with due 
care, into some convenient port, for adjudication by a cotnpe- 
4ent court; though, strictly speaking, as between the belligerent 
parties, the title passes, and is vested when the capture is com¬ 
plete, and that was ’formerly lield to be complete, and perfect 
when the battle was over, and the spes recuperandi was gone. 
Voct, in his*Commentaries upon the Pandects, (c) and the au¬ 
thors he refers to, maintain with ^eat strength, as Lord Mans¬ 
field observes ift Goss v. Wit/ierSj (d) that occupation, of itself, 
transferred the title to the captor, per solam occvjyationem dominU 
um preeda^ hostibus acqiiirL The question never arises but be¬ 
tween the original owner and a neutral purchasing from the 
captor, and between the original owner and a recaptor. If a 
captured ship escapes from the capto:, or is let^en, or if the 
owner ransoms her, his property is thereby revested. But if 


(rt) Grotius, b. 3, c. 6. Vattcl, b. 3, c. 9, sec. 164. The Elsobe, 5 Rob. Rep. 173, 
Homo i). Baxl Camden, 2 U. Blacks. Rep. 533,. At common law, the goods taken 
from an enom^ belong to the Raptor. Finch’s Law, 28,178. 12 Mod. Rep. 135, 
1 Wils. Rep. 213. See p. 357. ' ^ ‘ * 

(6) Lord Loughborough, 1 H. Blacks. Rep. 189-191. Wheaton*8 R. vol. li. App. 
p. 7, note c, and p. 71. 

(c) Tom. ii. p. 1155. 


((/) 2 Burr. Rep. 688. 
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neither of these events happen, the question as to the change of 
title is open to dispute, and many arbitrary lines have been 
drawn, partly from, policy, to prevent too easy disposi¬ 
tions of the property to neutrals, * and partly from equity, 102 
to extend theyw5 posllimiaii in favor of#the owner. Gro- 
tius, (a)Vnd many other writers, and some marine ordinances, 
as those ofij^Louis XIV. and of Congress during the American 
war, (b) made twenty-four hours’ quiet possession by the enemy 
the test of title by gapture, Bynkershoek (c*) says that such a 
rule is repugnant to the laws and customs of Holland; and he 
insists, that a firm possession, at any t ime, vests jjic property'in 
the captor, and that ships and goods brought infra prccsidia^ do 
most clearly change the property. But by the modern usage o# 
nations, neither the twenty-four hours’ jiosst^ssion, nor the bring¬ 
ing the prize infra prersidid^ is sulfiei(ait to change the property 
in the case of a qiariiimo capture. A judicial inquiry must pass 
upon the case, and tlie present enligljt(Mied practice of commer¬ 
cial nations has subjected all such captures to the scrutiny of 
judicial tril)unals, as the only sure way to furnish due proof that 
the seizure was lawful. The •})roperty is not changed in favo^ 
of a neutral vendee or recaptor, so as to bar the original owner, 
until’a regular sent(aice of coad<‘mnatiou has been pronounced 
by some’court of competent jurisdiction, belonging to the sov¬ 
ereign of the caf)tor ; ^ and the purchaser must be able to show 
documentary evidence of that fact, to support his title. Until 
the capture becomes invested with the cliarac^er of prize by a 
sentence of condemnation, the right of property is in abeyance, 
or in a state of legal sequestration. It cannot be alienated or 
disposed of, but the possc^ssion of it by the government of the 

(a) B. 3, c. 6. 

(&) Valin, lib. 3, tit. y, art. 8.^ Journals of tlio Confederation Congress, March 27th, 
1781, vol. vii. p. 59. 

(c) Q. J. Pub. b. I, c. 4 and S. Martens's Summary, b. 8, c. 3, sec. 11, S. P. 

1 By the Brst section of the tl^rd article of the constitution, a court can be erected only 
by Act of Congress. Therefore, a chaplain of the navy, commissioned by the President 
to exercf^ admiralty jurisdiction, was not invested with competent jucj^oial authority to 
determine a question of prize. *^cker v. Montgomery, 13 How. U. S. 498. 

Where a captor has exercised prudence and good faith, he will not be held guilty of 
misconduct in omitting to send homo his prize for* adjudication. Jecker v. Montgomery, 
18 How, U. S. 110. Fay r. Montgomery, 1 Curtis, C. C. 266. 

10 * 
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captor, is a trust for the benefit of those who may be ultimafely 
entitled. This salutary rule, and one so necessary to check 
irregular conduct and individual outrage, has been long 
* 103 established in the English admiralty, (a) * and it is now 
* everywhere recog<aized as the law and practice of na¬ 
tions. (6) * 

The condemnation must be pronounced by a pifee court of 
the government of the captor, sitting either in the epuntry of 
the captor or of his ally. The prize court of an ally cannot 
condemn, Priae or no prize, is a question belonging exclu¬ 
sively to the courts of the country of the captor. The reason of 
this rule is said to be, (c) that the sovereign of the captors has 
ft right to inspect their behavior, for he is answerable to other 
states for the acts of the captor. The prized court of the captor 
may sit in the territory of the ally, but it is not lawful for such 
a court to act in a neutral territory, Neiitrj^l ports are noj: 
intended to be auxiliary to the operations of the power at war ; 
and the law of nations has clearly ordained, that a prize court 
of a belligerent captor cannot exercise jurisdiction in a neutral 
^ountry. This prohibition rests not merely on the unfitness and 
danger of making neutral ports the theatre of hostile proceed¬ 
ings, but it stands on the ground of the usage of nations. (^/) 

It was for some time supposed that a prize court, though sit¬ 
ting in the country of its own sovereign, or of his ally, had no 
jurisdiction over prizes lying in a neutral port, because the court 
wanted that possession Which wa&*dceinGd essential to the ex- 


(а) Garth. 423. 10 Mod. Rep. 79. 12 Mod. llep. 143. 2 Burr. Rep. 694. 3 
Rob. Rep. 97, m noiis. 1 Rob. Rt‘p. 139. 

(б) The Fiad Oyen, 1 Rob. Rej). 135. The Ilenrick and Maria, 4 Rob, Rep, 46, 
V<j.ttel, b. 3, c. 15, sec. 216. Ilcineccii Opera, edit. Geneva, 1744, tom, ii. 310, 360. 6 
Rob. Rep. 294. Doug. Rep. 591. 8 Crauch, 226. 4 Wheaton, 298. 6 Taunt, Rop. 25. 
2 Dallas, 1, 2, 4. Every court has the right to iuefuire into the competency of the 
jurisdiction of a foreign court to condemn captured property, and if it has none, the 
sentence is null. The consul of a belligerent in a neutral country has no power to 
condemn prizes. See cases, Abbot on Shi])ping, 5ih S\.raer. edit., Boston, 1846, 
pp. 30-32. But a prize carried into tlie country of an ally may be condemned there, 
and even by a consul belonging to the country of the captors. Id. p. 33. 

(c) Rutherforth’s Institutes, b. 2, c. 9, ‘ . 

(d) Glass u.lJhe Sloop Bctaey, 5 Dallas, 6. The Flthl Oyen, 1 Rob, Rep. 1S5, Have¬ 
lock V. Rockwood, 8 Term Rep. 268. Oddy v. Bovill, 2 East’s Rep. 475. Answer to 
the Prussian Memorial, 1753. LTnvincible, 1 Wheaton, 238. The Estrella, 4 
WheatpB, 298. The Comet, 5 Rob. 285. The Victoria, Edw. Ad. R. 97. 
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er^se of a jurisdiction in a procee^ng in rem. The principle 
was admitted to be correct by Sir William Scott, in the 
oase!of TAe Henrick and Maria^ (a) and he acted * upon * 104 
it in a prior case, (b) But he considered that the English 
admiralty had gone too far, in supporting condemnations in 
Englancf, of prizes abroad in a neutral port, to permit him to 
recall the wicious practice of the court to the acknowledged- 
prin^ipl^ and the English rule is now definitively settled, 
agreeably to the old usage and ^he practice’of other nations. 
The Supreme Court of the United States has followed the 
English rule, and it has held valid the condemnations, by a 
belligerent court, of prizes carried into a neutral port, and je- 
maining there. This was deemed the mos*t convenient practice 
for neutrals, as well as for the parlies at war; and thougti the 
prize was in fact within a neutral jurisdiction, it was still to be 
deemed under the control, or sub potestate^ of the captor, (c) 
Sometimes circumstances will not permit property 
captured at sea to be sent into port; and the captor, in 
such cases, may either destroy it, or jjcrrnit the original owner 
to ransom it It was formerly the general custom^ to redeetu 
property from the hands of the enemy by ransom ; and the con¬ 
tract is undoubtedly valid, when municipal regulations do not 
intervene. It is now but little known in the commercial law 
of England, for several statutes in the reign of Geo. III. abso¬ 
lutely prohibited to Brilish subjects the privilege of ransom of 
property captured at sea, unlfess in a case of extreme necessity, 
to be judged of by the court of admiralty, (d) A ransom *bill, 
when not locally prohibited, is a war contract, protected by good 
faith and the law of natio/is; and notwithstanding that the 
contract is considered in England as tending to relax the en- 


Kuusum. 


(а) 4 Bob. Rep. 43. 

(б) Note to the case of The Hcrstelder, 1 Rob. Adm. Rep. 100, Philadelphia edit. 
1810. " • 

(c) 6 Rob. Rep. 138. Note to the case of The Schooner Sophie. Smart v, WolflF, 
3 Term Rep. 283. Bynk. by Dupopceau, p. 38, note. Hudson v. Guestier, 4 Cranch, 
293. Williams v. Annroyd, 7 Cranch, 423. In the treaty between tfce United States 
and the Republic of Colombia, in 1825, art. 21, and of Chili, in 1832, art. 21, it was 
agreed, that the established courts for prize causes in the country to which the prize 
may be conducted, should alone take cognizance of them. 

(rfl CMtty on Com. I^aw, 428. 
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* 105 ergy of war, and * deprive cruisers ^ the chaftce of tecap- 
ture, it is, in many views, highly reasonable and humane. 
Other maritime nations regard ransoms as binding, and \o be 
classed among the few legitimate commcrcia bellu They have 
never been prohibited in tliis country; and the Act of Congress 
of August 2t], 1813, interdicting the use of British licenses or 
passes, did not apply to the contract of ransom. (^^) • 

The effect of a ransom is equivalent to a safe-conducj^graj|ted 
by the authority of the state it) wliich the captor belongs, and it 

binds the commanders of other cruisers to respect the safe-con- 

* 

duct thus given; and under the implied ^obligation of the treaty 
of^ alliance, it binds equally the cruisers of the allies of the 
captor’s country, (b) * From the very nature of the connection 
between allies, their compacts with the common enemy must 
bind each other, when they tend to accomplish ^he objects of 
the alliance. If they did not, tin; ally would reap all the fruits 
of the compact, without being subject to the terms and condi¬ 
tions of it; and the enemy with whom the agreement was made 
would be exposed, in regard to the ally, to all the disadvantages 
of it, withmit participating in the stipulated benefits. Such an 
inequality of obligation is contrary to every principle of reason 
and justice, (c) 

The safe-conduct implied in a ransom bill, requires that the 
vessel should be found within the course prescribed, and within 
the time limited by the contract, unless forced out of her course 
by stress of*weathcr, or unavoidable necessity. (tZ) If the vessel 
ransomed perishes by a peril of the sea, before arrival in port, 
the ransom is, nevertheless, duo, for the captor has not 
*106 insured the prize against the perils *of the sea, but only 
against recapture by cruisers of his own nation, or of the 
^allies of his country. If there should^.be a stipulation in the 
ransom contract, that the ransom should not be due if the 
vessel was lost by sea perils, the provision ought to be limited 

(a) Azuni on Maritimo LaWjC. 4, art. 6. 1 Emerigon, c. 12, sec. 21. 2 Valin, 

art. 66, p. 149. Le Guidon, c. 6,,art. 2. Grotius, b. 3, c. 19. Goodrich, v. Gtordon, 
15«John8. Hep. ^6. 

(t) Miller V. The Resolution, 2 Dallas, 15. 

(c) Miller u. The Resolution, 2 Dallas, 16.* Pothier, Traitd du Droit de Propri^td, 
No. 134. . 

(<i) Pothier, Traite du Droit de Propridtfe, Nos. 134, 135. 
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to total losses by shipwreck, and not to mere stranding, which 
might lead to frauds, in order to save the cargo at the expense 
of the ship, {a) 

If the vessel should be recaptured, out of the route prescribed 
bv the contract for her return, or afte/the time Allowed for her 
return, and be adjudged lawful prize, it has been made a ques¬ 
tion whether the debtors of the ransom arc discharged from 
their ijontract. Valin (&) says, that, according to the constant 
practice, the debtors are discharged in such case, and the price 
of the ransom is deducted from the proceeds Of the prize, and 
given to the first captor, and the residue goes to the second 
taker. So, if the captor himself should afterwards be taken by 
an enemy’s cruiser, together with his 'ransom bill, the ransom 
becomes part of the lawful conquest of the enemy, and the 
debtors of the ransom are, consequently, discharged'from tfie 
contract under the ransom bill, (e) 

In the case of Rivard v. BvJlenham^ (d) an English vessel was 
captured by a French private(*r, in the war of 1756, and ran¬ 
somed, and a hostage given as a security for the payment of the 
ransom bill. The hostage died while in possession of*tho French, 
and it was made a question in the K. B., in a suit brought upon 
the ransom bill after the peace, whether the death of the hostage 
discharged the contract, and whether the alien cotild sue on the 
ransom bill in the English courts. It was shown, that such a 
contract*was valid among the other nations of Europe, and that 
the owner of the bill was ehtitled to sue upon it, and *hat it 
was not dischargc'd by the death of the hostage, who was 
taken as a mere collateral * security, and the plaintiff was, * 107 
accordingly, allowed to recover. But it has been since 
decided, and it is now understood to be the law, that, during 
war, and while the cha4iacter of alien enemy continues, no suit, 
will lie in the British courts by the enemy, in proper person, on a 
ransom bill, notwithstanding it is a contract arising belli, {e) • 
The remedy to enforce payment of the ransom bill, for thC' ben- 

(o) PoJtier, Traile <le Propriete, No. 138, 

(6) Ord. des Prises, art. rt. 

(c) Pothier, Ibid. Nos. t39, 140. 

(d) 3 Burr. Rep. 1734. 

(e) Antbon v. Fisher, Doug. Rep. 649, note. The Hoop, 1 Rob. Rep, 196. 
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efit of the enemy captor, is by an action by the imprisoned 
hostage, in the courts of his own country, for the' recovery of 
his freedom. This severe technical objection would seem to be 
peculiar to the British courts, for it was shown, in the case of 
Ricord v. Beltenhavi, to Be the practice in France and ^Holland 
to sustain such actions by the owner of the ransom contract. 
Lord Mansfield considered *lhc contract as worthy to be sus¬ 
tained ])y sound rnoraliiy and good policy, and as governed by 
the Jaw of nations and the eternal rules of justice, (a) The prac¬ 
tice in France, (i) when a French vessel has been ransomed, and 
a hostage given to the onetuy, is for the officers of the admiralty 
to seize the vessel and her cargo, on her return to port, in order 
to compel the owners to pay the ransom debt, and relieve the 
hostage: and this is a course dictated by a prompt and liberal 
sdhse of justice. 

The recapture of the ransom bill, according to Valin, (c) puts 
an end to the claim of the captor. He may be deprived of the 
entire benefit of his prize, as well as of the ransom bill, cither 
by recapture or rescue, and the (Questions arising on them lead 
to the consideration of postliminy and salvage. Ui)on recap¬ 
ture from pirates, the property is to be restored to the owner, on 
the allowance of a reasonable compensation to the re- 
*108 taker, in the nature of salvage ; fur it *is a principle of 
the law of nations, that a capture by pirates doee not, 
Wee a capture by an enemy in solemn war, change the title, or 
devest* the original owner of his jfight to the property, and it 
does not require the doctrine of postliminy to restore it. (d) In 
France, property may be reclaimed by the owner within a year 
and a day;(e) but in some other countries (and Grotius men¬ 
tions Spain and' Venice) the rule formerly was, that the whole 
^ property recaptured from pirates went ,*o the retaker, and this 
rule was founded on the consideration of the desperate nature 
of the recovery. 

(rt) Cornu v. Blncklmme, Doug, Rep. 64l. 

* (6) Potfiior, Traite do Pi^priete, No. 144. ' 

(o) Torn.!!., Uv. 8, tit. D, art. 19. 

(rf) Grotius, b. 3, c. 9, sec. 16, 17. Bynk. Q. J. Pub, b, X, c. 15 and 17, 

(e) Valiums Comm. tom. ii. 261. 
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The jus postliminii was a fiction of the -Roman law, j,„ 
by which persons or^ ^hings taken* by the enemy were 
restored to their former state upon coming again under the 
power of the nation to which they formerly belonged. Postli¬ 
minium jjingit eum qui captus cst, in civitate semper fuisse. (a) It 
is a rigftt recognized by the law of nations, and contributes 
es8ential]y*to mitigate thf calamities of war. When, therefore, 
property taken by the enemy, is either recaptured or rescued 
from him, by the fellow-subjects or allies of the original owner,* 
it doesriiot become the property of the reoaptor or rescuer, as if 
it had been a new prize, but it is restored to the original owner, 
by right of postliminy, upon certain terms. Movables arc not 
entitled, by the strict rules of tlie law.of nations, to the full 
benefit of* postliminy, unless retaken from the enemy promptly 
after the capture, for then flic original owner neither finds a. 
difficulty in recognizing his cli’ects, nor is presumed to have re¬ 
linquished them, Jleal'prSpcafy is easily idtnitified, and, there¬ 
fore, more completely within tlie right of postliminy; and the 
reason for a striett'r Jiinitatioii of it iu respect to personal prop¬ 
erty* arises from its transitory nature, and the difficulty of iden¬ 
tifying it, and the consequent presumption that the orig- 
inal^jwner had abandoned the hope of recovery, (h) * This * 109 
right does not take (‘fleet in neutral countries, because the 
neutral nation is bound to consider the war on each side as 
equally j,ust, so far as relates to its effects, and to look upoh 
every acquisition made by cither party, as a lawful acquisition; 
with the exception of cases where the capture itself is an in¬ 
fringement of the jurisdiction or rights of the neutral power, (c) 
If one party was allowed, in a neutral territory, to*enjoy the 
right of claiming goods taken by the other, it would be a de¬ 
parture from the duty^if neutrality. The right of postliminy 
takes place, therefore, only within the territories of the nation 
of the captors, of of its ally ; (d) and if a prize be brought into 
a neutral port by the captors, it does not return to the former 

_ 4 

(a) Inst. 1,12, 5, 

(fc) Vatt^l, b. 3, c. 14, sec. 20® 

(c) M’Donough v. Danncry, 3 Dallas, I8S, 198. The Josefa Segunda, '5 Wheaton, 
338, 35S. See also, post^ p.'121. 

(ci) Vattel, b. 3, c. 14, see. 207, 208. 
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owner by the law of. postliminy, because neutrals are bound to 
take notice of the military *riglit which^possession gives, and 
which is the only evidence of right acquired by military force, 
as contradistinguished from civil rights and titles. They are 
bound to take the fact fijr the law. Strictly speaking, there is 
no such thing as a marine tort between belligerents. * All cap¬ 
tures arc to be deemed lawml, and tliey have never been held 
within the cognizance of the prize tribunals of neutral nations, (a) 
’With respect to persons, the right of postliminy takes place even 
in a neutral country; so that if a captor brings his prisoners into 
a neutral port, he rnay, perhaps, confine them on hoard his ship, 
as being, by fiction of law, part of the territory of his sovereign, 
but he has no control- over them on shore, (b') 

*110 *ln respect to real property, the acquisition by the con- 
queror is not fully coiisummated until confirmed by the 
treaty of peace, or by the entire submission or destruction of 
the state to which it belonged, (c) * If it be recovered by the 
original sovereign, it returns to the former proprietor, notwith¬ 
standing it may, iif the mean time, have .been transferred by 
purchase. The purchaser is understood to have taken the prop¬ 
erty at the hazard of a recovery or reconquest before the end of 
the war. But if the real property, as a town or portion of the 
territory, for instance, be ceded to the conqueror by the treaty 
of peace, the right of postliminy is gone forever, and a previous 
Venation by the conqueror would be valid, (d) 

In a land war, movable property, after it has been in com¬ 
plete possession of the enemy for twenty-four hours, (and which 
goes by the name of booty, and not prize,) becomes absolutely 
bia, without any right of postliminy in favor of the original 
owner; and much more ought tliis species of property to he 
protected from the operation of the rul^ of postliminy, when it 

(а) L’Aniistad de Rues, 5 Wheaton, 390. 

(б) Vattcl, b. 3, c. 7, see. I3a. Bynic. by Duponceau, pp. 116,117, notes. Austrian 
Ord. of Neutrality, August 7th, Jft03, art. 19. By one of the provisions of a commer¬ 
cial treaty between (^artluige and Rome, in tlie'earliest period of the Roman republic, 
soon after the ejjnulsion of Tanpi^in, it was stipulatcd^that if either party should bring 
iato tlio portK of the other, prisoners*taken from an ally, the prisoners might be ro- 
claimed and set free. Polybius, b. 3, c. 3. 

* (c) Puff. Droit de la NiUur! par Barbeyrac, liv. 8, c. 6, sec. 20. 

(</) Vattel, b. 3, c. 14, sec. 212. Martens, b. 8, c. 3, sec. It, 12. 


OF THE LAW OF NATIONS. 


121 


LE». V.] 

id ^ 

has not only passed into the complete possession of the enemy, 
but been bond jide transferred to a neutral. By the ancient and 
Sitrict doctrine of the law of nations, captures at sea fell under 
the same rule as other movable property taken on land; and 
goods so taken were not recoverable by the original owner from 
the fescu^r or retaker. But the m^jinicipal regulations of most 
states hav^ softened the rigor of the law of nations on this 
point,»by an equitable extension of the right of postliminy, as 
against a recaption by their own subjects. The ordinances of 
several of the continental powers confined the right of 
restoration, on recaption, to cases where the property * had * 111 
not been in possession of the enemy above twenty-four 
hours. This was the rule of the French ordinance of 1681; (a) 
but now the right is everywhere unchirstood to continue until 
sentence of comlemnaiiun, and no longer. 

It is also a rule on this subject, that if a treaty of peace 
makes no particular provisions relative to captured property, it 
remains in the same condition in which the treaty finds it, and 
it is tacilly conceded to the j)Ossessor, The right of postliminy 
no longer exists, after the conclusion of the peace. It is a right 
which belongs exclusively to n state of war, (ft) and therefore, a 
transfer to a neutral, before the peace, even without a judicial 
sentence of condemnation, is valid, if there has been no recov¬ 
ery or recaptiyu before the peace. Tlie intervention of peace 
cures all. defects of title, and vests a lawful possession in the 
neutral, equally as the title* of the enemy captor himself is 
quitted by the intervention of peace, (c) The title, in the hands 
of such a neutral, could not be defeated in favor of the original 
owner, even by his subsequently becoming an enemy. It would 
only be liable, with his other property, to be seized as prize*of 
war. {d) 

Every power is obliged to conform* to these rules of the law 
of nations relative^to^postliiniriy, where the interests of neutrals 
are concerned. But in cases arising between its own subjects, 
or between them and those of her allies, the principle may un- 

(а) Liv. 3, tit. 9. Dos Prises, art. 8. 

(б) Vattel, b. 3, c. 14, sec. 216. 

(c) Schooner Sophie, 6 Kob. 138. 

(J) The Purissima Conception, 6 Rob. Rep. 45. 

11 
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dergo such inodifications as policy dictates. Thus, by several 
English statutes, the maritime right of postliminy, as among 
English subjects, subsists to the end of the war; and, therefore, 
ships or goods captured at sea by an enemy, and retaken at any 
period during the war, and whether before or after sentence of 
condemnation, are to be restored to the original projfrietdr, on 
securing to the rccaptors certain rates of salvage, as a 
*112 compiMisatiou or reward *for the service they have per¬ 
formed, (a) The maritime law of England gives-the 
benefit of this liberal rule of restitution, with respect to the 
recaptured property of her own subjects, to her allies, unless it 
appears that they act on a less liberal principle, and then it 
treats them according to their own measure of justice. (6) Great 
Britain seems to have up fixed rule as to the quantum of sal¬ 
vage on a foreign vessel in cases of recapture, and the rate of 
salvage in other nations of Europe is diircrent, as allowed by 
different nations, [c) The allotment of salvage, on recapture or 
rescue, is a question not of municipal law merely, except as to 
the particular rates of it. It is a question of the jns gentium^ 
when the subjects of allies or neutral states claim the benefit of 
the recaption. The restitution is a matter not of strict right, 
after the property has been vested in the enemy, but one of 
favor and relaxation ; and the. belligerent recaptor has a right to 
annex a reasonable .condition to his liberality, (d) ^ Neutral prop¬ 
erty, retaken from the enemy, is usually restored, wit^hout the 
payment of any salvage, unless from the nature of the case, or 
the usages of the enemy, there is a jirobability that the property 
would have been coiidcaiued, if carried into the enemy’;^ ports, 
and in that case a reasonable salvage ought to be allowed, for a 
bAiefit has been conferred, (c) ’ 

(а) 1 Chilly on Commercial La#, 435. 

(б) The Santa Cruz, 1 Kob. Kej). 49. 

(c) Wheaton on Captures, 245, 246, 297. Opinioih oi the Attonieys-General, 
Vol. i. 435. 

(rf) The Two Friends, 1 Rob. Kep. 271. Marshall on Ins. 474. Doug. Rep. 648. 

(c) The War Onskan, 2 Kob. Rep. 299. The' Carlotta, 5 Rob. Rep. 64. 


1 Though private property may be taken by a military commander for public use, or to 
prevent its falling into the hands ^ the enemy, yet the danger must be imminent, and the 
necessity admitting of no delay. Mitchell v. Harmony, 1 Blatchford*i R. 649, S. C. 13 

How. U. S. 116. 
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The United States, by the Act of Congas of 3d March, 1800, 
directed restoration of captured property, at sea, to the foreign 
aftd friendly owner, on the payment of reasonable salvage; but 
the Act was not to apply when the property had been con¬ 
demned as prize by a competent court, before recapture; nor 
when th^fireign government would not restore the goods or 
vessels of \he citizens of the United States, under the 
like citcumstances. The statute continued *the jus post- *113 
liminiU until the property was devested by a sentence of 
condemnation, and no longer ; and this was the rule adopted dn 
the English courts, before the extension of the right of post¬ 
liminy, by statutes, in the reigns of Geo, TT. and Geo. III. (a) 


(a) Lord Mansfield, 2 Burr. Rep. 003, 1200. IMciif, I Edw. Adin. Kcp. 180. 
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•LECTURE VL 

OF TUE GENERAL RIGHTS ANH DUTIES OF NEUTRAL NATIONS. 

.The rights and duties which belong to a state of neutrality, 
form a very interesting title in the code of international^law. 
They ought to be objects of particular study in this country, 
inasmuch as it is our true policy to cherish a spirit of peace, 
and to keep ourselves free from those political connections 
which would tend to draw us into the vortex of European con¬ 
tests. A nation that maintains a firm and scrupulously impar¬ 
tial neutrality, and commands the respect of all other nations 
by its prudence, justice, and good faith, has the best clmnce to 
preserve unimpaired the blessings of its commerce, the freedom 
of its institutions, and the pros])erity of its resources. Bellig¬ 
erent nations are interested in the^support of the just rights of 
neutrals, for the intercourse which is kept up by means of their 
commerce, contributes greatly to mitigate the evils of war. 
The public law of Europe has established the principle, that, in 
tinie of war, countries not parti(is to* the war, nor interposing in 
it, shall not be materially affected by its action; but they shall 
be permitted to carry on their accustomed trade, under the few 
necessary restrictions which wc shall hereafter consider. 

Neutrals. belongs not to a common friend to judge between 
muHt be im- ^ . 

partial. * the belligerent parties, or to determine the question of 

right between them, (a) The neutral is not to favor one of 

*116 them •to the detriment of the other; and it is an essen- 

* 

tial character of neutrality, to furijish no aids to one 
party, which the neutral is not equally ready to furnish to the 
other. (&}. A nation which would be admitted to the privileges 


(a) Bynk. b. I, c. 9. Burlamaqui, vol. ii. part 4, c. 5, see, 16, IT. 

(&) Mr. Manning, after referring to the practice of former times on tho subject of 
forei^a levies iii ncuttal countries, ami critically examining tho reasoning of Vattel, 
justly concludes that foreign levies may not be allowed to one belligerent, while 
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of neutrality, must perform the duties it enjoins. Even a loan 
of money to one of the belligerent partiestis considered to be a 
violation of neutrality, (a) A fraudulent neutrality is no neu¬ 
trality, But the neutral duty does not extend so far as to pro¬ 
hibit the fulfilment of antecedent engagements, which may be . 
kept consistently with an exact neutrality, unless they go so far 
as to require the neutral nation to become an associate in the 
war. (4) If a nation be under a previous stipulation made in ‘ 
time of peace, to furnish a given number of ships or troops to 
one of the parties at war, the contract may be complied with, 
and the state of peace preserved, except so far as the auxiliary 
forces are concerned. The cantons of Switzerland have been 
accustomed to furnish such assistance to the other European 
powers. In 1788, Denmark furnished ships and troops to 
Russia, in her war with S\\reden, in consequence of a previous 
treaty prescribing the amount; and (liLs was declared by Den- 
mafk to be an act consistent with a spirit of amity and com- . 
mercial intercourse with Sweden. It was answered by the latter 
in her counter declaration, that though she could not reconcile 
ihe practice with the law of nations, yet she embraced the . 
Danish declaration, and confined her hostility, so far* as Den¬ 
mark was concerned, to the Danish auxiliaries furnished to 
Russia, (r) But, if a neutral power be under contract to fur¬ 
nish succors to one party, lie is said not to be bound if his 
ally was .the aggressor; and in this solitary instance the 
* neutral may examine into fhe merits of the war, so far *117 
as to see whether the^casws fwderis exists, (d) An inquiry 
of this kind, instituted by the party to the contract, for the fyarposc 


refused to -his untaj^onist consistently with the duties of neutrality, unless such an ex¬ 
clusive privilege was granted treaty antecedent to the war. Manning’s Commen¬ 
taries, p. 180. , 

. (a) Mr. Pickering’s Letter to Messrs. Pinckney, Marshall, and Gerry, 2d of March, 
1798. In Dewutz v. Hendri^-ks, 9 Moore’s C. B. Hep. 586, it was held to be contrary 
to the law of nations, for persons residing in England^to enter into engagements to 
raise mpney, by way of loan/for the purpose of supporting subjects of a foreign state 
in arms against a government in friendship with England, and no right of action 
attached upon any such contract 

(6) Vattel, b. 3, c. 6, sec. 99,100, 101. Ib. c. 7, sec. 104,105. Martens’s Sum¬ 
mary, b. 8, c. 6, sec. 9. Mr. Jefferson’s Letter to Mr. Pinckney, September 7th, 1793. 

(c) New Ann. Reg. for 1788, tit. Public Papers, p. 99. 

Bynk. Q* J. Pub. b. 1, c. 9. Vattel, b. 2, c, 12, sec. 168. 

11 
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of determining on its binding obligation, holds out strong temp¬ 
tations to abuse; an3, in the language of JMr. Jenkinson, (a) 
“ when the execution of guaranties depends on questions like 
these, it will never be difficult for an ally who hath a mind to 
break his engagements, to find an evasion to escape.” 
rltory invio- A neutral has a right to pursue his ordinary com^ 
labie. rnerce, and he may become the carrier of the enemy^s 
goods, without being subject to any confiscation of the ship, or 
of. the neutral articles on *bqard; though not without the risk of 
having the voyage interrupted by the seizure of the hostile 
property. As the neutral has a right to carry the property of 
enemies in his own vessel, so, on the other hand, his o\yn prop¬ 
erty is inviolable, though it be found in the vessels of enemies. 
But the general inviolability of the neutral character goes 
further than merely the protection of neutral property. It pro¬ 
tects the property of the belligerents when within the neutral 
jurisdiction. It is not lawful to make neutral territory the scene 
of hostility, or to attack an enemy while within it; and if the 
enemy be attacked, or any capture made, under neutral protec¬ 
tion, the neutral is bound to redress the injury, and effect restw 
tution. (6) ^ The books are full of cases recognizing this principle 
of neutrality. In the year 1793, the British ship Grange was 
captured in Delaware Bay by a French frigate, and upon due 


(a) Discourse on the Conduct of the Government of Great Britain hi respect to 
Neutral Nations, 1757. 

{b) Grotius, h. 3, c. 4, sec. 8, note 2. Byiik. b. 1, c. 8. Vattel, b. 3, c. 7, sec. 132. 
Burlamaqui, vol. ii. part 4, 0 . 5, sec. 19. * 


I The (Icxjtriiic in the text Wiis tlie subject of great discussion in a case of national 
interest. 

«c goYcrnments of the United States and of rortup;al, by a convention of February 
2Q,th, 1851, submitted their ditforcuces, relative to “Tfio General Armstrong,”^ privateer, 
destroyed by an English squadron, in the port of Fayal, September 27th, 1814, to the de¬ 
cision of the President of the French Kcpublic. The decision of Louis Napoleon, given 
November 30th, 1852, was in fsivor of Portugal, suggesting Vhe following grounds; 

That the English boats, approaching the privateer, in the night preceding the action, 
were ordered Off, and fired upon ^ the American crew: 

That the feebleness of the Portuguese garrison rendered an armed intervention impos¬ 
sible, and the go^rnor endeavored^ by remonstrance, U preserve the peace of his port: 

And the commander uf the privateer, not having, fh)m the beginning, had rec<.>Urse to 
tlie Intervention of the neutral power, an*d having employed arms to repel tho attack, and 
thnsdisregarded the neutrality of the port, the neutral sovereign vras released from the 
obligation to assure him protection by any other mode than pacific intervention. 
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complaint, the American government caused the British ship to 
be promptly restored, (a) So in the case of The^Anna^ (6) • 

the • sanctity of neutral territory was fully asserted and * 118 
vindicated, and restoration made of property captured by 
a British cruiser near the mouth of th« Mississippi, and within 
fhe jurisdiction of the United States. It is a violation of neutral 
territory for a belligerent ship to take her station within it, in 
order to carry on hostile expeditions from thence, or to send her 
boats to capture vessels being beyoyd it. No use of neutral 
territory, for the purposes of war, can be permitted. Thts is the 
doctrine of the government of the United States, (c) It was 
decla^red judicially in England, in the case of The Twee (rc- 
hroeders ;[d) and though it was not understood that the prohibi¬ 
tion extended to remote objects and uses, such as procuring 
provisions and other innocent articles, which the law of nations 
tolerated, yet it Was explicitly declared, that no proximate acts 
of war were in any manner to be allowed to originate on neutral 
ground: and for a ship to station herself within the neutral line, 
and send out her boats on hostile enterprises, was an act of hos¬ 
tility much too immediate to be permitted. No act of hostility 
is to be commenced on neutral ground. No measure is to be 
taken that will lead to immediate violence. The neutral is to 
carry himself with perfect equality betyreen both belligerents, 
giving neither the one nor the other any advantage; and if the 
respect cine to neutral territory be violated by one party, 
without being promptly puilished by *just anipiadver- *119 
sion, it would soon provoke a similar treatment from the 
other party, and tlie neutral ground would become the theatre 
of war. (e)^ , 


(а) Mr. Jefferson’s Letter t%Mr. Ternant, of 15th May, 1793. 

(б) 5 Rob. Rep. 373.* 

(c) Mr. Randolph’s Circular to tlic Governors of the several States, April 16th, 
1795. The American conijpiissioncrs to the court of France, (Benjamin Franklin, 
Silas Deane and Arthur Lee,) in their circular letter in 1777, to the commanders of 
American armed vessels, carried ycry far the extension of neutral pi^tcction, when 
they applied it indiscriminately to*all captures “within sight of a neutral coast.” 
Diplomatic Correspondence, bj>J. Sparks, vol. ii. ^10. Vide supr<^ Lecture II. 

(d) 3 Rob, Rep. 162. 

fe) When Don Miguel, in 1828, nScended the tlfrone of Portugal, by a vote of the 


^ By a treaty, ratified July 4,1860, between the United States and Great Britain, these 
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If a belligerent cruiser inoffensively passes over a portion of' 
Titter lying within neulral^ jurisdiction, that fact is not usually 
considered such a violation of the territory as to affect and 
invalidate an ulterior capture made beyond it. The passage of 
ships over territorial portions of the sea, is a thing less guarded 
than the passage of armies on land, because less inc/nvenientj 
and permission to pass over them is not usually required or 
asked. To vitiate^ a subsequent capture, the passage mjast at 
least have been expressly refused^^or the permission to pass ob¬ 
tained ilnder false pretences, (a) 

The right of a refusal of a pass over neutral territory to the 
troops of a belligerent power, depends more upon the inconven¬ 
ience falling on the neutral state, than on any injustice com¬ 
mitted to the third party, who is to be affected by the permission 
or refusal. It is no ground of complaint against tlie interme¬ 
diate neutral state, if it grants a passage to belligerent troops, 
though inconvenience may thereby ensue to the adverse bellig¬ 
erent. It is a ryatter resting in the sound discretion of the 
neutral power, who may grant or withhold the permission, with¬ 
out any breach of neutrality. (6) No belligerent power can claim 
the right of passage through a neutral territory, unless founded 
upon a previous treaty, and it cannot be granted by a neutral, 
where there is no autecedent treaty, unless an equality of privi¬ 
lege be allowed to both belligereiits. This is the reasonable and 
just rule to be deduced from tliu opinions of jurists and^the con¬ 
ventional law of modern nations, (c) 

Portuguese Cortes, in violation of the title by suceession of his niece, Donniv Maria, 
England deolarcd herself neutral as between those claimants, in their domestic 
•quarrel for the crown.. Having declared her neutrality, England maintained it with 
fidelity and vigor. She would not allow any warlike equipments by cither party in 
her ^orts j and wlien an armament had been fitted qvt in disguise, and sailed from 
Plymouth, in support of the elaims of Donna Maria, England sent a naval force, and 
actually intercepted the Portuguese armament in its destination to the islapd Terceira. 

(а) The Twee Gebroodera, 3 Hob. Hep. 336. 

(б) Grotius, b. 2, c. 2, sec. 13, n. 4. Vattcl,t. 3, c. 7, see. 119,123, 127. Sir Wil¬ 
liam Scott, 3 gob. Hep. 333. • 

(c) Grotius, b. 3, c. 7, sec. 2,3. Vattel, b, 3, c. J, sec. 126. Manning’s Commenta- 
ries, 182-186. \V.'thin a few yearj after the ex.{)alsio|^ of the Tarquins, the Romans, 

engaged tlmt neither woulh obtain exclusive control over a ship-canal which 
made between the Atlantic and Tacifio oceans, by way of the river San Juan 
de K|^agua, and guaranteed the neutrality of the canal. 
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^ •Bynkershoek (a) makes one exception to the general *120 
inviolability of neutral territory, and supposes that if an 
enemy be attacked on hostile ground, or in the open sea, and 
flee within the jurisdiction of a neutral state, the victor may 
pursue him dum fervet opus^ and seize his prize within the 
neuttal sihte. He rests his opinion entirely on the authority 
and practidb of the Dutch, and admits that he had never seen 
the distinction taken by the publicists, or in the practice of 
nations. It appears, however^tiiat Casaregis, and several other 
foreign jurists mentioned by Azuni, (ft) hold a similar doctrine. 
But D’Abrcu, Valin, Einerigon, Vattel, Azuni and others 
maintained the sounder doctrine, that when the flying enemy 
has entered neutral territory, he is placed immediately under 
the protection of the neutral power. The same broad principle 
that would tolerate a forcible entrance upon nentnrl ground or 
waters, in pursuit of the foe, would lead the pursuer into the 
heart of a commercial port. There is no exception to the rule 
that every vt)lnntary entrance into neutral territory, with hostile 
pjarposes, is absolutely unlawful, (r) The neutral border must 
not be used as a shelter for making preparations to renew-the 
attack; and though the neutral is not obliged to refuse a pas¬ 
sage and safety to the pursuing party, he ought to cause him to 
depart as Soon as possible, and not permit him to lie by and 
watch his opportnnily for further contest. This would be 
making the neutral country directly auxiliary to the war, and 
to the comfort and support of one party, la the case of The 
Anna, (d) Sir William Scott was inclined to agree with Bynk- 


nnder the auspices of the oonsul^puriiis Cassius, concluded a league with the thirty 
cities or states of Lalium ; and one article was, that neither party should give t^he 
otIier*8 enemies a passage throTtgh their lands. Dionysius, h. 6, see. 95. Nichunr’s 
History of Rome, vol. ii. 28. 

(a) Q. J. Pub. b. 1, e. 8. 

(5) Maritime Law, vol. iif 223, edit. N. Y. 

(c) Vattel, b. 3, c. 7, sec. 133. 1 Emcrigon, Traitd dcs Ass. 449. Azuni, vol. ii. 

223. It was observed by the American Secretary of State, (Mr. Webster,) in the 
diplomatic correspondence between liim and the British minister, (Lord Ashburton,) 
rclktivc to the case of the steamSoat Caroline, on thf Canadian border, and seemingly 
admitted by Lord Ashburton, that to justify a hostile entrance upon neutflil territory, 
there must exist a necessity of selLdefcnco, instant, overwhelming, leaving no choice 
of means, and no moment for deliberation. 

%d) 6 Bob. Bep. 385 tf. 
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ersboek to this extent; that if a vessel refused to submit to 

visitation and search, and fled within neutral territory, to places 

which were uninhabited, like the little mud islands before 

121* the * mouth of the Mississippi, and the cruiser, without 

. injury or annoyance to any person, should quietly take 

possession of his prey, he would not stretcli the poini^ 30 fat, on 

that account only, as to hold the capture illegal. But in this, 

as well as in every other case of the like kind, there is, wslricto 

jure^ a violation of neutral juris^ction, and the neutral power 

would have a right to insist on a restoration of the property. 

It was observed by the same high authority, in another case, 

depending on a claim of territory, {a) “ that when the fact is 

established, it overrules every other consideration. The capture 

is done away; Ihe property must be restored, notwithstanding 

it may actually belong to the enemy*” 

Prizes ^ neutral has no right to inquire into the validity 

brought into of a Capture, except in cases in which the rights of 
neutral ports. . i • • i* ,* * 1,1 n * 1 

neutral jurisdiction were violated ; and, m such cases, 
the neutral power will restore the property, if found in tlve 
hands of the oftender, and within its jurisdiction, regardless of 
any sentence of condemnation by a court of a belligerent cap- 
tor. (b) /Jt belongs solely to the neutral government to raise 
the objection to a capture and title, founded on the violation of 
neutral rights. The adverse belligerent has no right to com¬ 
plain when the prize is duly libelled before a competent'court, (c) 
If any complaint is to be made on the part of the captured, it 
must be by his government to the neutral government, for a 
fraudulent, or unworthy, or unnecessary submission to a viola¬ 
tion of its territory, and such submission will naturally provoke 
retaliation. In the case of prizes brought within a neutral port, 
the neutral sovereign exercises jurisdiction so far as to 
122 * restore the prop^y of its * own subjects, illegally cap¬ 
tured; and this is done, says Valin, (d) by way of com¬ 
pensation for the asylym granted to the captor and his’ prize. 


(a) The Vro\/^Anna CatharinL, 5 Hob. Hop. 15. ' ' 

[h) The Anrogantc Uarccloncs, 7 Wheaton, 496. The Austrian Ordinance of Neu¬ 
trality, August 7th, 1808, art. 18. L’Amistad de Hues, 5 Wheaton, 390. 

(c}^[^se of The Etrusco, 3 Hob. Hep. 162, note. 

(d^vom. tom. ii. 274. 
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It has been held, in this country, that foreign ships, offending 
against our laws, within our jurisdiction, may be pursued and 
seized upon the ocean, and rightfully brought into our ports for 
adjudication, {a) 

The government of the United Stated was warrant- Arming in 
ed by thejaw and practice of nations, in the declara- "*'*'*’ 
tions-mado in 1793, of the rules of neutrality, which were par- 
ticulaijy recognized as necessary to be observed by the belliger¬ 
ent powers, in their intcrcou^e with this country.* (Z/) These 
rules were, that the original arming or equipping of vessels in 
our ports, by any of the powers at war, forwnilitary servicu^, was 
unlawful; and no such vessel was enlitled to an asylum in our 
ports. The equipment by them of governnu'nt vessels of war, 
in matters which, if done to other vessc^ls, would bo applicable 
equally to commerce or war, was lawful. The equipiiient by 
them of vessels fitted for merchandise .and war, and applicable 
to either, was lawful: ])ut if it were of a nature solely ai>plica- 
ble to war, it was unlawful. And if tlie armed vessel of one 
nation should depart from our jurisdiction, no armed vessel, 
being within tlie same, and belonging to an adverse belligerent 
power, should depart until twenty-four hours after the former, 
without being deenuHl to have violated the law of nations, (c) 
Congress have repeatedly, by statub*, made suitable provision 
for the support artd due observance of similar rules of neutral¬ 
ity, and given sanction to the principle of them, as being 
*founded in the universal k\\^ of nations. It is declared * 123 
to be a misdemeanor for any citizen of the United States, 
within the territory or jm’isdiction thereof, to accept and exer¬ 
cise a commission to serve a foreign prince, state, colony, dis¬ 
trict or people, in war, by land or by sea, against any prince, 
state, colony, district on people, with whom the United States 
are at peace; or for any person, except a subject or citizen of 

, (a) The Marianna Flora, 11 Wheaton, 42. 

(6) Vattcl, b. 3, see, 104. Wolfius, sec. 1174. Austrian Ordinance of Neutrality, 
August 7th, 1803. Cours dc l^roii Public, pur M. Pinheiro-Ferreira, tom. ii. pp. 
44-^7 ■ 

(c) Instructions to the Collectors of the Customs, August 4th, 1793. Mr. Jeffer¬ 
son’s Letters to M. Genet, of 5th and 17tU June, 1793. His Letter to Mr. Morris, of 
16tb August, 1793. Mr. Pickering’s Letter to Mr. Pinckney, January 16th, 1797. 
Hia Letter to M. Adet, January 20tb, 1796. 
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any foreign prince, state, colony, district or people, transiently 
within the United States, on board of any foreign armed vessel, 
within the territory or jurisdiction of the United States, to enljst 
or enter himself, or hire or retain another person to enlist, .or 
enter himself, or to go beyond the limits or jurisdiction of the 
United States, with intent to be enlisted or entered/in the ser¬ 
vice of any foreign prince, state, colony, district or ^people', as a 
soldier, or mariner, or seaman ; ^ or to fit out and arnti, or to 
increase or augment the force of any armed vessel, with intent 
that such vessel be employed in the service of any foreign power 
at war with another power, with whom we are at peace ; or to 
begin, or set on foot, or provide, or prepare the means for any 
military expedition or enterprise, to be carried on from thence 
against the territory or dominions of any foreign prince or state, 
or of any colony, district or people, with whom we are at 
peace; or to hire or enlist troops or seamen, for foreign military 
or naval service ; or to be concerned in fitting out any vessel, to 
cruise or commit hostilities in foreign service, against a nation 
at peace with us; and the vessel, in this latter .case, is made 
subject to forfeiture. The President of the United States is 
also authorized to employ force to compel any foreign vessel to 
depart, which, by the law of nations, or by treaty, ought not to 
remain within the United States, and to employ the public 
force generally, in enforcing the observance of the duties of 
neutrality prescribed by law. (i/) In the case of The ^atUissima 
Trinidad^ {b) it was decided, that captures made by a vessel 
so illegally fitted out^ whether a public or private armed ship, 


(а) A(_’ts of Congress of 5th June, 1794, and 20th April, 1818, c. 83.*^ By an Act 
of Congress of March 10th, 1838, c. 31, the provisions of the Act of 1818 were en¬ 
larged and applied to any military expedition or c^>*erpriso against the territory of 
any foreign prince or slate, or of any colony, district or people, conterminous with 
tile United States, and with whom they are at pcace.^ Great Britain, by Act of Par¬ 
liament of 59 Geo. III., called the Foreign Enlistment Act, in like manner prohibited 
enlistments and ccpiipmeiits within the king's dominions, for warlike purposes in for¬ 
eign states. 

(б) 7 Wheaton, 283. , 


1 U. S. V* Kazlnski, 18 Law Rep. 254. 

2 See an official opinion upon foreign enlistments in the United States, by the late At¬ 
torney *(>eneral. Opinions of Attys-Gen. vol. vii. p. 367. 

s Xhe Act of 1838 expired by limitation at the end of two years. 
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were^orts, and that the original owner was entitled to restitu- 
Uon, if the*'property was brought within our jurisdiction; but 

• that an illegal outfit did not affect a capture made after a 
GEmise, to which the outfit had been ^applied, had terminated. 

'The offence was deposited with the voyage, and the delictum 
ended wJth the termination of the cruise, (a) 

Though* a belligerent vessel may not enter within 
neutral jurisdiction for hostile purposes, she may, con- „euimr 
sistently with a state of neutrality, until proliibited by 
the neutral power, bring her prize into a neutral port, 

• and sell it. (b) The neutral power is, however, at lib- * 124 
erty to refuse 4his privilege, provided the refusal be made * 
to both parties, as the privilege ought to be granted to both 
parties, or to neither. Tlie United States, while a neutral power, 
frequently asserted the right to prohibit, at discretion, the sale 
within their ports, of prizes brought in by the belligerents; and 
the sale of French prizes was allowed as an indulgence merely, 
until it interfered with the treaty of England of 1794, in respect 
to prizes made by ])rivateers. (c) In the opinion of some jurists, 
it is more eonsistent with a state of neutrality, and the dictates 
of true policy, to refuse this favor ; for it must be very inconven- 

• ient to permit the privateers of contending nations to assemble, 
together with their prizes, in a neutral port. The edict of the 
States General of 1(556, forbade foreign cruisers to sell their 
prizes iirtheir neutral ports, or cause them to be unladen; and 
the French ordinance of the marine of 1681, contained the same 
prohibition, and that such vessels should not continue in port 
longer than twenty-four hours, unless detaifled by stress of 


(a) The scninau of a neutra4J,nation may servo on board of a commercial vessel of a 
belligerent power, or be employed in a contraband trade on board of a neutral vessel, 
witboiy; being liable to punishment personally, by the municipal laws of his own 
country, or by the law of nj^tions. Opinions of the Attorneys-General of the United 
States, vol. i. 05. • 

.(6) Bynk. b. 1, c. 15. Yattol, b. 0, c. 7, sec. 132. Martens, b. 8, c. 6, sec. 6. IIop- 
nerv. Appleby, 5 Mason's Rep. 77.« « 

(c) Instructions to the Amcriran Ministers to France, July 15tl}5*1797. Mr. Pick¬ 
ering’s I.ictters to M. Adet, May 24th and November 15lh, 1796. Ilia letter to Mr. 
Pinckney, January I6th, 1797. It i% deemed proper and safe for a neutral power to 
permit a prize brought into port in distress, to be repaired^ for the purpose of briber 
navigation. Opinions of the Attorneys-General, vol. i. 603. 

VOL. 1, 12 
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tion. 

•125 

« 


weather, (a) The admission into neutral ports of the public 
ships of the belligerent parties, without prizes, and* under due 
regulations, is considered to be a favor, required on the princi]^ 
of hospitality among fricj^idly powers, and it has been uniformly 
conceded on the part of the United States. (6) 

Enemy’s Uut iieutral ships do not aflbrd jm)tcction t& enemy^s 
rneiumi'^ property, and it may be seized if found on*board of a 
neutral vessel, beyond the limits of the neutral juft’isdic- 
This is a clear and well settled principle of the law of 
nations, (c) It was formerly a question, whether the neu¬ 
tral *ship, conveying enemy’s j)roperty, was not liable to 
confiscation for that cause. This was the old law of 
France, [d) in cases in which the master of the vessel knowingly 
took on board enemy’s property; but Bynkershock truly observes, 
that the master’s knowledge is immaterial in this ease, and that 
the rule in the Roman law, making the vessel liable for tlie fraud¬ 
ulent act of the master, was a m,ere fiscal regulation, and did not 
apply; and for the neutral to carry enemy’s.goods is not unlaw¬ 
ful, like smuggling, and does not aflect the neutral ship. (e)« If 
there be nothing unfair in the conduct of the neutral master, he 
will even be entitled to his reasonable demurrage, and his freight 
for the carriage of the goods, though he has not carried them to 
the place of destination. They are said to bo seized and con¬ 
demned, not ex delicto but only ex re. The capture of them by 
the enemy is a delivery to the person who, by the rights of war, 
was substituted for the owner. Bynkershoek (g-) thinks the 


(а) Valin’s Com. tom. ii. 272. 

(б) Mr. Ji'fterson’s Letter to Mr. Hammond, September 9th, 1793. Instructions to 

the American Commissioners to Erance, July l.'ith, 1797. Cours de Droit Public, par 
M. rinheiro-Perreira,^tom. ii. p. 47. Such public vessels are exempt from the juris¬ 
diction of the local authorities j but this exemption does not extend to private vessels. 
Vide injlra^ p- 156, note, • 

(c) Grotius, 1,3, c. 6, see. 6. Ileinee. dc Nav. ob Ve^i. o. 2, sec. 9. Bynk. Q. J. 
Pub. c. 14. Loccenius, dc Jure Market Nav. b. 2, c. 4, sco. 2. Molloy, do Jure Mari- 
Umo, b. c. 1, see. IS. Lampredi, du Commerce des N^utres, sec. 10, 11. Vattel, 
b. 3i c. 7, sec. 11^% Answer, in 1753,'to the Prussian Memorial. Consulat do la 
Mer, par Boucher, tom. ii. c. 273,*276, see. 1004. ^ 

(d) Ord. do la Marine, Uv. 3, tit. 9, des Prises, art. 7. 

(e) fiynk. Q. J. Pub. lib. 1, c. 14. 

Vftttel, b. 3, c. 7, sec. 115. 

(^) B. 1, C. 14. 
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master is not entitled to freight, because the goods were not car¬ 
ried to the port of destination, though he admits that the Dutch 
lawyers, and the consolato^ give freight. But the allowance of 
freight in that case has been the uniform practice of the English 
admiralty for near two centuries pasi^, except when there was 
some cirotunstance of mala fides^ ora departure from a strictly 
proper neutral conduct, (a) The freight is paid not pro rata but 
in totOi because capture is considered iis delivery, and the captor 
pa^s the whole freight, because he represents his enemy, 
by possessing himself of the enemy’s goods, *jure belli, *126 
and he interrupts the actual delivi^y to the consignee, (b) 

The right to take enemy’s properly’on board a neulral s^hip, 
has been much contested by particular nations, whose interests 
it sirongly opposed. Tliis was lla; case witl\ Prussia in the case 
of the Silesia loan, and wilh the Dutch in the war of 1750; and 
Mr. Jenkinson (afterwards Earl of Tiiverpool) published, in 1757, 
0 a dise.ourst^, very full and satisfactory, on the ground of authority 
and usage, in favor of tlie legality of the right, when no treaty 
intervened to eontrol it. 'JMie rule has been steadily maintained 
by Great Britain. In France it has been lluctuating. The or- 
dinaiice of the inarijic of IfiHl, asserted the aneient and severe 
ruh‘, that the neutral ship, having on board enemy’s property, 
was subject to confiscation. The same rule was enforced by 
the arrets of 1692 and 1704, and relaxed by those of 1744 and 
1778. (c). In 1780 the Empress of Russia proclaimed the prin¬ 
ciples of the Baltic code of fteutrality, and declared she would 
maintain them by force of arrfl's. One of the articles of that 
code was, that “all eliects belonging to the subjects of belligerent 
powers, should be looked upon as free on board of neutral ships, 
except only such goods as were contraband.” The principal 
powers of Europe, as ^^eden, Denmark, Prussia, Germany, Holj 
land, France Spain, Portugal and* Naples, and also the United 
States, acceded to tlie Russian principles of neutrality, (d) But 


(а) Jcnkinson*s Discourse in 1757^ p. 13. The Atlas, 3 iftb. Rep. 304, note. * An¬ 
swer to the Prus.sian Mcmorial,4753. 

(б) The Copenhagen, 1 Uob. Hep. 289. 

(c) VaJiu’s Com. 1, 3, tit. 9, des Prises, art. 7.* 

(cf) New Ann. Reg. for 1780, tit. Public Papers, pp. 113-120. Martens’s Summary, 
327, edit Phil. Journals of Congress, yoI. vii. pp. 68, 185. 
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the want of the consent of a power of such decided maritime 
superiority as that of Great Britain, was an insuperable obstacle 
to the success of the Baltic conventional law of neutrality; and 
it was abandoned in 1793 by the naval powers of Europe, as 
not sanctioned by the existing law of nations, in every 
•127 case in which the doctrines of that code •di/i not rest 
upon positive compact. During the whole cdlirse of the 
wars jgmwing out of the l^Vcnch revolution, the government 6 f 
the United States admitted the Englisli rule to be valid, as the 
true and settled doctrine of international law ; and that enemy’s 
property was liable to seizure 04 board of neutral ships, and to 
be confiscated as prize of war. (a) It Has, however, been very 
usual, in commercial treaties, to stipulate that free ships should 
make free goods, contraband of war always excepted ; but such 
stipulations are to be considered as resting on conventional law 
merely, and as exceptions to the operation of tlie general rule, 
which every nation not a party to the stipulaiion is at perfect 
liberty to exact or surrender. 3'he Ottoman Porte was the first 
power to aband 6 n' the ancient rule, and she stipulated, in her 
treaty with France, in 1604, that free ships should make free 
goods, and she afterwards consented to the same provision in 
her treaty with Holland, in 1612; and according \o Azuni, (i) 
Turkey has, at all times, 011 international questions, given an 
example of moderation to the more civilized powers of Europe. 

The effort made by the Baltic powers, in 1801, to recall and 
enforce the doctrines of the armed' neutrality, in 1780, was met, 
and promi)tly overpowered, an^ the confederacy disvsolved by 
the naval power of England. Russia gave up the point, and 
by her convention with England of the 17th June, 1801, ex¬ 
pressly agreed, that enemy^ property was not to be protected 
pn board of neutral ships. The rule h^is since been very gen¬ 
erally acquiesced in ; and it was expressly recognized in the 


(a) Mr. Jefferson’s Ij^ter to M. Genet, July 24th, 1793. Mr. Pickering's Letter to 

Mr. Pinckney, January 16ih, 1797. Letter of* Messrs. Pinckney, Marshall, and Gerry, 

to the French Government, Janui^y 27th, 1798. ^ 

t6) Maritime. Law of Euj*opc, vol- ii. 163. Flasson, in his Histoire de la Diplo- 

Ihatie Fran 9 alse, tom. ii. 226, says, that it was not the object of the Ottoman Pom), in 

the instance mentioned in the text, to abandon the ancient rule, and that it was not a 

• $ 

treaty, but a concession to France of privileges and exemption, from pure liberality. 
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Austrian ordinance of neutrality, published at Vienna,* 
the 7th of August, 1803. Its reasons *and authority *128 
have been ably vindidated by English statesmen and 
jurists, and particularly by Mr. War^, in his treatise of the 
^relative rights <and duties of belligerent and neutral poircrs in 
maritime ^ffairs^ published in 1801, and which exliansted all 
the law and learning applicable to the question, (a) ^ 


(o) Mr. Munninfj, in hw Commentaries on tiie Law of Nations, pp. 203-244, has 
discussed the question whether “free ships make free goods,” quite at large, and with 
grout strength of reasoning. He viiuljeates the iM lIigercnt right against the doctrine 
of the Baltic powers, upon solj^i principles, and upon the authority of the Consolato 
del Mare, and of the most emiiitmt Earoj)ean jurists who liave written on the law of 
nations within the last two centuries. The ])rincipal authorities have been already 
referred to, at pages 124, n. I)., 125, n. r. Mr. Manning also oxaminrs the question, on 
the authority of the customary ami conventional law of nations, hy a review of a sue- ^ 


^ 1 The following rf*i:yark.'ihlo declaration of the tJovernnient of (treat Britain, made on 
Fthe coinmenceiiH’iit of the war witli Ilus'^ia, in iMarcIi, 1854, imlicatcs the aecefi&ion of 
Ktigiaml it.'jelf to the pnneipjos of’ tlie arincd ncntrahly. The declaration is identical 
with that pnl'ljshed hy hw Majesty the Kinpcror of the Krcncli. Kx. Doc. 33d Cong. 
1st Sess. H. Don. 103. 

“ Dfa i.a RATION. — Her Majesty the (pieen of the United Kingdom of Great Britain 
and Ireland, haNing been compelled to take u[» arms in support of an ally, is desirous of 
rendering the warns little oma’oiis as possilde to the powers with x^^hom she remains at- 
peace. 

“ To preserve the commerce ol‘ neutrals from all unnecessary ohstniction, her Maje.st;^ 
is willing, for the present, to waive :i jiart of tlio bcUigerenl right# iqipertainlng to her by 
the law of nations. 

“ It is hnimssible ftir her Majesty to forego the exercise of her right of seizing articles 
contraband of wm*, and of pie.venling luAitrals from bearing the ciieiny^ despatches, and 
she must maintain the right of a helligerenfc’to prevent neutrals from breaking any effec¬ 
tive blockade which may be established with an adcajuato force against the enemy’s forts, 
harborji, or coasts. 

“But her Majesty will waive the right of aci/ing enemy’s property laden on board a 
neutral vessel, uulcs.s it be contraband of war. 

“ It is not her Majesty’s intention to claim the confiscation of neuti'al property, not be¬ 
ing contraband of war, found boaul enorny’s sbip-i; and her Majesty further declares, 
that, l^ing anxious to lessen, as jnuch as possible, the evils of war, and to restrict its 
operations to the regular)}’ organized forces of the country, it is not her present intention 
to issue letters of marque for.^he commissioning of privateers. 

“ Westminster, March 28th, 1854.” ^ 

An Order in Council, passed on the Ib^th April, 1854, gave to the Declaration a more 
precise form and binding antliority, ^ 

Though the belligerent cla.ms-mentioned in the Declaration, are^ot renounced, but 
only “waived for the present,” it cannot be doubtft but that this measure is a great 
advance ot the rights of neutrals and the interests of commerce. See an article on the 
Orders in Council on Trade during War, In the Edinburgh Review, July, 1864. It pre¬ 
sents the latest aspect of the most important and interesting "doctrines^ of international 
law. 

» 
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Neutral It is also a principle of the law of nations relative 
an enemy’s to neutral rights, that the effects of neutrals, found on 
voisei. board of enemy’s vessels, shall be free; and it is a 
right as fully and firmly^ settled as the other, though, like tha^, 
it is often clianged by positive agreement, (a) The principle is 
to be met with in the Consolato del Mare, and the {Property of 
the neutral is to be restored without any compensafion for de¬ 
tention, and the other necessary inconveniences incident^to tHe^ 
capture. The former ordinances of France, of'lr543, 1585, and 
1681, declared such goods to be lawful prize; and Valin (ft) jus¬ 
tifies the ordinances, on the ground that the neutral, by putting 
his property on board of an enemy’s vessel, favors the enemy’s 
commerce, and agrees to abide the fate of the vessel. But it is 
fully and satisfactorily shown, by the whole current of modern 
authority, that the neutral has a perfect right to avail himself 
■of the vessel of his friend, to transport his property; and Bynk- 
ershoek has devoted an entire chapter to the vindication of th4l 
justice and equity of the right, (c) 

The two distinct propositions, that enemy’s goods found on 
board a neutral ship may lawfully be seized as prize of war, 
and that the goods of a neutral found on board of an 
*129 •enemy’s vessel were to be restored, have been explicitly 
• ' incorporJ 4 ted into the jurisprudence of the United States, 

and declared by the Su’preme Court {d) to be founded in the 
law of natjons. The rule, as it was observed by *the court, 
rested on the simple and intelligible* principle, that war gave a 


cession of treaties between European powers, from the year 1351 to the present times. 
The result is, tluvt there is nothing like system or consistency of principle in the con¬ 
ventional law of Europe. The belligerent rule bus feen alternately adopted and w- 
jected, and qualified with infinite vicissitude, and so as to leave the rule, as rfgencral 
and settled principle of international law, when not disturbed by positive stipulations, 
in full force. Comm, pp. 244-280. * 

(а) Grotius, b. 3, c. 0 and 16. Bynk. c. 13. ' Vattel, b. 3, c. 7, sec. 116. Answer 
td the Prussian Memorial, 1753, Mr. JefFcriion's Letter to M. Genctj July 24th, 
1793. Mr. Pickering's Letter to Mr. Pinckney, January 10th, 1797. 

(б) Comm. b. 3, tit. 'J, des Pnscs, art. 7. 

(c) Consnlat de la Mcr, par Boucher, tom, ii. c. 276, sec, 1012,1013. Heineccius, 
de Nav. db Vect. c. 2, syjc. 9. Opera, tom. ii. part 1, pp. 349-355» Vattel, b. 3, c. 
7,800.116. Bynk. c. 13. 

(d) The Kereide, 9 Cranch, 388. 

c ^ 
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full right to capture the gogds of an enemy, but gave no right 
tD capture the goods of a friend. The neutral flag conslltuted 
no protection to enemy’s property, and the belligerent flag com¬ 
municated no hostile character to neujral property. The char¬ 
acter of the property depended upon the fact of ownership, and 
not upon^Uhe character of the vehicle in which it was found. 
After viiidtcating the simplicity and justice of the original rule 
df tho law of nations, against the speculations of modern theo¬ 
rists, and the ultima ratio of the armed neutrality, which at¬ 
tempted to effect by force a revolution in the law of nations, 
the court stated, that nations have changed this simple and 
natural principle of public law, by conventions between them¬ 
selves, in whole or in part, as they believed it to be for their 
interest; but-the one proposition, that free ships should make 
free goods, did not necessarily imply the converse jnoposition, 
that enemy’s ships should make enemy’s goods. Jf a treaty 
^•established the one proposition, and was silent as to tlie other, 
the other stood precisely as if there had been no stipulation, 
and upon th^ ancient rule. The stipulation that neutral bot- 
toms should make neutral goods, was a concession made by the 
belligerent to the neutrhl, and it gave to tlie neutral flag a en- 
pacity Jiot given to it by the law of nations. On the other 
hand, the stipulation subjecting neutral profxa'ty found in the 
vessel of an enemy to condemnation as prize of war, was a 
concession made by the neutral to the belligerent, and took from 
the neutral a privilege he possessed under the law of na¬ 
tions ; but neither reason nor practice * rendered the two * 130 
concessions so indissoluble, that the one could not exist 
without the other. It rested entirely in the discretion of the 
contracting parties, whether either or both should be granted. 
The two proposition? are .distinct and independent of each 
other, and tTiey have frequently been kept distinct by treaties, 
which stipulated for*the one and not for the other, {a) 

The government of the United States, in their negotiations 
with the republics in South America, have pressed very ear¬ 
nestly for the introduction and estaljlishmen.t oi the principle 


(a) The Cygnet, 2 Dodson’s Adm. Bep. 299, S.F. 
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of the Baltic code of 1780, that the/riendly flag should cover 
the cargo; and this principle was incorporated into the treaty 
between the United States and Colombia, in 1825, and into the 
treaty of navigation and commerce between tlie United States 
and the Republic of C^iili, in 1832. (a) The introduction of 
those new republics into the great community gf civilize^ 
nations, has justly been deemed a very favorable opportunity to 
inculcate and establish, under their sanction, more enlarged and 
liberal doctrines on the subject of ’national rights. It has been 
the desire of our govenimeut to obtain the recognition of the 
fundamental principles, consecrated by the treaty with Prussia, 
in 1785, relative to the perfect equality and reciprocity of com¬ 
mercial rights between nations; the abolition of private war 
upon the ocean; and the enlargement yf the privileges of neu¬ 
tral commerce. TJie rule of public law, that the property of an 
enemy is liable to capture in the vessel of a friend, is now de¬ 
clared, on the part of our government, to have Ao foundation in* 
natural right; and that the usage rests entirely on force. Though 
the high seas are a general jurisdiction, common A all, yet each 
nation has a special jurisdiction over its own vessels; ^nd all 
the maritime nations of modern Em*ope have, at times, acceded to 
the principle, that the property of an enemy should be protected 
in the vessel of a friend. No neutral nation, it is said, is bound 
to submit to the usage; and the neutral may have 
*131 * yielded at one time to the usage, without sacrificing the 
right to vindicate, by forc(5, the security of the neutral 
flag at another. The neutral right to cover enemy’s property is 
conceded to be subject to this qualification ; that a belligerent 
nation may justly refuse to neutrals the benefit of this principle, 


(rt) Tt was stipulated in those American trentits, that as between the parties, free 
ships should give freedom to goods — that the shoul^I covci*the cargo even of ene¬ 
mies, contraband goods excepted, and should also cover the persons, though enemies, 
unless they were ofticers or soldiers in actual service. But the provision was only to 
apply to those powers who recognized the principle; and neutral property found on 
board enemy*? vri.iscls was, undej the above stipulate on, liable to capture. If, how¬ 
ever, the neutral flag did not protect enemy’s property, then the goods of a neutral on 
board of an enemy's vessel were to be free. Treaty with Colombia, art. 12, 13. 
Treaty with Chili, art. 12,13. Treaty with Venezuela, art. 15. Treaty with the 
Peru-Bolivian Confederation, art. 11,12. Treaty with Bcuador, in 1839, art. 15. 
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unless it be conceded also by the enemy of the belligerent to 
tiie same neutral flag, {a) ^ 

But, whatever may be the utility or reasonableness of the 
neutral claim, under such a qualification, I should apprehend 
the belligerent right to be no longer an open question; and that 
the authority and usage on which ihat right rests in Europe, 
and the lon"^, explicit, and authoritative admission of it by this 
country, have concluded us from making it a subject of contro¬ 
versy; and that we arc bound, truth and justice, to submit 
to its regular exercise, in every case, and with every belligerent 
power who does not freely renounce it. 

It has been a matter of discussion, w hether the captor of the 
enemy’s vessel be entitled to freight fii^)in the owner of tlie neu¬ 
tral goods found on board, and restored. Under certain circum¬ 
stances, the captor has been considered to bo entitled to freight, 
even though the goods were carried to the claimant’s own coun¬ 
try, and restoreef: and he clearly is entitled to freight, if he per¬ 
forms the voyage, and carri(*s the goods to the port of original 
destination. In no other case is freight due to the captor; and 
the doctrine of jrro rata freight is entirely rejected, because it 
would involve a j)rize court in a labyrinth of minute inquiries 
and considerations, in the endeavor to ascertain, in every case, 
the balance of advantage or disadvantage, which an interrup¬ 
tion and 1*^®*^ original voyage, by capture, might have 

produced-to the owner of the goods, (b) 

•In the case of The NereuCe^ {<:) the Supreme Court of * 132 
the United States carried the principle of immunity of 
neutral property on board an enemy’s vessel, tto the extent of 


(ri) L(;ltor of Mr. Adanis* Secretary of State, to Mr. Anderson, 27tli May, 1823. 
President’s Messaj^e to the Semite, of 26th December, 1^25, and to the House of Rep¬ 
resentatives, March 15th, 1826. 

(6) Bynk. Q. J. Pub. b. 1, c. 13^ The Fortuna, 4 Rob. Rep. 278. The Diana, 5 
Rob. Rep. 67. Vrow AnnajCatharirfti, 6 Rob. Rep. 269. 

(c) 9 Craneh’s Rop. 388. 

1 See the convention concluded bet^veen the United States and the Two Sicilies, Jan. 
18,1856. The two high contractiJg parties agree that^ree ships shaljVm^e free goods, 
except conthtband; and that neutral property in enemy’s vessels shall be free, with the 
game excoption; and they engage to apply those pnnciplcs to the navigation and com¬ 
merce of all SUCh states as shall consent to adopt,them as permanent and immutable. 
There are. the same provisions in the convention between the United States and Fern, 
made July 22d, 1866. 
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allowing it to be laden on board an armed belligerent cruiser; 
and it was held, that the goods did not lose their neutral charac¬ 
ter, not even in consequence of resistance made by the armed 
vessel, provided the neutral did %ot aid in such armament or re¬ 
sistance, notwithstanding he had chartered the whole vessel, and 
was on board at the time of the resistance. The ac^^of arming 

• 

was the act of the belligerent party, and the neutral goods did 
not contribute to the armament, further than the freightf which 
would be paid if the vessel was unarmed, and neither the goods 
nor the neutral owner wete chargeable-for the hostile acts of the 
belligerent vessel, if the ncuiTal took no part in the resistance, 
A contemporary decision of an opposite character, on the same 
point, was made by the ^Jjlngli.sh high court of admiralty iti the 
case of The Fanny; {a) and it was there observed, that a neulral 
subject was at liberty to put his goods on board the merchant 
vessel of a belligerent; but if he placed them on board an 
arijied belligerent ship, he showed an juteiuioil to resist visita¬ 
tion and search, by means of the association, and, so far as he 
does this, he was presumed to adhere to the enemy, and to with¬ 
draw himself from his protection of neutrality. If a neutral 
chooses to take the protection of a hostile force, instead of his 
own neutral character, he must take (it was observed) the in¬ 
convenience with the couvcnicnce, and his property would^upon 
just and sound principles, be liable to condemnation along with 
the belligerent vessel. 

The question decided in the cksc of The Nereide is a very 
important one in prize law, and of infinite importance in its 
practical resulti^; and it is to be regrettt'd that the decisions of 
two courts of the highest character, ou such a point, 
*133 *sliould have been in direct contradiction to each other. 

The same point afterwards arose^ and was again argued, 
and the former decision repeated in the case of The Atalanta*{b) 
It was observed, in this latter caso, that the rule with us was 
correct in principle, and the most liberal and honorable to the 
jurisprudence of tKis country. The question may, therefore, be 
considered hpe as at rest, and as havii^ received the most au¬ 
thoritative decision that can be rendered by any judicial tribunal 
on this side of the Atlantib. 

(а) I Dodson's Adm. Bep. 443. 

(б) 3 Wheaton, 409. 
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OP RESTRICTIONS UPON NEUTRAL TRADE. 


. The principal restriction which the law of nations imposes 
• on*thc trade of neutrals, is the prohibition to furnish the belli¬ 
gerent parties with warlike stores and other tirticles which are 
directly auxiliary to warlike purposes. Such goods are denom¬ 
inated contraband of war; but iji the attempt to define them 
the authorities vary, or are defunent in precision, and the subject 
has long been a fruitful source of dispute between neutral and 
belligerent nations. • 


In the time of Grotius, some persons contended for Contraband 
the rigor of war, and others for the freedom of com- 
ineree. As neutral nations are willing to seize the opportunity 
which war presents, of becoming carriers for the belligerent 
powers, it is natural that they should desire to diminish the list 
of contraband as much as possible. Grotius distinguishes (a) 
betwetm tilings which are useful only in war, as arms and am¬ 
munition, and things which serve merely for pleasure, and things 
which are of a mixed nature, and useful both in peace and war. 
He agrees with other writers in prohibiting neutrals from carry¬ 
ing articles of the first kind to the enemy, as well as in permit¬ 
ting the second kind to be carried. As to articles of the third 
class, which are of indiscriminate use in peace and war, as 
money, provisions, ships, and navaf stores, he says, that they 
arc sometimes lawful^ articles of neutral commerce, .and some¬ 
times not; and the question will depend upon circum¬ 
stances existing* at the tirnq. They would be contraband *136 
if carried to a besieged t^wn, camp, or^ort. In a\iaval 
war, it is admitted that ships and materials for ships, become 


(a) B. 3, c. 1, sec. 5. 
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xjontraband, and horses and saddles may be included, (a) Vat- 
tel speaks with some want of precision, and only says, in 
era! terms, (&) that commodities, particularly used in war, are 
contraband, such as arms, miljtary and naval stores, timber, 
horses, and even provisions, in certain junctures, when there are 
hopes of reducing the enemy by famiffe. Locceiyus, (c) and 
some other authorities referred to by Valin, consider provisions 
as generally contraband; but Valin and Pothier insist that they 
are not so, either by the law of France or tho common law of 
nations, urijess carried to besieged or blockaded places, (^i) The 
marine ordinance of Louis XIV. (e) included horses and their 
equipage, transported for military service, within the list of con¬ 
traband, because, they were necessary to war equipments; and 
that is, doublless, the ^eifrcml rule. They are included in the 
restricted list of contraband articles mentioned in the treaty 
between the United States and Colombia, in 1825. Valin says, 
that naval,stores have"been regarded as contraband from the 
beginning of the last century, and the English prize law is very# 
explicit on this point. Naval stores and materials for ship¬ 
building, and even corn, grain, and victuals of all sorts, going to 
the dominions of the enemy, were declared contraband by an 
ordinance of Charles 1. in 1626. (/) Sail-cloth is now held to 
J)e universally contraband, even on a destination to j)orts of 
mere mercantile naval equipineiit; (g) and in the case of 
*137 The Mariay{h) it was held, that *tar, pitch, and hemp, 
and whatever other rnatefials went to the construction, 
and ecpiipinent of vessds of war, were contraband by the mod¬ 
em law*of nations; though formerly, when the hostilities of 
Europe were less naval than at the present day, they were of a 
disputable nature. The executive government of this country 
has frequently conceded that the materials fpr the building, 


(rtf Kutherforth’s Inst. b. 1, c. 9. 

(/>) B. c. 7, sec. 112. 

(c) De Jure Miiritimo, lib. 1, c. 4, note 9. 

(rf) Valin’s Cora. topi. ii. p. 264. Potlicer de Propri<5t6, No* 104. 
(e) 1>C3 Prises, art. 11, 

(/) Robinson’s Collec. Mar. p, 63. 

{g) The Neptunus, 3 Rob. Rep. 108. 

(A) 1 Rob. Rep. 287, Phil. od. 
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equipment, and armament of ships of war, as timber and naval. 
stores, were contraband, (a) But it does not seem that ship 
timber is, in s€y in all cases, to bo considered a contraband arti¬ 
cle, though destined to an cnemy^s pprt. 'In the case of the 
Austrian vessel, II Volante^ captured by the French privateer 
L'Etoile dQ BonapartP^ and which was carrying ship timber to 
Messina, an enemy’s port, it was held, by the council of |)rizes 
at Paris, in 1807, upon the opinion of the advocate-general, 
M. Collet Descotils, that the ship timber in that case was not * 
contraband of war, it being ship timber of an ordinary charac¬ 
ter, and not exclusively applicable ‘to the building of ships of 
war. (i) 

Questions of contraband were much discussed during the 
continuance of our neutral character, in the furious war be- 
tween England aifd France, commencing in 1793, and we pro- 
fesijed to be governed .by the modern usage of nations on this 
point, (r) The'national convention of France, on the’9th of 
May, 1793, decreed, that neutral vessels laden with provisions, 
destined to an enemy’s port, sliould be arrested and carried into 
Franc('; and one of the earliest acts of England, in that 
war, was to detain all neutral * vessels going to *138 
France, and laden with corn, meal, or flour. It was 
insisted, on the part of Ei^land, (e) that, by the law of nations, 
all provisions were to be considered as contraband, in the ease 
where tlio depriving of an enemy of those supplies was one of 
the means employed to reduce him to reasonable terms of 
peace; and that the actual situation of Prance was such, as to 
lead to that mode of distressing her, inasmuch as she had 
armed almost the whole laboring class of her people, for the 
purpose of commencing and supporting hostilities against all 
the governments of Europe. This plaim on the part of Eng- 
_ -- - 

(а) Mr. Randolph’s Lcttci to M. Adet, July 6th, 1795. Mr. Pickering's Letter to 
Mr. Pinckney, January IGtIi, 1797. Letter of Messrs. Pinckney, Marsliall, and 
Gerry, to the French Minister, January 27th, 1798. 

(б) Rdpertoiro universel et raisomie de Jurisprudence, par it. Merlin, tom. ix. tit. 

Pri8e.Maritime, sec. 3, art. 3. * • ' 

(c) President’s Proclamation of Neutrality, April 22d, 1793. 

(cf) Instructions of 8th June, 1793. 

(e) Mr. Hammond’s Letter to Mr. Jefferson, September 12th, 1793, and ^is Letter 
to Mr. Randolph, April llth, 1794. 

VOL. r. 13 . . 



146 


OP THE LAW OF NATIONS. [PART I. 

land was promptly and perseveringly resisted by the United 
States; and they contended that corn, flour, and meal, being 
the prodjice of the soil and labor 6f the country, were not con* 
traband of war, unless parried to a place actually invested, (o) 
The treaty of commerce with England, in 1794, in the list of 
contraband, stated, that whatever mateffals served^brectiy to 
the building and equipment of vessels, with the exception of 
unwrought iron and fir planks, should be considered contraband, 
^ and liable to confiscation; but the treaty left the question of 
provisions open and unsettled, and neither power was under¬ 
stood to have relinquished the construction of the law of nations 
which it had assumed. The treaty admitted that provisions 
were not generally contraband, but might become so, acco|;ding 
to the existing law of nations, in certain cases, and those cases 
were not defined. • 

It was only stipulated, by way of relaxation of the penalty of 
the law, that whenever provisions were coiitrubhnd, the captors, 
or their^ government, should pay to the owner the full value of 
the articles, together with the freight, and a reasonable profit. 

Our government has repeatedly admitted that, as far as 
*139 that treaty enumerated contraband articles, *it was de¬ 
claratory of the law of nations, and that the treaty con¬ 
ceded nothiiig on the subject of contraband, {b) 

The doctrine of the English admiralty, on the subject of pro¬ 
visions being considered contraband, was laid down .very fully 
and clearly in the case *of The Jt)n^c Margaretha* (c) It Avas 
there observed, that the catalogue of contraband had varied 
much, and, sometimes, in such a manner as to make it difficult 
to assign the reasons of the variations, owing to particular cir¬ 
cumstances, the history of which had not accompanied the 
history of the decisions. In 1673, certafh articles of provision, 
as edrn, wine, and oil, were deemed contraband, according to 
the judgment of a person of great knowlc^lge and experience in 
___ * _ 

(a) Mr. Jefferson's* Lettor to Mr. Pinckney/^Septeraber 7tli, 1793, and Mr. Ran¬ 
dolph's Letter to Hammond^ May ist, 1794. H 

(;») Mr. Pickering’s Letter to Mr. Monroe, September I2th, 1795. His Letter to Mr. 
Pinckney, January 16th, 1797. Instructions from the Secretary of State to the Amer¬ 
ican Minister to France, July I5th, 1797. 

(c) 1 m}b. Rep. 159, edit. Phil. 
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the practice of the admiralty; and, in much later times, many 
other sorts of provisions have been condemned as contraband. 
In 1747 and 1748, butter and salted fish and rice were con*, 
dernned as contraband; and those casps show that articles of 
human food have been considered as contraband, when it was 
probable tbey were intciided for naval or military use. The 
modern established rule is, that provisions are not generally 
contraband, but may become so, under circumstances arising 
out of the particular situation of tht3 war, or the condition of the 
parties engaged in it. Among the circumstances which te^id to 
preserve provisions from being liable to be treated as contra¬ 
band, one is, that tliey are of the growth of the country which 
produces them. Another circumstance, to Which some indul¬ 
gence is shown by the ’practice of nations, is when the articles 
are in their native and unmanufactured state. Thus, iron is 
treated with indulgence, though anchors and other instruments 
fabricated out of it, are directly coiitraband. Hemp is 
more favorably considered than cordage ; * and wheat is * 140 
not considered as so objectionable a commodity, when 
going to an enemy’s country, as any of the final preparations of 
it for human use. The most important distinction is, wliether 
the articles were intended for the ordinary use of life, or even 
for mercantile ships’ use,^r whether they were going with a 
highly probable fh^stination to military use. The nature and 
quality of the port to which the articles are going, is not an 
irrational test. If the port bo a general commercial one, it is 
presumed the articles are going for civil use, though occasion¬ 
ally a ship of war may be constructed in that port. But if the 
great predominant eharac^ler of that port, like Brest in France, 
or Portsmouth in Knglaiid, be tliat of a port of naval military 
equipment, it will be presumed that the articles were going for 
military use, although it is possible that the articles might have 
been applied to civil consumption. As it is impossible to 
ascertain positively the final use of an article anciintis usus^ it 
is not an injurious rule which deduces the final use from the 
immediate destination ;ifand the presijmption of\L hostile use, 
founded on its destination to a military port, is very much 
inflamed, if, at the time when the articles were going, a consid¬ 
erable armament was notoriously preparing, to which a supply 
of those articles would be eminently useful. 
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These doctrines of the English prize law were essentially the 
same with that adopted by the American Congress in 1775, for 
"they declared, that all vessels, to whomsoever belonging, carry¬ 
ing provisions or other pecessarics to -the British army or navy 
within the colonics, should be liable to . seizure and .confisca¬ 
tion- (rt) They were likewise fully adopted 'by tW Supreme 
Court of the United States, when we came to kn6w and feel 
the value of belligerent rights, by becoming a party to a.mari¬ 
time war. In the case of The Commercen^ (b) a neutral vessel, 
captijfed by one of our cruisers in the act of carrying provis¬ 
ions for the use of the British armies in Spain, the court 
*141 held, that provisions, being * neutral property, but the 
growth of the enemy’s country, and destined for the sup¬ 
ply of the enemy’s military or naval force, were contraband. 
The court observed, that, by the modern law of nations, provis¬ 
ions were not generally contraband, but they might become so 
on account of the particular situation of the war, or on account 
of their destination. If destined for the ordinary use of life in 
the enemy’s country, they were not contraband; but it was 
otherwise if destined for the army or navy of the enemy, or for 
his ports of military or naval equipment. And if the provisions 
were the growth of the enemy’s country, and destined for the 
enemy’s use, they were to be treated as contraband, and liable 
to forfeiture, even thougli the army or navy were in a neutral 
port, for it would be a direct inter|)ositiou in the war. 

This case followed the decisions of Sir William Scott, and 
carried the doctrine of contraband, as applied to provisions, to 
as great an extent. It held the voyage of the Swedish neu¬ 
tral §o illegal, as to deserve the intlictiou of the penalty of loss 
of freight. 

It is the tJsus bellici which determined^an article to be contra¬ 
band; and as articles come into use as implements of war 
which were before innocent, there is truth in the remark, that as 
the means of wai* vary and shift from time to time, the law of 
nations shifts with them; not, indeed, by the change of princi¬ 
ples, but by U change iiijthe applicati6n of them to new cases, 


(а) Journals of the Confederation Congress, vol. i. 241.- 

(б) 1 Wheaton, 382. 
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and in order to meet the varying inventions of war. When 
goods are once clearly shown to be contraband, confiscation to 
the captor is the natural consequence. This is the practice in 
all cases, as to the article itself, cxceptiijg provisions; and as to 
them, when they become contraband, the ancient and strict 
right of forfeiture is softened down to a right of preemptiori on 
reasonable 4errns. (n) But, geue.Tally, to stop contraband ' 
goods,,would, *as Vattel observes, (6) prove an iiieflectual *142 
relief, especially at sea. The penalty of confiscation is 
applied, in order that the fear of loss might operate as a check 
on the avidity for gain, and deter the neutral merchant from 
supplying the enemy with contraband articles. The ancient 
practice was, to seize the contraband goods, and keep them, on 
paying the value. But the modern practice of confiscation is 
far mure agreeable to the njutual duties of nations, and more 
adapted to the preservation of their rights. It is a general 
understanding, grounded on true pnnciplejj, that the powers at 
war may seize and confiscate all contraband goods, without 
any complaiii^on tJic part of the neutral merchant, and witliout 
any imputation of a breach of neutrality in the neutral sover- 
eigii himself, (c) It was contended, on the part of the French 
nation, in 1796, that neutral governments were bound to restrain 
their subjects from selling or exporting articles contraband of 
. war to the belligerent powers. But it was successfully shown, 
on the part of the United States, that neutrals may lawfully 
sell, home, to a belligerent •i)urchascrj or carry, themselves, to 
the belligerent powers, contraband articles subject to the right 
of seizure, in transitu, {d) This right has since been explicitly 
declared by the judicial authorities of this country. (<?) The right 
of the neutral to transport, and of the hostile power to seize, are 
conflicting rights, and>*either party can charge the other with a 
criminal act. 

(а) Case of The Haabct, 2 Rob. Rep. 182. 

(б) B. 3, c. 7, see. 113. 

(c) Vattel, b, 3, c. 7, sec. 113. , 

(J) M. Adet’s Letter to Mr. Piftkering, March llj^i, 1796. Mr. jPickeriagfs Letteia 
to M. Adet, January 20th and May 25th, 1796. Circular Letter of the Secretary of 
the Kavy to the Collectors, August 4th, 1793. 

(e) Richardson v. Maine Ins. Company, 6 Mass. Rep. 113. The Santissima Trini¬ 
dad, 7 Wheaton, 283. 


13* 
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Contraband articles are said to be of an infectious nature, 
^and they contaminate the whole cargo belonging to 
*143 •the same owners. The innocence of any particular 
article is not usually admitted, to exempt it from the 
general confiscation. By the ancient law of Europe, the ship, 
also, was liable to condemnation ; and such a penalty was 
deemed just, and supported by the general analogies of law, for 
the owner of'the ship had engaged it in an unlawful commerce, 
and contraband goods arc seized and condemned ex delicto. 
But the modern practice of the courts of admiralty, since the 
age of Grotius, is milder; and the act of carrying contraband 
articles is attended only with the loss of freight and expenses, 
unless the ship belongs to the owner of the contraband articles, 
or the carrying of them has been connected with malignant and 
aggravating circumstances ; and aniong those circumstances, 8^ 
false destination and false papers are considered as the most 
heinous. In those cases, and in all cases of fniud in the owner 
of the ship, or in his agent, the penalty is carried beyond the 
refusal of freight and expenses, and is extended to the confisca¬ 
tion of the ship, and the innocent parts of the cargo, {a) I'his 
is now the established doctrine; but it is sometimes varied by 
treaty, in like manner as all the settled principles and usages of 
nations are subject to conventional modification, (ft) 

Law of A neutral may also forfeit the immunities of his 
blockade, national character by violations of blockade; and 

(o) Bynk. Q. .T. Pub.!». 1, c. 12 and 14, ITeinec. de Nav. ob Vect. Merc. Vetit. com. 
c. 2, see. 6. Opera, tom. ii. 348. The Staadt Kmbdcn, I Rob, Rep. 2f». The Jongo 
Tobias, 1 Rob. Bep. 329. The Franklin,- 3 Rob. Rep. 217. The Neutralitet, 3 Rob. 
Rep. 295. The Edward, 4 Rob. Rep. 68. The Ranger, 6 Rob. Rep. 125. See infra^ 
p. l!S!,note. 

[b) In the treaty between the United States and tlic Republic of Colombia, and in 
.* that with the Republics of Chili, of Venezuela, and oi*the Pern-Bolivian Confedera¬ 
tion and Ecuador, it is provided, that contraband articles shall not affect the rest of 
the cargo, or the vessel, for it is declared that they shall be left free to the owner. In 
these treaties, the articlc.s of <‘ontraband arc cnumcratdH, and they consist of muni¬ 
tions of war, and other things made up in a military form and for a military use, and 
cavalry horses, with their fiimiturc, and all materials manufactured, prepared and 
formed cxpressly^for the purposes of war, eithei* by sea or land. All other merchan¬ 
dises and things arc declared to lie subjects of lawful commerce.^ 

I In the convention between the United State!^ and the King of the Two Sicilies, made 
October 1,1866, the articles of contraband are enumerated, and it is provided that contra- 
baod articles shall not affect the vessel or the rest of the cargo, whether the rest of the 
cargo belong to the same or a different owner. 11 U. S. Stat. 642. 
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among the rights of belligerents, there is none more clear and 
incontrovertible, or more just and necessary in the application, 
than that which gives rise to tlie law of blockade. 
Bynkershoek (a) say^ *it is founded the principles *144 
of natural reason, as well as on the usage of nations; 
and Grotiu8(6) considers the carrying of supplies to a besieged 
town, or a blockaded port, as an otfence exceedingly aggravated 
and iijjuridus. They both agree that a neutral may be dealt 
with severely; and Vattel says he may be treated as an enemy, (e) 
The law of blockade, is, however, so harsh and severe in its oper¬ 
ation, that, in order to apply it, the fact of the actual blockade 
must be established by clear and unequivocal evidence; and the 
tieutral must have had due previous notice of its existence; and 
thq squadron allotted for tlie purposes of its execution, must be 
competent to cut off all couuimnication with the interdicted place 
or port; and the neutral must have been guilty of some act of 
violation, eitherby going in, or attempting to enter, or by coming 
out with a cargo laden after the commencement of the blockade. 
The failure of either of the points requisite to establish the exist¬ 
ence of a legal blockade, amounts to an entire defeasance of the 
measure, even though the notiticaliori of the blockade had issued 
from the authority of the government itself, {d) ^ 

A blockade must be existing in point of fact; and, in order to 
constitute that existence, there must be a power present to enforce 
it. All decrees and orders, declaring extensive coasts and whole 
countries in a state of blockade, without the presence of an ade¬ 
quate naval force to support it, are manifestly illegal and void, 
and have no sanction in public law. The ancient authorities all 
referred to a strict and actual siege or blockade. The language 
of Grotius (e) is oppidimi ohsessum vel Portus clausm^ and the 
investing power musl^be able to apply its force to every 
point of the * blockaded place, so us to render it danger- *145 

(а) Q- J. Pub. b. 1, 0 . 4, see. 11. , 

(б) B. 3, c. 1, SCO. 5. 

(«) B. 3, c. 7, sec. 117. ^ 

[d] The Betsey, 1 Rob. Rep. 1 Chitty on Commercial La\\>450. Letter from 
Mr. Clay, the Secretary of State, to Mr. Tudor, dated October 23d, 1827. 

(e) B. 3, c. 1, sec. 5. r 

1 The Ostsee, 38 E. L. & Eq. 28. The Coosa, l Newb. Adm. 393, • 
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QU9 to attempt to enter, and there is no blockade of that part 
where its power cannot be brought .to bear, (a) The definition 
of a blockade given by the convention of the Baltic powers, in 

1780, and again in 180^, and by the ordinance of Congress, in 

1781, required that there should be actually a number of vessels 
stationed near enough to the port to make the entry^ apparently 
dangerous. Tfie government of the United States has uniformly 
insisted that the blockade should be eft'ective by the presence of 
a competent force, stationed, and present, at or near the entrance 
of the port; and they have protested, with great energy, against 
the application of the right of seizure and confiscation to in¬ 
effectual or fictitious blockades. (6) 

The occasional absence of the blockading squadron, produced 
by accident, as in the case of a storm, and wiien the station is 
resumed with due diligence, does not suspend the blockade, pro¬ 
vided the suspension, and the reason of it, bo known; and the 

% 

law considers an attempt to take an advantage* of such an acci¬ 
dental removal, as an attempt to break the blockade, and as a 
mere fraud, (c) The American government seemed disposed to 
admit the continuance of the blockade in such a case ; (d) and 
the language of the judicial authorities in New York has been 
in favor of the solidity and justness of the English doc- 
*146 trine of blockade on this * point, (c) But if the blockade 
be raised by the enemy, or by applying the naval force, 

(а) The Mercurius, \ Uob. Rop. 80. The Betsey, 1 Kob. Rep. 93. The Stert, 4 
Rob. Rep. 65. Letter of the Secrctury of the Niivy to Commodore Preble, Febi*uary 
4th, 1804. 

(б) Mr. King*s Letter to Lord Grenville, May 23d, 1799. Mr. Marshall’s Letter to 

Mr. King,*Sej)t. 20th, 1799. Mr. Madison’s Letter to Mr. Pinckney, October 25th, 
1801. Letter of the Secretary of the Navy to Commodore Preble, Pebruary 4th, 1804. 
Mr. Pincknoy’.s Letter to Lord Wellesley, January 1^ 'i, 1811. Tn the convention 
between Great Rritain and Russia, on the 17th of June, 1801, a blockaded port was 
declared to be, ^ tljnt where there i.s, by the disposition of the jjower which attacks it 
with* ship.s, stationary or sufficiently near, an evident danger in entering.'' The defi¬ 
nition in the treaty of commerce between the United States and Chili, in May, 1832, 
art. 15, and the Peru-Rolivian Confederation, in May, 1838, art. 14, of a besieged or 
blockaded place, is “one actually attacked by a,belligerent force, capable of prevent¬ 
ing the entry of thi neutral.” ■ % 

(e) Tho Frederick Molkc, 1 Rep. 86. The Columbia, 1 Rob. Rep. 154. The 
JufFrow Maria Scliroeder, 3 Rob. Rep. 155, The lloffnung, 6 Rob. Rep. U6, 117. 

(d) Mr. Marshall's Letter to Mr. King, September 20th, 1799. 

(e) RadcUff, J., 2 Johns. Cas. 187. liodclilf v. U. Ins. Co. 7 Johns. Rep. 88. . 
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or a part of it, though only for a time, to other 'Qbjects, or by 
the mere remissness of the cruisers, the commerce of neutrals 
to the place ought to be free. The presence of a sufficient force 
is the natural criteriotf by which the nep^ral is enabled to ascer¬ 
tain the existence of the blockade. He looks only to the matter 
of fact; anfj if the blockading squadron is removed when he 
arrives before the port, and he is ignorant of the cause gf the 
removfri, or if he be not ignorant, and the cause be not an acci¬ 
dental one, but voluntary, or produced by an enemy, he may 
enter, without being answerable for, a breach of the blockade. 
When a blockade is raised voluntarily, or by a superior force, 
it puts an end to ft absolutely ; and if it be resumed, neutrals 
rhust be charged with notice dc novo, and without reference to 
the former state of things, before they can be involved in the 
guilt of a violation of the blockade. (//) 

The ol)ject of a blockade is not merely to prevent tin* impor¬ 
tation of sup|)lie*s, but tp juevent exj)ort as well as import, and 
to cut off’ all cominunicatioii of commerce with the blockaded 
port. The act of egress is as culpable as the act of ingress, if 
it be done fraudulently; and a ship coming out of a blockaded 
port is, in the first instance, liable to seizure, and, to obtain a 
release, the party must give satisfactory proof of the innocence 
of his intention. (6) But according to modern usage, a block¬ 
ade does not rightfully extend to a neutral vessel found in port 
when the blockade was instituted, nor prevent her coming out 
with the cargo lu)?id Jide purchased, and laden on board 
before the * commencement of tlic blockade, (c) The *147 
modern practice does not require that the place should 
be invested by land as well as by sea, in order to constitute a 
legal blockade; and if a place be blockaded by sea only, it is 
no violation of belli^rent rights for the neutral to-carry on 
commerce with it by inland communications, {d) • 

« 

(а) Williams v. Smith, 2 Caines's Rop. 1. Letter of the Secretary of State to Mr. 
King, September 20th, 1799. The Hoffnung, G Rob. Rep. 112. 

(б) Bynk. Q. J. Pub, b. 1; c. 4. The Prederick Molke, 1 Rob. Rep. 8G. The Kep- 

tuniis, I Rob. Rep. 170. The Vftuw Judith, J UoboRcp. 150. ' 

(c) The Betsey, 1 Rob. Rep. 03. The Vrouw Judith, 1 Rob. Rep. 150- The Comet, 

I £dw. Rep. 32. Olivera v. Union Ins.*Co. 3 Wheaton, 183. 

(rf) The Ocean, 3 Rob. Rep. 297. The Stert, Ibid- 299, note. Letter of the Secre¬ 
tary of State to Mr. King, September 20th, 1799. 
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It is absolutely necessary that the neutral should have had 
due notice of the blockade, in order to affect him with the penal 
consequences of a violation of it. This information may be 
communicated to him ^n two ways; either actually, by a foi. 
mal notice from the blockading power; or constructively, by 
notice to his government, or by the notoriety of th(^ fact. It is 
immaterial in what way the neutrahcomes to the knowledge of 
the blockade. If the blockade actually exists, and he has knowl¬ 
edge of it, he is bound not to violate it. A notice to a foreign 
government is a notice to,all the individuals of that nation; 
and they are not pennitted to aver ignorance of it, because it is 
a duty.of the neutral government to comrnuTiicate the notice to 
their people, {a) In the case of a blockade without regular 
notice, notice in fact is generally r(‘(juisite ; and there is this dif¬ 
ference between a blockadi; regularly notified and one without 
such notice; that, in the former case, the act of sailing for the 
blockaded place, with an iiitcnt to evaije it, or'to enter contin¬ 
gently, amounts, from the very commencement of the voyage, 
to a breach of the blockade ; for the port is to be considered as 
closed up, until the blockade be formally revoked, or actually^ 
raised; whereas, in the latter case of a blockade de faclo^ the 
ignorance of the party as to its continuance, may be 
*148 received as an excuse for sailTng to the * blockaded place, 

- on a doubtful and provisional destination, {b) The ques¬ 
tion of notice is a question of evidence, to be determined by the 
facts applicable to the case. T'he notoriety of .a blockade is of 
itself sullicient notice of it to vessels lying within the block¬ 
aded port. In the case of Tha Adelaide^ {c) it was the doctrine 
of the English admiralty, that a notification given to one state 
must be presumed, after a reasonable time, to have reached the 
subjects of neighboring states, and it ^liects them with the 
knowledge of the fact, on just grounds of evidence. And after 

the blockade is once established, and due notice received, either 
• ^ 

actually or constructively, the neutral is not permitted to go to 
the station of the blockading force, undelr pretence of in- 


(a) The Neptuniis, 2 Rob. Rep. 110. The Adelaide, 2 Rob. Rep. HI, note. 
t6) The Columbia, I Rob. Rep. 154, The Neptunus, 2 Rob. Rep^ UCb 
(c) 2 Rob. Rep. Ill, in notis, « 
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quiring whether the blockade had terminated, because this 
would l^ad to fraudulent attempts to evade it, and would 
amount in practice to a universal license to attempt to enter, 
and, on being prevented, to claim the, liberty o^ going else¬ 
where. Some relaxation was very reasonably given to this 
rule, in its |Lppllcation to distant voyages from America; and 
ships sailing for Europe, #eforc knowledge of the blockade 
reached them, were entitled to notice, even at the blockaded 
port. .If they sailed after notice, they might sail on a contin¬ 
gent destination for the blockaded port, with the purpose of 
calling for information at some European port, and be allowed 
the benefit of such a contingent destination, to be rendered 
definite by the information. But in no case is the information, 
as to the existence of the blockade, to be sought at the mouth 
of the port, (rt)' 

A neutral cannot be permitted to place Inmself in the, vicinity 
of a blockaded port, if his situation, be so near that he 
may, with impunity, break the blockade whenever *he *149 
pleases, and slip in without obstruction. If that were to 
be permitted, it would be impossible that any blockade could be 
maintained. It is a presumption, almost de jnre^ that the neu¬ 
tral, if found on the interdicted waters, goes there with an in¬ 
tention to break the blockjfdc; and it would reejuire very clear 
and satisfactory evidence 1o re])el the presumption of a criminal 
intent, {b) ^ 

The judicial decisions in England and in this country, have 
given great precision to tlie law of blockade, by the application 
of it to particular cases, and by the extent, and clearness, and 

(a) The Spes and Irene, Uep. Td. 

(//) TJic Ncutraljtct, 6 UoU^Uep. 3(). Thu Charlotte Christine, Ibid. 101. The 
Guto Erwartiing, Ibid. 182. Bynk. Q. J. Pub. b. I, c. 11. The Arthur, 1 ICdw. Ucp. 
202. Uaddiff v. United Ins. Co. 7 Johns. Hep. 47. Fitzsimmons v. Newport Ins. 
Co. 4 Cranoh, 185. « 

A The property of a neutral is not liable to condemnation for a breach o^f blockade^ by a 
voasel in which he embarks, when entefing or departing from port, unless he knew of the- 
intention of the vessel to break it in going out. United States i;. Guillem, 11 How. U. S. 
47. 

A neutral leaving a belligerent country, in which he was domiciled at the commence¬ 
ment of war, is entitled to the rights of a neutral as soon as he sails from the hostile port 
Ibid, see ante, pp. 32, 86, [75, 78.] 
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equity of their illustrations. They are distinguished, likewise, 
for general coincidence and harmony in their principles. All 
the cases admit, that the neutral must be chargeable with knowl¬ 
edge, either actual or constructive, of the existence of the block¬ 
ade, and with an intent, and with some attempt, to break it, 
before he is to suffer the penalty of a violation of The evi¬ 
dence of that intent, and of the #vert act, will greatly vary, 
according to circumstances; and the conclusion to be^ drawn 
from those circumstances will depend, in some degree, upon the 
character and judgiiicnt of the prize courts; but the true prin¬ 
ciples which ought to govern have rarely been a mutter of dis¬ 
pute. The fact of clearing out or sailing for a blockaded port, 
is, in itself, innocent, unless it be accompanied with knowledge 
of the ))lockade. Such a vessel not possessed of such previous 
knowledge is to be first warned of the fact, and a subsequent 
attempt to enter constitutes the breach. This was the provision 
in the treaty with England, in 1794, and it has been declared in 
other cases, and is considered to be a correct exposition of the 
law of nations, (a) 

*150 * It has been a question in the courts of this country, 

whether they ought to admit the law of the English prize 
courts, that sailing for a blockaded port, knowing it to be block¬ 
aded, was, in itself, an attempt,,and an act sufficient to charge 
the party with a breach of the blockade, without reference to 
the distance between the port pf departure and the port invested, 
or to the extent of the voyage performed when the vessel was 
arrested. (6) But in Yeaton v. Fry^ (c) the Supreme Court of 
the United States coincided essentially with the doctrine of the 
English prize courts; for they held, that sailing from Tobago 
for Cura^oa, knowing the latter to be .blpckaded, was a breach 
of the blockade; and, according to the^bpinion of Mr, Justice 


(a) Fitzsimmons y. Newport Ins. Co. 4 Cranch. 185. British Instruct|Qn8 to their 
fleets on th^West India station,.5th of January, 1804. Letter of the Secretary of the 
Navy to Coraritodore Preble, February 4th, 18Q4. Treaty between the United States 
and the Republic of Chili, Moj^, 1832, art. 17, aial between the United States and 
Vonezucia, May, 1836, art. 20. 

(i) Fitzsimmons v, Newport Ins. Co. 4 Cranch, 185. Vos & Graves w. U. fos. Co. 
2 Johns. Cas. 180, 469. 

(c) 5 Cranch, 385. 
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Story, in the case of The Nereide^ (a) the act of sailing' with 
an intent to break a blockade, is a sufficient breach to aufchori 2 e 
confiscation. The ofteaice continues, although at the moment 
of capture, the vegscl be, by stress of w^^ther, driven in a direc¬ 
tion from the port, for the hostile intention still remains un¬ 
changed. The distance or proximity of the two ports would 
certainly have an effect up#n the equity of the application of 
the rule, A Dutch ordinance, in 1630, declared, that vessels 
bound to the blockaded ports of Flanders, were liable to confis¬ 
cation, though found At a distance from them, unless they had 
voluntarily altered the voyage before coming in sight of the 
port; and Bynkershock contends for the reasonableness of the 
order, (b) What that distance must be is not defined; and if 
the ports be not very wide a|)art, the act of sailing for the block¬ 
aded port may‘reasonably be deemed evidence of a breach of it, 
and an overt act of fraud upon the belligerent rights. But a 
relaxation of the* rule has been reciuired and •granted in 
the case of distant voyages, *such as those across the *151 
Atlantic; and the vessel is allowed to sail on A contin- 
gent destination for a blockaded port, subject to the duty of 
subsequent’inquiry at suitable places, (r) The ordinance of 
Congress, of 1781, seems to have conceded this point to the ex¬ 
tent of the English rule, fdft they made it lawful to take and 
condemn all vessels, of ail nations, “ destined to any such porV’ ■ 
without saying anything of notice or proximity, (d)^ 

The consequence of a broa'ch of blockade is the confiscation 
'of the ship; and the cargo is always, primd facie^ implicated in 
the guilt of the owner or master of the ship ; and it lays with 
them to remove the presumption that the vessel was going in 

(а) 9 Crancii, 440, 446. ^ 

(б) Q. J. Pub. b. 1, c. 11. 3 Rob. Rep’. 326, in nofis, 

(c) 5 Rob. Hep. 76. 6 Crunch, 29. Sperry v. The Delaware Ins. Co. 2 Wash. 
Cir. Rep, 243. Naylor v. Taylor, 9 Barnew. & Cress. 718. 

(rf) Joi^als of Congress, vol. vii. p. 186. The mere act of sailing to a blockaded 

4 

{M>rt is notan offence, if there was no premeditated design of breaking th (0 blockade, 
though it should be found to continue when the vessel arrives off tlie port. See the 
opinion of Sir Wm. Scott, in tho^case of The Shepjierdcss, 5 Rob'Adm, Rep. 264 : 
and of Lord Tenterden, in Naylor v, Taylor, 9 Barnew. & Cress. 718; and of Tiudal, 
J., in Medeiros u. Hill, 8 Bingham's Kep. 231. 

I Brig Nayade, 1 Newb. Adm. \ 
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for the benefit of the cargo, and with the direction of the 
owner, (a) The old doctrine was much more severe, and often 
indicted, not merely a forfeiture of the.property taken, but im¬ 
prisonment, and other personal punishment;^/?) but the modern 
and milder usage has confined the penalty to the confiscation 
of the ship and goods. If a ship has contracted guilt by a 
breach of blockade, the offence is not discharged until the end 
of the voyage. The penalty never travels on with th(i vessel 
further than to the end of the return voyage; and if she is taken 
in any part of that voyage, she is taken in dilicto. This is 
deemed reasonable, because no other opportunity is afforded 
to the belligerent force to vindicate the law. (c) The 
* 152 penalty for a * breach of blockade is also held to be remit¬ 
ted, if the blockade has been raised before the capture. 
The delictum is completely done away when the blockade 
ceases, [d) 

Neutral Thera arc other acts of illegal aSvsiStance afforded to 

enemv's ^ belligerent, besides supplying him with contraband 
despatches. goodS, and relieving his distress, under a blockade. 

Among these acts, the conveyance of hostile despatches is the 
most injurious, aiicl deemed to be of the most hostile and nox¬ 
ious character. The carrying of two or three cargoes of stores 
is necessarily an assistance of a limitt^d nature; but in th^ 
transmission of despatches may be conveyed the entire plan of 
a c.ai):ipaign, and it may load to a defeat of all the projects of 
the other belligerent in that theatre of the war. The appropri¬ 
ate remedy for this offence is the confiscation of the ship ; and 
in doing so, the courts make no innovation on the ancient law, 
but they only apply established principles to new combinations 


(a) The Mercurius, 1 Uob. Rej). 80. The Columbia, Ibid. 154. The Neptunus, 3 
Bob. Uep. 173. The Alexander, 4 llob. Hep. 93. The Exchange, 1 Edw, Rep. 39. 
(i) Bynk. Q. J. Pub. b. 1, c. 11. ^ 

(c) The Wclvaart Van Pillaw, 2 Bob. Hep. 128. The Juffrow Mari^ Schroeder, 
3 Boh. Bejj. 147. In cases of (‘outrahand, the return voyjpe has not usnaliy been 
deemed connected with tli« outward, and the offence was depo.sitcd with the offending 
subject; but in dftitant voyages, ^ith contraband ai«l false papers, the rule is different; 
^6 fraud contaminates the return cargo, and subjects it to condemnation, as being 
one entire transaction. The Uosulie and Betty, 2 Rob. Rep. 343. The Nanoy, 3 Ibid. 

' 122. Carrington v. TI)c Mercliaiits* Ins. Co. 8 Peters's U. S.^ep. 496. 

(rf) The Lisetto, 6 Rob. Rep. 387. 
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of circumstances. There would be no penalty in the mere con¬ 
fiscation of the despatches. The proper and efficient remedy 
is the confiscation of the vehicle employed to carry them ; .and 
if any privity subsists between the owners of the cargo and the 
master, they are involved by impfication in his delinquency. If 
the cargo bq the property of the proprietor of the ship, then, by 
the generar rule, conlinmliom delicti^ i\ie cargo shares the 
same fate, and especially if there was an active interposition in 
the service of the enemy, concerted and continued in fraud, {a) 

A distinction has been made between carrying despatches 
of the enemy between different parts of his dominions, and 
carrying des|>ntches of an ambassador from a neutral 
•country to his own sovereign. The effect of the former *153 
despatches is presumed 1o be hostile*; but the neutral 
country has a right to preserve its ndations with the enemy, 
and it does not necessarily follow that the communications are 
of 8C hostile nature. Ambassadors resident in a neutral (*ountry, 
are favorite objecis of the protection of Ihe law of nations, and 
their object is to preserve the relations of amity between the 
governments; and the presumption is, that ihe neutral state 
preserves its integrity, and is not eoncerned in any hostile 
design. {&) 

In order to enforce the rigids of belligerent nations of 

against the delinquencies of neutrals, and to 
the real as well as assumed character of all vessels on the high 
seas, the law of nations arms them with the practical power of 
visitation and search. The duty of self-preservation gives to. 
belligerent nations this right. It is founded upon necessity, and 
is strictly and exclusivtdy a war right, and does not rightfully* 
exist in time of peac^^juilcss conceded by treaty, (c) All writers 


(а) The Atalanta, 6 Koh. Rep. 440. 

(б) The, Caroline,. 6 Hob. ftop. 461, Mnrtens’s'Summary, h. 7, c. 13. 

(c) The Le Jjouis, 2 Dodson, 248. The Antelope, 10 Wheaton, llo. YoUthe 
British Parliament, by B|(|^tutc, in August, 1830, in order more effectually; to suppress 
the slave-ti*ade, and especially as against Portugal, a power that had grossly violated 
her treaty with England on that subject, authorized tjje power of visftation and search 
in time t>f peace. The British government disclaim the right of seat^k in time of 
peace, bat they claim at all timos the right of vhU, in order to know whether a voeeel, 
inrctcnding, for instance, to be .^mcrican, and hoisting the American flag, be really 
w&at she seems to be. Xiord Alusrdeen's Despatch of December, 1841, to the Ameri- 
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upon the law of nations, and the highest authorities, acknowl¬ 
edge the right iji time of war as resting on sound principles of 
public jurisprudence, and upon the institutes and practice of all 
g^eat maritime powersji(a) And,if, upon making the search, the 
vessel be found-employed in contraband trade, or in carrying 
enemy’s property or troops, or despatches, she is Jiable to be 
taken and brought in for adjudication, before a prizfe court 
Neutral nations have frequently been disposed to question 
and resist the exercise of this right. This was particularly the 
case with the Baltic confederacy during the American war, and 
with the convention of the Baltic powers, in 1801. The right. 
of search was denied, and the llag of the state was declared to 
be a substitute for all documentary and other proof, and to 
exclude all right of search. Those powers armed for the 
*154 purpose of defending their neutral * pretensions; and 
England did not hesitate,to consider it as an attempt to 
introj^uce, by force, a new code of maritime law inconsistent 
with her belligerent rights, and hostile to her interests, and one 


can Minister, Mr. Stevenson. Bui the government of the United States do not admit 
the distinction between the right of visitation and the right of search. They considor 
the difference to be one rather of dcHnitioii than principle, and that it is not known to 
the law of nations. They will not ailmit the flUcn’ise of the claim of visit to be a 
right; while the British governhicnt ronoedes that if, in tlie exercise of the. right of visit 
to ascertain the genuineness of the flag which a suspccicd vessel bears, any injury 
ensues, prompt rcpanition would be made. mutunt right of visihition and search 

in reference to the slave-trade, has even been conceded by the Kuropean governmonts 
of Austria, Prance, Great Britain, rnissia, and Kussia, who were parties to the Quin¬ 
tuple Treaty at London, of Deretnhor, 1841. See Mr. \Veh.ster*s J)(*spatch as Ameri¬ 
can Secretary of State, to Mr. Kvcjctt, the vXmeriean Minister at London, of March 
28,This treaty was siihsequenily ratified by all the contracting parties except 
Franco, who remained bound onlv to a restrictive right of search under the conven- 
tions of 1831 and 1833, Tlie inter-visitation of ships at sea is a branch of the law of 
self-defence and is, in point of fact, jiractiscd by the public vessels of all nations, in- 
. eluding those of the United States, when the piratical chai'acter of a vessel is sus¬ 
pected. The right of visit is conceded for the solo pih pose of ascertaining Jpie real 
national character of tlffe vessel sailing under suspicious circumstances, and is wholly 
distinct from the right of search. It has been termed, by Supreme Court of the 
United States,/Ae rtght of approach for that •p^rpt^se'; (The Marianna Flora,; 11 
Wheaton, 1, 43 ;)*und it is conisi^cred to be well warranted by the principles of'public 
law and the usages of nations. Byiik. Q. J. Fub. lib. i, c. 114, S. 1\ ^ “ 

(a) Vattel, b. 3, c. 7, sec. 114. Ord. de la Marine, of 1681, art. 12. Hilbner, de la 
Saisic dcs Batimens Kcutres. The Maria, I Hob. l(ep. 340. The Le Louis, 2 Dod- 
son*8 Adm. ^ep. 245. The Mununua Flora, 11 Wheaton, 42. 
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which would go to extinguish the right of maritime capture. 
The attempt was speedily frustrated and abandoned, and the 
right of search has, since that time, been considered incontro¬ 
vertible. (fl) • f 

The whole doctrine was ably discussed in the English high 
court of a<lniiralty, in the case of ^ The Mariay{b) and it was 
adjudged, that the right was incontestable, and that a neutral 
sovereign could not, by the interposition of force, vary that 
right. Two powers may agree among themselves that the pres¬ 
ence of one of their armed ships, along with their merchant 
ships, shall be mutually understood to imply that nothing is to 
be found in that convoy of merchant ships inconsistent with 
amity or neutrality, (c) ^ But no belJigcTent power can legally be 
compelled, by mere force, to act^ept of such a pledge; and every 
belligerent power who is no i^iirty to tlie agrecrnenf, has a right 
to insist on the only security known to the law of natipns on 
this subject, independent of any special covenant, and that is 
the right of persotn^l visitation and search, to be exercised by 
those who have an interest in making it. 'I'he penalty for the 

violent contravention of this right, is the confiscation of the 
* 

property so withheld from visitatioji; and the iiilliction of this 
penalty is conformable to the settled practice of nations, as well 
as to the principles of tHfe municipal jurisprudence of most 
countries in Europe, There may be cases in which the master 
of a neutral ship may bo authorized, by the natural right of 
self-preservation, to defend himself against extreme violence 
threatened by a cruiser, grossly abusing his commission; but, 
except in extreme cases, a merchant vessel has no right to say 

(a) In the convention betweeu Kn^lmul and Russia, on the I7th of .Tune, 1801, 
Russia admitted the belligerent right of search, even of merchant vessels navigating 
under convoy of a ship of war, provided it was exercised by a ship of war belonging 
to government. 

(b) I Rob. Rep. 340. 

(c) In the treaty of commerce between tlic United States and the Republic of Chili, 
in 1932, it was agreed, that the right of«visitation and search sljpuld not apply to 
vessels sailing under convoy. So, also, in the convention between the United States 
and the Peru-BoUvian Confederacy of 1838, art. 19. 


’ See the Treaties with Peru, San Salvador, and Guatemala, 10 U. S. Stat. 

14 * 




for itself, and an armed vessel has no right to say for it, that it 
will not submit to visitation or search, or be ctirried into 
*155 a proximate port for judicial inquiry. Upon *111686 prin- 
^ ciples, a fleet of%Swedish merchant ships, sailing under 
convoy of a' Swedish ship of war, and under instructions from 
the Swedish government to resist, by force, the rigjit of search 
claimed by British lawfully commissioned cruiser^, was con¬ 
demned. The resistance of the convoying ship was a resistance 
of the whole convoy, and justly subjected ^he whole to confisca¬ 
tion. (a) 

The doctrine of the English admiralty on the right of visita¬ 
tion and search, and on the limitation of the right, has been 
recognized, in its fullest extent, by the courts of justice in this 
country, {b) The very act of sailing under the protection of a 
belligerent or neutral convoy, for the purpose of resisting search, 
is a viglation of neutrality. The Ua^iisli government asserted 
the s^ime principle in its correspondence with"the government 
of the United States, and in the royal instructions of the 10th 
of March, 1810, (c) and none of the powers of Europe have 


jailed in question the justice of the doctrine, [d) Confiscation 


(ai The Maria, 1 Kob. Kop, 340. The Elsahe, 4 Uob. Rep. 408. 

(6) The Ncrcide, 9 Cranch, 427, 438, 443, 1^45, 453. The Marianna Flora, 11 
Wheaton, 42. The governmm of the UniUMl States admits the right of visitation 
and search by belligerent government vessels of their private merchant vessels, for 
enemy's property, articles contraband of war, or men in the land or naval service of 
the enemy. But it does not understand the law of nations to authorize, and does not 
admit, the right of search for subjects or seamen. England, on the other hand, assorts 
tlft right to look for her subjects on the high seas, into whatever service they might 
wander, and will not renounce it. The objections to the British claim, on the ground 
of public law and policy, were stated With great force and clearness, in 1818, by the 
American Minister in London to Lord Casllereagh. Memoranda, pp. 181-193, 

279-283. The claim of Great Britain to the right ofSearch, on the high seas,'of 
neutral vessels, for deserters and other persons liable to military and naval servi(», 
has been a Question of animated discussion between that goveimment and the United 
States. It was one principal cause of the -war of 1812,'and remains unsettled:!^, 
day. In the discussionTin 1842, between Lord Ashburton and Mr. Webstar, ijElfativo 
to the boundary line of the State of Maine, the American Minister incidetttftUy dis¬ 
cussed the subject and intimated that the rule*hereafter to be insisted on would be, 
that every regularly documentedTAmeriean merchant vessel was evidence that the. sea¬ 
men on hoard vrere American, and would find protection under tho American flag. 

^ (c) 4 Hall’s Law Journal, 263. Letters of Count Rosenkrantz to Mr.Erving, 28th 
and 30th June, and 9th July, 1811. ^ ^ 

. (df) The Austrian ordinance of neutrality of August 7th, 1603, enjoined it upon all 
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is applied by vwiy of penalty for resistance of search, to*all 
vessels, without any dtscrimination as to the national character 
of the vessel or cargo, and without separating the fate of the 
cargo from that of the ship. » 

This right of search is co’nfined to private merchant vessels, 
and does ijot apply to public ships of war. Their immunity ^ 
from, the eSxercise of any civil or criminal jurisdiction but that 
of the sovereign power to which they belong, is uniformly 
asserted, claimed and conceded. A contrary doctrine is not 
to be found in any jurist or writer on the law of na¬ 
tions, or * admitted in any treaty ; and every act to the * 156 
contrary has been promptly met and condemned, (a) 


their Tc.sscls to submit to visitation oii*the high seas, and not to make any ditlioiilty as 
to the production of the documentary proofs of property. 

(a) Tliurlow’s Slate Ihipcrs, vol. ii. p. ho.*}. Casarcgis’s Discourses, h'Jfi. Mr. 
Canning's Letter to Mr. Monroe, August 3d, 1807. Kdinburgh Keview for October, 
1807, ait. I. In the ease of rrius Froderik, 2 Dodson’s Adm. Kep. 451, tfe ques* 
tJon was raised, and learnedly discussed, whether a public armed ship, belonging to 
the King of the Netherlands, was liable to civil or criminal process in a British port. 
She was brought in, by assistance, in distress, and salvage was claimed, and the ship 
was jirroted upon that claim, and a plea to tlie jurisdiction interpo-sed- The question 
went oil' by arrangement, and was not decided, thougli the immunity of such vessels 
from all yirivatc claims was forcibly urged, on grounds of general policy and the 
usage of nations. And in this co#ntry, In the case of The Scliooncr Excliauge v, 
M’Faddon, 7 Craficb, 116, it was decided, after great discussion, that a public vessel 
of war of a foreign sovereign, at jjcace with the United Statc.s, coming into their ports, 
and demeaning herself in a friendly manner, was exempt from the jurisdiction of the 
country. L’lnvinciblc, 1 Wheaton, 238, 252, S. P. In that interesting case. The 
Schooner Exchange, it was sliown, that the exemption of a public ship in port from the 
local jurisdiction, was not founded on the absolute right of another sovereign to such 
an exemption, but upon principles of public comity and convenience, and arose from 
the presumed consent of nations; that coniient might he withdrawn, ujjon notice 
without just oifence; and jj(^a foreign ship, after such notice, comes into the port, she 
becomes amenable to the lolal laAvs in the same manner as other vessels; and though 
a public ship and her armament might-be excepted, rfic prize property which she 
brings into port is subject to tlie iocal jurisdiction, for the pur|>ose of cxaminafioti and 
Ifiquirj, and, in a proper ca.ii, for restitution. It has been asserted, on the part of the 
executive authority of the United States, that a writ of habtks corpus may be lawfully 
awarded, to bring up a subject illegally detained on board a foreign ship of war in 
ourwaters. Opinion of the Atton#ey-Gcneral of the United Spites, Juno 24, 1794. 
(Opinions of the Attorneys-Gentral, voUi. 47.) ^ go, also, it was^ tho official opinion 


% 


1 If no express conventions refuse to the public ships of belligerents the privilege of asy- 
im in our waters, they and their prizes, while lying inoA'ensively in any harbor of the 
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i'he exercise of the right of visitation andtsearch must be 
conducted with due care and regard to the rights and safety of 


of the Attorney-General of the United States, in 1799, that it was lawful to serve ciril 
or criminal process iijion a person on board a foreij^n ship of war lying within a har¬ 
bor of the United States. Ih. vol. i. 55-57. These opinions do not iyply,of course, 
to any process against the ship itself. Mr. WcbvStcr, the American Secretary of State, 
in his diplomatic letter to Lord Ashburton, the British Minister, at Washington, of the 
date of August 1st, 1842, contended, that if avcssel he driven by stress of weather, or 
other necessity, or carried by unlawful force, into a British port, even if it be a pro¬ 
hibited or blockaded [>ort, that necessity exempted the vessel from all penalty and all 
hazard: that a vessel on tlie high seas is regarded as part of the territory of the nation 
to which she belongs, and subject to its exclusive jurisdiction ; and if it be forced by 
such necessity into a foreign port, her immunities cotitinuc by the comity and practice 
of nations : that the jurisdiction continues, though the vessel be at author in the foreign 
port; so that if a murder be committed on boat’d a vessel in a foreign port, by one of 
the crew, or a ))asscnger, on another of the crew, or a ]>assenger, t'lu; offence is cogniz¬ 
able by the courts of the nation to whi<‘h the vessel belongs; that the vessel, while 
water-borne in fortngn phiecs, was, for the gcncraj ptir^me of ytiveruiny and reyuJating 
ike rightSy dalles, and obligations of those on hotud, consider^ as part of the territory to 
which she belonged, and that local laws did not affect ejSting relations between per¬ 
sons on board. Ho further stated that, by the comity and practice of nations, merchant 
vessels going voluntarily into a foreign port for trade, retain on hoard, for their protec¬ 
tion and government, the jurisdiction and laws of their own country. These immuni- 
tilfe were presumed to exist as a part of civiliisation, and to be allowed until expressly 
retracted. This ju-esumpliou is dceme<l to be part of the volunUiry and adopted law 
of nations. The case of a vessel forced by necessity into a foreign port, placed the 
claim for exemption from interference on higher principles and stronger courtesy. If 
the vessel has slaves on board, the^ foreign government Iras no right to enter oii board 
and interfere with that relation. It was admitted, however, that the exemption from 
the local jurisdiction could not he claimed for unlawful acts done, and contracts made, 
on board the vessel so placed. See supra, pp. 109,124, n. andin/ra, p.362. The Act 
of Congress giving jurisdiction in cases of felony,* committed in a foreign port, as in 
the ease stated by Mr. Webster, assumes, and impliedly admits, a concurrent jurisdic¬ 
tion in the courts of the territory where the vessel was at the time. Lord Ashburton, 
in his reply of the Gth of August, dceliifcd the discussion of the question ofinimunity 
in harbor, on general princijilo.'?, and said, that Mr. Webij^ . had advanced’some prop* 
ositiojis which rather surprised and startled liim, though he did not pretend to judge 
of them, lie admitted, that in the ca.se of Anieriq^in vessels, driven by necessity into 
a British port, there ought not to be any oilicious intcrferj^nce with them, nor any fur¬ 
ther inquisition into the j|^te of persons or things on board than might be indispensk- 
blo fco enforce the observance of the municipal laws of the country, and the proper 
regulation of its harbor.s and watVrs. The principles of tiational law, stated In the 
diplomatic conesp# .iclence above referred to, were ^judicially recognized by the Su¬ 
preme Court of Louisiana, in ihS ease of Ale Cargo v. New Orleans Ins. Company, 


* 

United States, are exempt from the local jurisdiction. Opinions of the Attomeys-Generfi||k 
▼el. vil. p. 183. (18 Law Rep. 241.J , - 
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the vessels, (a) -If the neutral has acted with candor and good 
faith, and the inquiry has been wrongfully pursued, the belliger- 

M) Robinsoiys R. 202, 316. It was there declared to he a true exposition of the law 
of nations, that a vessel* on the high seas, in time of peace, engaged in a lawful voyage, 
was ijpder the exclusive jurisdiction of the state to which her flag belongs; and that 
if forced by necessity into a port of a friendly power, she loses none of the rights ap¬ 
pertaining to her on tlie high sens ; but herself and cargo, and the persons on board, 
with thek property, and all the rights incitlcntto their personal relations, as established 
by the laws of the state to which they belong, were placed under the protection which 
the law of nations extends to the unfortunate under such circumstancca. Although 
the jurisdiction of tlic nation over the vessel belonging to it be not wholly exclusive, 
and though, for any unlawful ncU committed, while in such a situation, by the master, 
crew, or owners, she or they may be responsible to the laws of the place, yet the local 
laws do not supersede the laws gf the country to which the vessel belongs, so far as 
relates to tlic rights, duties, and obligations of those on board; and that whatever 
might be the state of the foreign law in relation to slavery, it did not operate on hoard 
the vessel so forced'*by iici cssity into the foreign port, jind before a voluntary lauding 
of the slaves on board, to dissolve the relation of nuistcr and slave. 

Two cases, in whic4i this interesting subject was discussed, arc cited from Orlolnn, 
Rfiglcs Intenmriomiles de la Mcr, tom. i. in Wheaton’s Elements, 3d ed. pp. 152-154, 
ill which it was decided by tltc council of state, in 180G, in the .French courts, that for¬ 
eign private ve.ssels in French ports, for the purpose of trade, were exempted from the 
local juris<Uction, as to acts of more international discipline of the‘Vessel, gnd even as 
to crimes and oifencos committed by a j)crson forming a part of ks officers and cr^, 
against another person belonging'to the same, wlieii tlie peace of the ])ort is not dS- 
turbed. But tlic local jurisdiction is properly asserted as to crimes committed on 
board the vessel against persons not forming part of its officers and crew, or liy any 
other than a person belonging to the same, or those committed by tlie officers and 
crew upon each other, if tlic t>cacc of the port be thereby disturbed; and the jurisdic¬ 
tion, also, is exercised as to civil contracts made with persons not belonging to the 
vessel. These were the cases of 'rhe Newton, at Antwerp, and of The Sally, at Mar¬ 
seilles. These cases show a liberal relaxation of the strict rights of the local jurisdic¬ 
tion, and so they are regarded by Mr. Wheaton. Another important principle of 
intcruntional jurisprudence wah declared by the French Court of .Cassation, iu 1832, 
in ^the case of* The Carlo Alberto, (Sircy, Kecueil General de Jurisprudence, tom. 
xxxii. p‘. 578, cited from Wheaton's Elements, 3d edit. 154,) viz: that by the law of 
•nations, a foreign ves.scl, aft^d or neutral, is considered as part of the territory of the 
nation to which it belongs, and entitled to the privilege of the inviolability of the ter¬ 
ritory; but that privilege ceases to protect her when having committed acts of hostility 
in the French territory ineon|istont witli its charuetcr of ally or neutral; and that even 
thp pretext of putting into port in distress, will not exclude jurisdiction of thejlocal 
^ibunaU’of a charge of high treason against the persons found on board. 

(tt) The Anna Maria, 2 Wheaton^ 327. The right of visitation and search is some¬ 
times laid under special restrictiipns, by convention ^.tween maritrrho- states. See, for 
instance, art. 17 of the convention of navigation and commerce between the United 
States and the Peru-BoUvian Confederation, May, 1838.^ 

Treaties made by the United States with Guatemala, March 8d, 1849 and with Peiau; 
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ent cruiser is responsible to the neutral in costs and damages, 
to be a'ssessed by the prize court which sustains the judicial 
examination. The mere exercise of the right of search in¬ 
volves the cruiser in trespass, for it is strictly lawful; but 
if he proceeds to rapture the vessel as prize, and sends her in 
for adjudication, and there be no probable cause, is respon¬ 
sible.. Tt is not the search, but the subsequent capture, which 
is treated in such a case as a tortious act. (a) If the capture 
be justifiable, the subsequent detention for adjudication is never 
punished with damages; and in all cases of marine torts, courts 
of admiralty exercise a large discretion in giving or withholding 
damages, (h) ^ 

* 157 * A rescue cflected by the crew after capture, and when 

^ . the captors are in actual possession, is unlawful, and con¬ 

sidered to be a resistance wilhirt the application of the penalty 
of confiscation, for it is delivered by force from force, (c) And 
where the penalty attaches to all,, it attaej^es as completely to 
the cargo as to the ship, for the master acted as agent of the 
owner of the cargo, and his resistance was a fraudulent attempt 
to withdraw it Jrom the rights of war. (rf) 

Neutral A neutrul is bound not only to submit to search, but 
doturiieiit'.. have his vessel duly furnished with the genuine 

documents requisite 1o support her neutral character, (e) The 
most material of these documents are, the register, passport, or 


(а) 2 Mason’s llcp. 430. 

(б) Story, J., II Wlu-nton, 54-56. 

(c) The Dispatch, 3 Hob. Itop. 278. I3rowii o. Union Ins. Co. 5 Day’s Rep. 1. 

(c?) The Catherina Klizai»cth, .5 Hob. Hep. 232. 

(c) Answer to the Ihussian Memorial, 1753. Hiibner, rte la Saisie des Baliraens 
Neutres. /'■' 


July 26tli, 1861, embody most of the n!)cri\l provisions for ii^'^eniational privileges, and the 
presejvation, during war, of neutral rights, which the neutral nations of Europe have long 
sought to secure. See tliese treaties for provisions, as, trade with enemies; definition ^ 
blockade; regulation of visitation and scarcli; exemption of confiscation on the com* 
mencement of liosfcities; reciprocal rights in the c^izons to successions and mheri* 
tauces, &o. * 

^ Honest mistake, though induced by tho act of their government, will not relievo 
captow from a liability to co'Jts and damages: for the court imposes these not as a pun¬ 
ishment, but by Way of iiKleinnity to the neutral for the loss* and damage ^hicb he ha^ 
sufttaineA by the wrongful detention. The OstseQ^ 33 E. L. & E^. 28. 
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sea-letter, muster-roll, log-book, charter-party, invoice, and bill 
of lading. The want of some of these papers is strong pre¬ 
sumptive evidence against the ship’s neutrality; yet the want 
of any one of them is not absolutely cooclusive. (a) Si aliquid 
ex sohmnibus deficiat^ cvm wqmtas poscit stihveniendim est. The 
concealment of papers material for the preservation of the neu¬ 
tral character, justifies a capture, and carrying into port for 
adjudication, though it does not absolutely re<juire a condem¬ 
nation. It is good ground to refuse costs and damages on resti¬ 
tution, or to refuse further proof to relieve the obscurity of the 
case, where the cause labored under heavy doubts, and there 
was primd facie ground for condemnation independent of the 
concealment, {h) The spoliation of papers is a still more aggra¬ 
vated and inflatoed circumstance of suspicion. That 
fact may cxclrftle furtlier * proof, and be sufficieiit to in- *158 
fer guilt; but it docs not, in England, as it does l)y the 
maritime law of other eonntfies, create an absolute presumption 
juria vt de jure ; ancPyel, a case that escapes with such a brand 
upon it, is saved so as ])y fire, (r) The Sujfi'crne Court of the 
United States has fidlowed the less rigorous English rule, and 
held that the spoliation of ])apers was not, of itself, sufficient 
ground for condemnation, and that it was a circumstance open 
for explanation, for'it may have arisen from accident, necessity, 
or superior force. («/) If the explanation be not prompt and 
fr-t^nk, or be weak and futile ; if the cause labors under heavy 
suspicions, or there be a vehement presumption of bad faith, or 
gross prevarication, it is good cause for the denial of finrther 
proof; and the condemnation ensues from defects in the evi* 


(rt) Danish Instructions^^th March, 1810. The rej^ister of a vessel is the only 
document which need he on hoard a vessel iu time of universal peace, to prove 
national character. Catlett v, I’acifie Ins. Co. I Tainc’s Kep. .594. By the conven¬ 
tion of navigation and comyicrcc between the United Stales and the l*cru-Bolivian 
Confederation, May, 1838, art. 18, the vessels of each power are to be furnished in 
time of war with sea-letters or passports, de&cribing the name, property, and burden 
of the ship, and name and residence of the ronimandcr. So they must also be pro¬ 
vided with certificates, containin;t the particulars of the cargo, a..d the place whence 
the ship sailed, e^ned by the officers of tho port. 

Livingston & Gilchrist v. Maryland Ins. Co. 7 Crauch, 544. 

(c) The Hunter, 1 Dodson’s Adm. Hop. 480. 

(d) Tho PiztUTO, 2 Wheaton, 227. 
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dence, which the party is not permitted to supply. The obser¬ 
vation of Lord Mansfield, in Bernardi v. Motteux^{a) was to 
the. same effect. By the maj^timc law of all countries, he said, 
throwing' papers overboard was considered as a strong presump¬ 
tion of enemy’s property ; but, in all his experience, he had never 
known a condemnation on that circumstance only. 

((/) Doug. Rep. 581. 
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LECTURE VIII. 

OP 'rilUCES, PASSPORTS, AND TREATIES OF PEACE. 

Having considered the rights and duties ajipertaining to a 
state of war, I proceejJ to examine the law of nati^jns relative 
to n<'gotiations, conventions, and treaties, which either partially 
interrupt the war, or terminate in peace. 

(1.) A truce or suspension of arms does not termi- Kirectofa 
natc the Avar, but it is one of the commerria belli which 
suspends its operations. These conventions rest upon the obli¬ 
gation of good faith, and as they lead to pacific negotiations, 
and are necessary to control hostilities, and promote the cause 
of humanity, they are sacredly observed by civilized nations, 

A particular truce is only a partial Cessation of hostilities, as 
between a town and an army besieging it. But a general truce 
applies to the operations of the war; and if it be for a long or 
indefinite period of time, it amounts to a temporary peace, 
which leaves t\ic state of the contending parties, and the ques¬ 
tions between them, remaining in the same situation as it found 
them. A partial truce may be made by a subordinate com¬ 
mander, and it is a power necessarily implied in the nature of 
his trust; but it is requisite to a general truce, or suspension of 
hostilities throughout the nation, or for a great length of time, 
that it may be made by the sovereign of the country, or by his 
special authority, (a)^ Tlie general principle on the sub¬ 
ject *is, that if a commander makes a compact with the * 160 
enemy, and it be of such a nattire that the power to make 
it could be reasonably implied from the nature of the trust, it 
will be valid and binding, though he abuse his trust. The obli- 
gjition he is .under not to at^usc his trust regards his own state, 
and not the eneftny. (6) 


(o) Vattel, b. 3, c. 16, sec. 233-23S. Grotius, b. 8, c. 21. 

(^) Rutherforth, b. 2, c. 9. Vattel, b. 3, c. 16, sec. 261. Grotius, b. 3, c 22, sec. 4. 

VOL. I. 15 
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A truce binds the contracting parties from the time it is con¬ 
cluded, but it does not bind the individuals of the nation so as 
, to render them personally responsible for a breach of it, until 
they have had actual «;r constructive notice of it. Though an 
individual may not be held to make pecuniary compensation 
for a capture made, or destruction of property, after the suspen¬ 
sion of hostilities, and before 'hotice of it had reached him, yet 
the sovereign of the country is bound to calise restoration to be 
made of all prizes made after the date of a general truce. To 
prevent the danger and damage that migljt arise from acts com¬ 
mitted in ignorance of the truce, it is common and proper to fix 
a prospective period for the cessation of hostilities, with a due 
reference to the distance and situation of places, (rt) 

A truce only temporarily stays hostilities; and each party to 
it may, within his own territories, do whatever he would have a 
right to do in time of peace. He may continue active prepara¬ 
tions for war, by repairing fortifications, levying and disciplining 
troops, and collecting provisions and articles of war. He 
do whatever, under all the circumstances, would be deemed 
compatible with good faith and the spirit of the agreement; 
but he is justly restrained from doing what would be directly 
injurious to the enemy, and could not safely be done in the 
midst of hostilities, Tims, in the case of a truce between the 
governor of a fortified town and the army besieging it, neither 
party is at liberty to continue works, constructed either for at¬ 
tack or defence, and which could not safely be done if 
*161 hostilities had ^continued ; for 1his would be to make a 
mischievous and fraudulent use of the cessation of arms. 
So, it would be a fraud upon the rights of the besieging army, 
end an abuse of the armistice, for the gsgr ison to avail them¬ 
selves of the truce to Introduce provisions and succors into 
the town, in a way, or through passages, which the besieging 
army^would have been competent to preybnt. (6) The meaning 
of every such compact is, that all things should remain as they 
were in the places contested, and which the possession wjs 
disputed, at tfie moment of’the^concltfsion of the truce, (c) 


(а) VattH, b, 3, c. 15, see. 239, 244. 

(б) Vattel, b. 3, c. 16, sec. 247, 248. 
(c) Ibid. see. 2.50. 
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At the expiration of the trace, hostilities may recommence 
without any fresh declaration of war; but if it be for an indefi¬ 
nite time, justice and good*faith require due notice of an inten¬ 
tion to terminate it. (a) $ 

Grotius and Vattel, (6) as well as* other writers on national 
law, have a^fitated the question, whether a truce for a given 
period, as, fbr instance, from the lirst of January to the first of 
iPebruaB'y, will include or exclude the first day of each of these 
months. Grotius says, that the day from whence a truce is to 
be computed, is not one of the days of the truce, but that it will 
include the whole of the first day of February as being the day 
of its termination. Puffendorf, Heineccius and Vattel, on the 
other hand, are of opinion, that -the'day of the commencement 
of the truce would be included; and as the time ought to be 
taken largely a'nd liberally, for the sake of humanity, the last 
day mentioned would also be included. Every ambiguity gf 
this kind ought always to be prevented, by positive and precise 

from such a day to such a day, both inclu- 

*(2.) A passport or safc-conduct is a privilege *162 of a pass- 
granted in war, and exempting the party from *'^*'‘* 

the effects of its operation, duri;ig the time, and to the extent 
prescribed in the permission. It ffows from the sovereign au¬ 
thority; but the power of granting a passport may be delegated 
by the sovereign to persons in subordinate command, and they 
arc invested with that power Cither by an express commission„or 
by the nature of their trust, (d) The general of an army, from 
the very nature of his power, can grant safe-conducts; but the per¬ 
mission is notfctransferable by the person named in the passport, 
for it may be that t|je government had special reasons for grant¬ 
ing the privilege to‘the very individual named, and it is presumed 
to be personal. If the safe-conduct be granted, not for persons^ 

-- ^ - ^ — 

(а) Vattel, b* 3, c, 16, sec. 260. 

(б) Grotius, b. 3, c. 21, sec. 4. Vattel, b. 3, c* 16, sec. 244. Puff. b. 8, c. 7, sec. 8. 
Heinccc. Jujr. Nat. ct Gent. 2, 9, 208^. 

(c) The rule proposed by the English commissioners, in their i^ort on the practice 
of the English eouris, in July. 1831, U rocommondfd by its simplicity and certainty. 
They proposed to compute the first day exclusively, and the last day inclusively, in 
ail cases. ,See voi. iv. p. 95, note. 

(d) Vattel, b. 3, c. 17. 


^ipulation.s, as, 
sive. (c) 
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but for effects, those effects may be removed by Others besides 
the owner, provided no person be selected as the agent, against 
whom there may exist a personal objection, sufficient to render 
him an object of suspicion or danger, within the territories of 
the power granting the permission. 

He who 'promises security, by a passport, is mprally bound 
to afford it against any of hil subjects or forces, and to make 
good any damage the party might sustain by a violatiorf of the* 
passport. The privilege being so far a dispensation from the 
legal effects of war, it is always to be taken strictly, and must 
be confined to the purpose, and place, and time, for which it 
was granted. A safe-conduct generally includes the necessary 

t 

baggage and servants of the person to whom it is granted; and, 
to save doubt and difficulty, it is usual to enumerate, with pre¬ 
cision, every particular branch 'and ext(*nt of the indulgence. 
If a safe-conduct be given for a stated term of time, the person 
in whose favor it was granted must leave the enemy’s country 
before the time expires, unh*ss detained by sickness, (jf 
*163 some unavoidable circumstance, *and then he remains 
under the same jirotcction. The case is different with 
an enemy who comes into the country of his adversary during 
a truce; He, at his own peril, takes advantage of a general 
liberty allowed by the suspension of hostilities, and, at the 
expiration of the truce, the war may freely take its course, 
without being impeded by any claims of such a party for pro¬ 
tection. (a) ^ 

• It is stated that a safe-conduct may even be revoked by him 
who granted it, for some good reason; for it is a general princi¬ 
ple in the law of nations, that every privilege may be revoked, 

\ 

—- - —---— .- ^ -- 

(a) Vattcl, b. 3, c. l/, sec. 273, 274. 

1 Similar in principle topuss^ports mid safe-conducts, are, what are termed in the Arti¬ 
cle* of War, which the goneral-in-chief of iin army cor]>s or division is author¬ 

ized to give hospitals and [Hiblic establishments of the enemy, and also to ludividuials, 
whom it may be theiparticular interest of^the arm;^to protect. •“ Whosoever, belonging to 
the army of the United States, eniployed in foreign parts, shall force a safeguard, aball 
sufTer dealh," t04th Article of War.] • * 

The foregoing extract is fro0 the Army Regulations of 1825, of which Lieutenant- 
General Scott was the autlior, and which Ite enforced in his Mexican campaign, in 1847, 
with €q#l energy and hurnHiiity. • 
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when it becomes detrimental to state. If H be a gratuitous 
privilege, it may be revoked purely and simply; but if it be 
a purchased privilege, the party interested in it is entitled to 
indemnity against all injurious conseqi^ences, and every party 
affected by the revocation is to be allowed time and liberty to 
depart in safety, (a) 

The effeel; of a license given ^y the enemy to the 
subjects‘of the adverse party to carry on a specified license* to 
trade, has already been considered, (6) in respect to 
the light in which it is viewed by the government of the citi¬ 
zens accepting it. A very different effect is given to these 
licenses by the government which grants them, and they are 
regarded arjd respested as lawful relaxations or suspensions of 
the rules of war. It is the assumption of a state of peace to 
the extent of the license, and (he aet rests in the discretion of 


the sovereign authority of the state, which alone is competent 
to decide how far considerations of coininercial and political 
expediency may, in particular cases, control the ordinary conse¬ 
quences of war. Ill the country which grants them, licenses to 
carry on a pacific commerce are slricli juriSy as being excep¬ 
tions to a general rule ; though they are not to be con¬ 
strued W'ith pedantic accuracy, nor will every * small *164 
deviation be hefd to vitiate the lair etlect of them, (c) 

An excess in the quantity of goods permitted to be imported, 
might not be considered as noxious to any extent; but a vari¬ 
ation in the quality or substance of the goods might be more* 
significant. Whenever any part of the trade assumed under 
the license is denuded of any authority under it, such part is 
subject to cogdemnation. 

Another material circumstance in all licenses, is the limita- 


(d) Vattel, b, 3, c. 17, sec. 276. . 

* 

(5) Supra^ p. 85. ^ 

(c) The Cosmopolite, 4 Rbb. Uep. 8. Grotius, b. 3, c. 21, see. 14, lays down the 
general rule, that a safe-conduct, of which these licenses are a species, is to be lib¬ 
erally construed; laxa 7nag{s quaia siricta interpr0utio admittenda est And licenses 
were eventaally construed withi^rM liberality in the British Sbnvis of admiralty.' 
Judge Croko, in the case of The Abigail, Stewart'^ Vice-Adm. Rep. 360. Ducr on 
Insurance, toI. i. 595-619. The English admiralty common-law decisions on 
diif subject of licenses are collected and examined byMr. Duer, with his usual dili¬ 
gence and sagacity. 

t 


15 



174 


OP*tHB LAW OF NATIONS. 


[part I. 

tion of time in which they are to be carried into effect, for what 
is proper at one time, may be very unfit and mischievous at 
another time. Where a license.was limited to be in force until 
the 29th of Septemberj an<J the ship did not sail from the for* 
eign port until the 4th of October, yet, as the goods were laden 
on board by the 12th of September, and there was an entire 
bona ftdes on the part of the person holding the license, this was 
held to be legal, (a) But where, a license was to bring away a 
cargo from Bordeaux, and the party thought proper to change the 
license, and accommodate it to another port in France, it was 
held, by the English admiralty, in ^he case of The Tkoee Ge- 
breeders^-{h) that the license was vitiated, and the vessel and 
cargo were condemned. It has also been held, thal the liaense 
must be limited to the use of the precise persons for whose 
benefit it was obtained. The great principle iii these cases is, 
that subjects are not to trade with the enemy without the spe¬ 
cial permission of the government; and a material object of 
the control which the government exorcises over such a trade, 
is*that it may judge of the particular persons who are fit 
^165 to *be intrusted with an exebiption from the ordinary 
restrictions of a state of war. (r) • 

Trpaticsi^bf ('^■) object of war is peace ; and it is the duty , 
peace. every belligerent power to make war fulfil its end 

with the least possible mischief, and to accelerate, by all fair 
and reasonable means, a just and honorable peace. The same 
• power which has the right to declare and carry on war, would 
seem natually to be the proper power to make and conclude a 
treaty of peace; but the disposition of this power will depend 
upon the local constitution of every nation; and it sometimes 
happens, that the power of making pcaqp is committed to a 
body of men who have not the power to make war. In Swe¬ 
den, after the death of Charles XIL,*the king could declare war 
without the consent of the nUtional diet,'but he made peace in 
conjunction with the senate. (^/) So, by the constitution of the 

(u) Schrocilcr n,-, Vaux, 15 Bast’s Ucp. 52. C{nnp. N. P. Rep. 83. 

(h) 1 Edw. Adm. Kep, 95. ^ • 

(c) The Jonge Johannc§, 4 Rob. Rep. 263. Sec the law as to licenses, collected in 
1 Holt's N. P. Rep. 129, not# Mr. Holt says, that Sir William Scott was, in feet, 
r the author of the W'holc learning of the law relating to the system of licenses. 

(rf) Vattel, b. 4, c. 2, sec. 10, 
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United States, the President, by and jwith the advice and con¬ 
sent of two thirds of the seiiatc, may make peace, but it is 
reserved to Congress to declare war. This provision in our 
constitution is well adapted will bc#shown more fully here¬ 
after) to unite, in the negotiation and conclusion of treaties, the 
advantage of talents, experience, stability, and a comprehensive 
•krfowledge'of national interest, with the requisite secrecy and 
despakih. 

Treaties of peace, when made by the competent power, are 
obligatory upon the whole nation. If the treaty requires the 
payment of money to carry it into effect, and the money cannot 
be rai^d but by an act oi the legislature, the treaty is morally 
obligatory upon the legislature to pass tlic law, and to refuse it 
would be a breach of public faith. The department of tlje gov¬ 
ernment that Is intAisted by the constitution with the 
trealy-making power, is competent to * bind the national *J.66 
faith in its‘discretion ; for the power to make treaties of 
peace must be coextensive with all the exigencies of the nation, 
and necessarily involves in it that portion of the national sov¬ 
ereignty which has the exclusive direction of diplomatic nego- 
tiatiofls and contracts with foreign powers. All treaties made 
by that power become of absolute efficacy, because they arc the 
supreme law of the land. 

There can be no doubt that the powe?r competent to bind the 
nation by treaty, may alienate the public domain and property 
by treaty. If a nation has cbnfcrred upon its executive ^depart-' 
ment, without reserve, the right of treating and contracting 
with other states, it is considered as having invested it with all 

the power necessary to make a valid contract. That depart- 

• 

ment is the orgai^pf the nation, and the alienations by it are 
valid, because they are done by the reputed will of the nation.. 
The fundamentayawB of a state may withhold from the execu¬ 
tive department the ^ower of transferring what belongs to the 
state; but if there be no express provision* of that kind, the 
inference is, that it has confided to the department charged with 
the power of making tifeattes, a discretion conihiensurate with 
all the great interests, and wants, and necessities of the natiom 
A. power to make treaties of peace necAsarily implies a power 
to decide the terms on which they shall be made; and foreign 
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states could not deal safely with the government upon any 
other presumption. The power that is intrusted generally and 
largely with authority to mak^ valid treaties of peace, can, of 
course, bind the natioi^ by alienation of part of its territory: 
and this is equally the case, whether that territory be already 
in the occupation of the enemy, or remains in the possession of 
i the nation, -and whether the property be public or prN 
* 167 vate. {a). In the case of The Schooner Peggy^ (ft) the * Su- 
* preme Court of the United States admitted, that indi¬ 
vidual rights, acquired by war, and vested rights of the citizens, 
might be sacrificed by treaty for national purposes. So, in the 
case of Wfire v. Hylton^ (c) it was said to be a clear principle of 
national law, that private rights might be sacrificed by treaty to 
secure the public safety, though the government would be bound 
to make compensation and indemnity to ftie individuals whose 
rigjhts had thus been surrendered. The power to alienate, and 
the duty to make conpensatiou, are both laid down by Gro- 
tius (d) in equally explicit terms. 


(а) Vattel, b. 1, c. 20, see. 244. Ibiil. c. 21, sec. 262; b. 4, c. 2, sec. 11, 12. Vattel 
admits,4hut the fundamental laws of a nation may withhold the power of alienation 
by treaty; and it would seem, by necessary inference,*to be a violation of funSamcntal 
law, for the treaty-making power, acting under such an instrument as tlie consti- 
taUon of the United States, to agree by treaty for the abolition or alteration of any 
part of the constitution. The stipulation would go to destroy the very authority for 
making the treaty. 

(б) 1 Cradch, 103. 

(c) Chase, J., 3 Dali. Rep. 199, 245. 

id) B. 3, c. 20, see. 7. The government of the United States declared to the Brit¬ 
ish government, in reference to the disputed line of the northeastern boundary of the 
United States, that it hftd no power to cede any part of the territory claimed by the 
State of Maine, witliout the consent of that state. See the Letter of Lord Palmet- 
ston to Mr. Fox, the British Minister at Washington, November 19th, 1837. Thoygb 
the better opinion would seem to be, that such a power of cession does reside exda- 
sivoly in the treaty-making power, under the constitution of the United States, yat 
sound discretion would forbid the exercise of it without the^nsent of the local gov* 
ernVnents who arc interested, except in cases of great nei^cssity, in whidi that consent 
mighl bo presumed. By tho treaty made between the United States and Great 
Britain, in 1842, respecting the disputed boundary line between the State of Maine 
and the British provinces of New 'Brunswick and Cansda, part of the lands claimed 
by the State of Mnilie were, by the line agreed oil, pUced within tho British territory, 
%nd •ceded to Great Britain; yctVhe United States did not act on tho subject until 
they had previously and very wisely provided, that commissioners on the part of the 
States of Massachusetts and Maine should be present at the negotiation, and assent¬ 
ing to the*boandary line agreed on. 
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A ^eaty of peace is valid and Ijinding on the nation, if made 
with the present ruling power of the nation, or the government 
de facto. Other nations have no right to interfere with the do¬ 
mestic affairs of any particular nation,•oi'to examine and judge 
of the title of the party in possession of the supreme authority. 
They are to, look only to the fact of possession, (a) And it is 
an acknowfedged rule of international law, that the principal 
party m whose name the war is made, cannot justly make 
peace without including those defensive allies in the pacifica¬ 
tion who have afforded assistance, thougli they may not have 
acted as principals; forit*\^ouId be faithless and cruel for the 
principal in the war to leave his weaker ally to the full force of 
the enemy’s rescntinoiit. The ally is, however, to be no further 
a party to the stipulations and obligations of the treaty, tha^ he 
has been willing to consent. All that the principal can require 
is, that his ally considered as restored to a state of peace. 
Every alliance, in which all the parties are principals in the war, 
obliges the allies to treat in concert, though each one makes a 
separate treaty of peace for himself, {b) 

* The effect of a treaty of peace is to put an end to *=*168 
the war, and to abolisluthe subject of it. Peace relates ^ 
to the war which it terminates. It is an agreement to waive all 
discussion concerning the respective rights of the parlies, and to i 
burydn oblivion all the original causes of the war. (c) It for¬ 
bids the revival of the same war,* by taking arms for the cause 
which at first kindled it, though it is no objection to any subse¬ 
quent pretensions to the same thing on other foundations.*(</) 
After peace, the revival of grievances arising before the war is 
not to be encouraged, for treaties of peace are intended to put 
an end to such conl^l&ints; and if grievances then existing are 
not brought forward at the time when peace is* concluded, it is 
to be jiresumed that it is not intended to bring thoin forward at 

9 


(а) Vattel, b. 4, c. 2, sec. 14, and vide supra, p. ^25. 

(б) Vattel, b. 4, c. 2, see. 16. ^ ^ 

{d) Sir VViiliam Scott, in the case of TI\e Eliza .^n, 1 Dodson's Adm. Rep. 24^**.. 
private rights cxlstiwg before the war may not be remitted by peace, the pre¬ 
sumption'is otherwise as to the rights of kings and Nations. Grotius, b. 3, c. 20, 
sec. 19. 

(dl) Vattel, b. 4, c. 2, sec. 19. 
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any future time, (a) Peace leaves the contracting parties with¬ 
out any right of committing hostility, for the very cause which 
kindled the war, or for what has passed in the course of it. It 
is, therefore, no longer 'permitted to take up arms again for the 
same cause. (6) But this will not preclude the right to com¬ 
plain and resist, if the same grievances which kindled the war 
be renewed and repeated, for that would furnish a'new injury 
and a new cause of war equally, just with the former Wlar. If 
an abstract right be in question between the parlies, the.right, 
for instance, to impress at sea one’s own subjects, from the i*ner- 
chant vessels of the other, and the parties make peace without 
taking any notice of the question, it follows, of course, that all 
past grievances, damages, and injury, arising under such 
*16S claim, are thrown into oblivion, * by the amnesty which 
every treaty implies; but the claim itself is not thereby 
settled, either one way or the other. It remains open for future 
discussion, because the treaty wanted an express concession or 
renunciation of the claim itself, (c) 

A treaty of peace leaves everything in the state in which it 
finds lit, if there be no express stipulation on the subject. If 
nothing be said in the treaty of peac§ about the conquered 
country or places, they remain with the’possessor, and his title 
, cannot afterwards be called in question, (d) During war, the 
conqueror has only a usufructuary right to the territory he has 
subdued | and the latent right and title of the former sovereign 
continues, until a treaty of peace, by its silence, or by its ex¬ 
press stipulation, shall have extinguished his title forever, (e) 
The peace does not affect private rights which had no relation 
to the war. Debts existing prior to the war, and injuries com¬ 
mitted prior to the war, but which* made hr part of the reasons 
for undertaking it, remain entire, and the remedies arc revived. (/) 


(a) Sir William Scott, The Molly, 1 Dodson’s Adm. Rep. 396. 

(&) Vattel, b. 4, c. 2, sec. 19. 

(cj Vattel, b. 4,<'. 2, sec. 19, 20. * <■ 

. ■ (rf) Vattel, b. 4, c. 2, sec. 19, ^oi. • " 

(e) Sir William Seott, 1 Dodson’s Adm. Rop. 452, Vattel, b. 8, c. 13, ecc, 197, 
198, Ibid. b. 4, c. 2, sec. 1. Grotius, lib. 3, c. 6, sec. 4, 5. Mably’s Droit de I’En- 
rope, tom. i. c. 2, p. 144. 

(/) Grotius, b. 3, c. 20, sec, 16, 18. 
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There are certain ea^es in which even debts contracted, or inju¬ 
ries committefl, between two subjects of the belligerent powers, 
during the war, are ^he ground of sf valid claim, as in the case 
of ransom bills, and of contracts made })y prisoners of war for 
subsistence, or in a trade carried on under a license, (a) This 
would be the case if the debt between them was contracte^J, or 
the injury was comjnitted, in a neutral country, (b) 

A treaty of peace binds the contracting parties from 
the moment of its conclusion, and that is under- 
stood io be from *thc day it is signed, (c) ^ A *170 
treaty made by the minister abroad, when Rati¬ 
fied by his sovereign, relates back to the time of signing ;(rf) 
but, like a truce, it cannot affect the subjects of the nation with 
guilt, by reason of acts of hostility subsequent to the date of 
the treaty, provided they were committed before the treaty was 
known. All that can be reejuired in such cases is, that the gov- 
erntneut make immediate reslitiition of things captured after* 
the cessation of hostilities ; and to guard against inconvenience 
from the want of due knowledge of the tnvaty, it is usual to fix 
the periods at which hostilities are to cease at different ijlaces, 
and for the restitution of property taken afterwards.’(e) 

But though individuals are not deemed criminal for continu¬ 
ing hostilities after the* date of the peace, so long as they are 
ignorant of it, a more difficult question to determine is, whether 
they are responsible, riviUier^ in such eases. Grotius^/) says, 


(а) Crawford The William Penn, 3 Wash. Cir. Uep. 484. 1 Peters’s Cir. Rep. 
106, S. C. 

(б) Vattel, h. 4, C. 2, sec. 22. 

(c) Vaitel, b. 4, c. 3, sec. 24. Martens’s Summary, b. 8, c. 7, sec. 5. In the mat¬ 
ter of Metzger, N. Y. Lc^ Observer for March, 1847. 

{d) Lessee of Hylton y. Brown, 1 Wiish. Cir. Rep. 312. 

(e) Vatlel, b. 4, c. 3, see. 24. 2.5. Ibid. b. 2, c. 12, sec. 156, 157. Ibid. b. 3, c. 16. 
2 Dali. Rep. 40. Azuni, voI.(|ji. 227. Lessee of Hylton v. Brown, X Wash. Cir. Rep. 
311, 312,342,351. 

(/) B. 3, c. 21, sec. 5. 


^ So held in The United States v.*Reynes, 0 TTow. R. J27. Davis w. The Police Jury,&o. 
Id* 280» Therefore, after the date of the treaty, mi officer of the ceding power has no 
authority to grant land or franchises, to be enjoyed in the territory ceded. Sovereign ' 
powAr, except for municipal purposes, ceases, unless otherwise provided, with the signing 
of the treaty. ’ ’ ' . 



180 


i 


OF THE LAW OP NATIONS. ' [PAIIT I. 

if 

they are not liable to answer in damages; but it is the duty of 

« 

the government to restore what, has been captured and not de¬ 
stroyed.^ In Ihe case of the American ship Mentos^ (a) which 
was taken and destroy^fd, off Delaware Bay, by British ships of 
war, ill 1783, after tlie cessation of‘hostilities, but before that 
fac^ had come to the knowledge of either of the parties, the 
point was much discussed; and it was held, that the injured 
party could not pass over the person from whom the ^alleged 
Injury had been received, and fix it on the commander of the 
Englisli squadron on that station, who was totally igiK^ant of 
. the-whole transaction, and at the distance of thirty leagues 
from the plaee where it passed. There was no instance in the 
annals of ihe prize courts, of such a remote and consequential 
responsibility in such *a case. The actual wrongdoer is 
*171 the person to answer in * judgment, and to him the re¬ 
sponsibility, any, is a^tt^ched. He may have other 
.persons responsible over to him, but the injured party could 
look only to him. The better opinion was, that though such an 
act be done through ignorance of the cessation of hostilities, 
yet, mere ignorance of that fact would not protect the officer 
frorn civil responsibility In a prize court; and that if he acted 
through ignorance, his own government must* protect him and 
save him harmless. When a place or country is exempted from 
hostility by articles of peace, it is the duty of the government 
to use due diligence to give its subjects notice of the fact: and 
^the government ought, in justice, to indemnify its’subjccts, who 
aqt in ignorance of the peace. And yet it would seem-from 
that case, that the American owner was denied redress in the 
British admiralty, not only against the admiral of the fleet on 
that station, but against the immediate a^\thor of the inj 4 rry. 
Sir William Scott denied the relief against the admiral; and 
ten years before that time, relief had equally been denied by his 
predecessor, against the person who diri the injury. If that 

(«,) 1 Kob. Rep. 179. 
c 

1 It h9A been doubteii whether the language of Grotius sanctions the limitation, or the 
respotibibility of the government, wliicli is implied in the text. The original language is 
this: « quid viterva a sttbthtU contra inducias /actum «T, ipii a p<Bni$ 

tam^n to minui conirahcnten Jamnum resardre debebunV* 
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decision was erroneous, an appeal ought to have been prose¬ 
cuted. We have then the decision of the English high court of 
admiralty, denying a'ny relief in such a cjise, and an opinion of 
Sir William Scott many years afterwards, that the original 
wrongdoer was liable. The opinions cannot otherwise be 
reconciled, tl^in upon the ground that the prize courts have a 
large and equitable discretion, in allowing or withholding relief, 
according to the special circumstances of the individual case; 
and 4hat there is no fixed or inllexible general rule on the sub¬ 
ject. • 

If a time be fixed by the treaty for hostilities to cease in a 
given place, and a capture be previously made, but with knowl¬ 
edge of the peace, it has been a question among the writers on 
public law, whe^lu'r the captured property should be re¬ 
stored. The better and the more reasonable opinion *is, *172 
that the capture *vould be »iull, though made .before the 
day limited, provided the captor was previously informed of the 
peace ; for, as Ernerigon (a) observes, since eojistructive knowl¬ 
edge of the peace, after the time limited in difterent parts of the 
world, renders the capture void, much more ought actual knowl¬ 
edges of the peace to produce that effect. (A) 


(a) Vulin, TraitO <l(‘s Idrises, c. i, set*. 4 and 5. Emcrif;on, Trukd dcs Ass* c. 12, 
see. 19. Azuni on Marilirno Law, o<lit. N. vol. ii. p. 231. 

{b) This poirilrf^as extensively discussed in the Erencli prize courts, in the case of 
tlif*. capture of the British ship Swinelnn-d *hy the FrtMich privateer Bcllona, in 1801, 
and what was suHicient knowledjrc of the fact of the peace to annul the caf>ture, was 
tlic great question. The English ship was taken possession of, and carried into the 

Isle of France, and lihellod, and c(»ndeinne<l as lawful prize of war. The sentence of 

« 

condemnation was affirrnwl in 1803, on appeal to the council of prizes at Baris, ahd 
M. Merlin has reported at krge the olaltorato argument and opinion of M. Collet 
Descotils,^tho imperial advocate-general in the council of prizes, in favor of the oap- 
•tors. The ground he took, and upon which the council of prizes proceeded, was, that 
the king’s proclamation^of the signature of the preliminary articles of peace, though 
i^ada known repeatedly to Ihe French cruiser before the capture, but unaccompanied 
by any French attestation, was. not that sufiicicnt and indubitable evidence to the 
French cruiser of the fact of the peace, upon which he otjght to have acted, and that 
the period of the five months had not cVipscdl within which it was l^iwful, in the In- 
diatif-eeas, to continue hostilities. The learned and vonyable author of that immense 
work, the Bepertory of Jurisprudence, says, on introducing the case, that he shall be 
silent on the question, and contents himself with giving the discussions, and particu¬ 
larly the opinion of the advocate-general, and the reasons of the council of prizes. 
Sec ll^pertoiro Universcl et Kaisonnd de Jurisprudence, par M. le Compte Merlin, 
tom. xUi. tit. Prise Maritime, sec. 5.. 
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* 173 * Another question arose subsequent to the treaty of 

Ghent, of 1814, in one of the British vice-admiralty 
courts, on the validity of a recapture, by a British ship of war, 
of a British vessel captured by an American privateer. The 
capture made by an American cruiser was valid, being made 
before the period fixed for the cessation of hostilities, and in 
ignorance of the fact; but the prize had not been carried into 
port and condemned, and while at sea she was recaptfired^ by 
the British cruiser after the period fixed for the cessation of 
hostilities, but without knowledge of the peace. It was de¬ 
cided that the possession of the vessel by the American priva¬ 
teer was a lawful possession, and that the British cruiser could 
not, after the peace, lawfully use force to devest this lawful 
possession. The restoration of peace put an end, from the time 
limited, to all force, and then the general principle applied, 
that things acquired in war remain, as to titl^ and possession, 
precisely as they stood when the peace took place. The nti 
possidetis is the basis of every treaty of peace, unless it be 
otherwise agreed. Peace gives a final and perfect title to 
captures without condemnation; and as it forbids all force, it 
destroys all hopes of recovery as much as if the vessel was car¬ 
ried infra preesidia^ and condemned, (a) A similar doc- 
*174 trine was held in the case of * The Schooner Sophie^ (b) 
and a treaty of peace h£is the effect of quieting all titles 
of possession arising from the Avar, and of putting an end to 
the claim of all former proprietors to things of which possession 
. was acquired by right of war. , 

If nothing be said to the contrary, things stipulated to be 
restored are to be returned in the condition in which they were 
taken; but this docs not relate to alterations which have been 
the natural consequence of time, and of the operations of war, 
A fortress or .a town is to be restored in the condition it was® 

when taken, so far as it shall still be in that condition when the 

* 

peace is made, (c) There is no obligation to repair, as well as 
to restore, a,dismantled fortitss, .or a ravaged territory. The 


.^afCaae of The Legal Tender, Halifax, April, 1815, cited in Wheaton’. Dig. 302. 
. (6) 6 Rob. Rep. 138, 

(c) Vattel, b. 4, c. 3, sec. 31, 34. 
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• peace extinguishes all claim for damages done in war, or aris¬ 
ing from the operations of war. Things are to be restored in 
the condition in which the peace found them; and to dismantle 
a fortification, or to waste a country, 'after the conclusion of 
the peace, and previous to the surrender, would be an act of 
perfidy, (a) ^ « 

. .Treaties* of every kind, when made by the compe- obu^tions 
tent atithority, are as obligatory upon nations'as pri- 
vate contracts are binding upon individuals; and they are to 
receive a fair and liberal interpretation, according to the inten¬ 
tion of the contracting parties, and to be kept with the most 
scrupulous good faith. Their meaning is to be ascertained by 
the same rules of construction and course of reasoning which 
we apply to the inlor))retation of private contracts, (Z;) If a 
treaty should, fact, be violated by one of the contract¬ 
ing *parti(\s, ejther by proceedings incompatible with *175 
the particular nature of the treaty, or by an intentional 
breach of any of its articles, it rests alone with the injured 
party to pronounce it broken. The treaty, in such a case, is 
not absolutely void, but voidable, at the election of the injured 
party, (c) If he chooses not to come to -a rupture, the treaty 
remains obligatory. He may waive or remit the infraction 
committed, or he may demand a just satisfaction. 

There is a very material and important distinction made by 
the writers on public law, between a new war for some new 
cause, and a breach of a treaty of peace. In the former case, 
the rights acquired by the treaty subsist, notwithstanding the 


(a) Vattcl, b. 4, c. 3, sec. 31. 

(/>) Grotius, b. 2, c. 16,^‘c. 1. Puff. b. 5, c. I2, scr. 1. Uutherforth's Institutes, b. 2, 
c. 7. Vattel, b. 2, c. 17. Eyre, Cli. J., in 1 Bos. & Pull. 438,439. Opinionof Sir James 
Marriott, cited in 1 Cliitty on Coiunicrcial Law, 44. But if the legislative and executive 
branches of the government have given and asserted a construction to a treaty^ith 
a foreign power, undei; which it claims dominion over a territory in its possession, the 
courts of justice will not set up or sustain a different construetiSn. Poster v. Neilson, 
2 Peters's U. S. Kep. 253. If a treaty be ambigi^ous in any part of it, the party who 
]iad the power, and on whom it ^as peculiarly incumbent to spea^: clearly and plainly, 
ought to submit to the construction most unfavojublc to hirri, upon the reasonable 
maxim of the "Roman law, that Pactionem obscuram tis nocere, in quoi um fuit poteslatc 
legem aperiius consetihere. Vattel, b. 2, c. 17, sec. 264. 

(c) Grotius, b. 2, c. 15, sec. 15; b. 3, c. 20, sec. 35-38. Burlamaqui, part 4, c. 14, 
Md. 8| p« 355. Vattel, b. 4, c. 4, sec. 54. « 
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new war ; but, in the latter case, they are annulled by the* 
breach of the treaty of peace, on which they are founded. A 
fipw war may interrupt the exercise of the rights acquired by 
the former treaty,*and, like other rights, they may be wrested 
from the party by the force of arms. But then they become 
newly acquired rights, and partake of thaoperatipn and result 
of the new war. To recommence a war by breach of the arti-. 
cles of a treaty of peace is deemed mwcli more odious'ihan to 
provoke a war by some new demand and aggression; for the 
latter is simply injustice, but in the former case, the party is 
guilty both of perfidy and injustice, (a) The violation of any 
one article of a treaty is a violation of the whole treaty; for 
all the articles are dependent on each other; and one is to be 
deemed a condition of the other; and a violation of any single 
article overthrows the whole treaty, if the injured party elects 
so to consider it. This may, however, be prevented, by an ex¬ 
press provision, that if oihj article be broken, the others shall, 
nevertheless, continue in full force, {h) We have a 
*176 strong instance, in *our own history, of the annihilation 
of treaties by the act of the injured party. In i798, the 
Congress of the United States (e) declared that the treaties with 
France were no longer obligatory on the United States, as they 
had been repeatedly violated on the part of the French govern¬ 
ment, and all just claims for reparation refused. 

As a general rule, the obligations of treaties are dissipated 
by hostility, and they are extinguished and gone forever, unless 
revived by a subsequent treaty. But if a treaty contains any 
stipulations which contemplate a state of future wa^and make 
provision for such an exigency, they preserve their force and 
obligation when the rupture takes place, /ikil those duties of 
which the exercise is not necessarily suspended by the war, 
subsist in their full force. The obligation of keeping faith is 
so mr from ceasing in time of war, thal its efficacy •becomes 
increased, from the increased necessity of it. What would be¬ 
come of prisoners of war, and the terms of capitulation of gar- 


(а) Grotiufl, b. 3, c. 20, sec. 27, 28. Vattcl, b. 4, c. 4, sec. 42. 

(б) Grolm«, b. 3, c. 19, sec. 14.* Yattel, b. 4, c. 4, bcc. 47,48; b. 2, c. 13, sec. 202. 
(c) Act of Julv 7tb, 1798. 
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risons and towns, if the word of an enemy was not to be relied 
on ? Xhe faith of promises and treaties which have reference 
to a state of war, is to be held as sacred in war as in peace, zgid 
among enemies as among friends. AlUthe writers on public 
law admit,-this position, and they have never failed to recom¬ 
mend the duty and the observance of good faith, by the most 
powerful motives, and the most pathetic and eloquent appeals 
which aould be addrcssejJ to the reason and to the moral sense 
of nations, (a) ' The tenth article of the treaty between the 
United States and Great Britain, in 1794, may be mentioned 
as an instance of a stipulation made for war. It provided, that 
debts due from individuals of the one nation to those of the 
other, and the shares or jponeys which they might have in the 
public funds, or in public or private banks, should never, in any 
event of war, be sequestered or confiscated. There can be no 
doubt that the obligation of that article was not impaired 
* by the war of 1812, but remained throughout that war, * 177 
and continues to this day, binding upon the two nations, 
and will continue so, until they mutually agree to rescind the 
article; for it is a principle of universal jurisprudence, that a 
compact cannot be rescinded by one party only, if the other 
party does not consent to rescind it, and does no act to destroy 
it. In the case of The Society for Propagating the Go%pel v. 
New Tlaven^ (h) the Supreme Court of the United States would 
not admit the doctrine that treaties became extinguished ipso 
facto by war, unless revived by an express or implied renewal 
on the return of peace. Such a doctrine is *not universally 
true. Where treaties contemplate a permanent arrangement of 
national rights, or which, by their terms, are meant to provide 
for the 'event of.anumtervening war, it would be against every 
principle of just interpretation to hold them extinguished by 
the event of war. They revive at peace, unless waived, or new 
and repugnant stipulations be made, (c) 


(fl) Vatiel, b. 3, c. 10, see. 174.^ Gfotius, b. 3, c. 25. Heineo Jur, Nat- et Gent, 
b. 2, c. 9, p. 213. ** * § 

(6) 8 Wheaton, 494. Sutton v. Sutton, I llussell & Myine, R. 663, S. P. 

(c) The Amerioftn Ministers, in their negotiations at Lomlon, in 1818 , with the 
British government, inswied that the 3d article of the treaty of September, 1783, rela- 
ilive to the^fieries, was a fundamental and permanent article, securing a primary right, 

16 * 
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Ciissiou of With respect to the cession of places or territories 
territory. ^ treaty of peace, though the treaty operates from 

th§ making of it, it is a principle of public law, that the na¬ 
tional character of thtt jilace agreed'to be surrendered by treaty, 
continues as it was under the character of the ceding country, 
until it be actually transferred. Full sovereignty cannbt.be held 
to have passed by the mere words of the treaty without actual 
delivery. To complete the right of property, the right to the 
thing and the possession of the thing must be united. This is 
a necessary principle in the law of property in all systems of 
jurisprudence. There must be both tlie jus in rem and the jus 
in re, according to the distinction of the civilians, and which 
Barbeyrac (a) says they borrowed from the canon law. This 
general law of properly applit^ to the right of territory, 
178^ no less than to other rights. * The practice of nations 
has been conformable to this principle, and the conven¬ 
tional law of nations is full of instances of this kind, and sev¬ 
eral of them were stated by Sir Wm. Scott, in the opinion 
which he gave in the case of The Fama. (b) 


not annullctt, though the exercise of the right was interrupted by the war of 1812 ; 
and that tlic right remained in full force, after the termination of the war, notwith¬ 
standing it was not noticed in the treaty of Ghent. TlieBiitish commissioners, on 
the other hand, alleged, that the war of 1812 cancelled the provision, and, not being 
renewed by the subsequent treaty of peace, the right was extinguished. The two 
nations at last agreed to the convention of the 20th of October, 1818, modifying and 
settling the question as to the fisheries, without yielding, on either side, their construc¬ 
tion of the operatio* of tlm war of 1812, iqjon the treaty of 1783. Rush’s Memo¬ 
randa, pp. 354-3G8. See the Diplomatic Correspondence between Mr. Adams and 
Lord Bathurst, in 1815. In this correspondence, the British negotiator admitted that 
the acknoivlfd^ment of a right or title in a treaty of peace, was, in its own nature, of 
perpetual obligation.' The cession of a right, as tliat of ^.jundary lines and places, 
for instance, would seem to fall within the same principle. Such were the treaties of 
Munster, 1648, and of Utrecht, 1713, which, after long and exhausting wars, settled 
foe rights of the great European powers on a .solid and permanent foundation, 
and are still deemed to be in vigor, and intimately connected with the settlement of- 
Europe. 

(а) Puff, par Barbeyrac, Hv. iv. c. 9, sec, 8, note 2. 

(б) 5 Rob. Rep. ^06. It is a settled principle, in the law and usage of nationSi that 
the inhabitants of a conquered t^’rritory change thc\r allegiance, and their relation to 
their former sovercigu is dijvsolved ; hut their relations i^p each otheti and their rights 
of property, not taken from them hy orders of the conqueror, remained undis¬ 
turbed. ‘The cession or conquest of u territory docs not affect the rights of property. 
Vattel,,b. 3, c. 13, sec. 200. The United States v* Percheman, 7 Peters’s U. S. Rep, 
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The release of a territory from the .dominion and sovereignty 
of the country, if that cession* be the result of coercion or con- 


51. Mitchcl V, The United States, 9 Tbid. 711. Strother y. Lucas, 12 Peters, 410, 
438. usages, and municipal regulations in force at the time of the con¬ 

quest or cession, remain in force, until changed hy the mw sovereign, Calvin’s ctfse, 7 
Co, 17. CampRell v. Hall, €owp. K. 209. 9 Peters’s U. S. llep. 711, 734, 748, 749, 
Strother u. Lucas, 12 Peters, 410. There is no doubt of the'power of the so^vcrcign 
to change the laws of a conquencd or ceded country, unless restrained by the capitu¬ 
lation or treaty of cession. In the case of the Canal Appraisers r. The People, in 
17 Wendell’s R. 587, Chancellor Walworth declared, that in the case of u country 
acquired by conquest, no formal act of legislation is necessary to change the law; 
the mere will of the conqueror is sufficient. Tin's is the case in governments where 
the conqueror is in polsession of the legislative a.s well as the executive power; and 
until a nation or territory is wholly subdued, the conqueror is only entitled, by the 
usage of nations, to hold it as a temporary ]>osscsi>ion, by military occu])aiion, until 
the final issue of tl\c conquest is settled by treaty, or by the competent constitutional 
power. The principle of national law, as declared by the courts of the United States, 
is, that coDftuest does not give the conqueror plenum dominium et utile. A temporary 
right of possession afid government is only acquired, unless the treaty of peace settles 
the question otherwise, or there he an absolute abandonment of the territory by the 
former sovereign, or an inctricvable subjection to the conciueror. United States v. 
Hayward, 2 GaUisou, 480. Clark r. United States, 3 Wash. Cir. 104. The rule is 
diflbrent when a country is claimed by the right of discovery and occupancy, aud not 
by right of conquest or cession. In the former case, the dihcoverers and new occu¬ 
pants carry with them all the general laws of the mother country applicable to their 
new situation as colonies, and they become, ipso facio^ the law of the country. Such 
was the case with the United States, when they were first colonized by Great Britain, 
and this was the case, says Chancellor Walworth, with New York, when conquered 
from the Dutch in 1644 ; for the English held it, though acquired hy conquest from 
the Dutoli, not by that title merely, biU by the prior right of discovery. But if he 
was in error on that point, yet, when the English acquired possession of New York 
by force, in 1664, the Charter granted in that year to the Duke of York contained an 
explicit declaration of the king’s will, that the laws of England should be the estab¬ 
lished laws of the province, and this put an end to the operation of the Homan Dutch 
laws imported from. Holland. The illustrations above alluded to, of the sovereign 
power of the conquerorjvvcr the laws of the conquered countries, appears in the case 
of the northern barbarians who overran the south of Europe during tbe^th and 6th 
centuries. They neither adopted their own laws entirely, nor retained those of tluT 
conquered countries to their full extent. The Homan provincials were governed be¬ 
tween themselves, as to thftr possessions and personal rights, by the Homan law; 
the Salian Franks, by the Salic law; the Franks of the Hhine, by the Riparian law; 
the .Remans and Swabians, by the Alemanic law; and the Lombui*d8, by^llioir own 
law.- tSavigny’s Hist, of the Homan Law, vol.* i. and see infra, vol, hi.491.) So 
the Mallomedan conquerors of llind'ostan introduc|d their own law so far only as it 
‘affected the followers of Mahomet, leaving the conquered Hindoos to enjoy ihcir own 
laws as between themselves. There is, therefore, now in India, one law for Euro- 
pC^ns^and their descendants, another* for the Hindoos, and another for the Mahom- 
q^ans; and these different laws have been adopted in India by the will of the English 
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quest, does not impose any obligation upon the government 
to indemnify those who may sulFer a loss of property by the 
cession. The annals of New York furnish a strong illustration 
of this position. The te.-ritory composing the State of Vermont 
belonged to this state; and it separated from it, a^i^prected 
itself into an independent state, without the consent, and 
against the will of the government of NSw York. The latter 
continued for many years to object to the separation, and to 
discover the strongest disposition to reclaim by fpree the alle¬ 
giance bf the inhabitants of that state. But they w'ere unable 
to.do it; and it was a case of a revolution effected by force, 
analogous to that which was then in action between this coun¬ 
try and Great Britain. And when New Y'^ork found itself under 
the necessity of acknowledging the independence of Vermont, 
a question arose before the legislature, whether they were bound 
in duty to make compensation to individual citizens whose 
property would be sacrificed by the event, because their titles 
to land lying within the jurisdiction of Vermont, and derived 
from New York, would be disregarded by the government of 
that state. The claimants were heard at the bar of the house 
of assembly, by counsel, in 1787, and it was contended on their 
behalf, that the state was bound, upon the principles of the 
social compact, to protect and defend the rights and property of 
all its members; and that whenever it became necessary, upon 
grounds of public expediency and policy, to withdraw 
• 179 the protection of government * from the property of any 
of its citizens, without actually making the utmost efforts 
to reclaim the jurisdiction of the country, the state was bound 
to make compensation for the loss. In answer to this argu¬ 
ment, it was stated that the independence of* Vermont was an 
^ct of force beyond the power of this state to control, and 
equivalent to a conquest of that territory, and the state had not 
the competent ability to recover, by force'of arms, their sover- 
eignty over it, and it would have been folly and ruin to have 


sovereign; without any parUaxocntary authority. The conquest of Gibraltar, Trini¬ 
dad, Ceylon, the Cnpe of Good Hope, Louisiana, &c., all show that the old laws 
remain, or.the laws of the conquering nation, in whole or in part, are substituted, at ■ 
the mere wijl and^ieasure of the conqueror. * 
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attempted it. AJl pacific means had been tried without suc¬ 
cess; and as tHb state was compelled to yield to a case of 
necessity, it had discharged its duty; and it was not required, 
upon any of the doctrines of public la\^, or principles of polit¬ 
ical OMSttAral obligation, to indemnify the sufferers. The cases 
in which cojupensatiori had been made for losses consequent 
upon revolutions in government, were peculiar and gratuitous, 
and rested entirely on benevolence, and were given from mo¬ 
tives of policy, or as a reward for extraordinary acts of loyalty 
and exertion. No government can be supposed to be able, con¬ 
sistently with the welfare of the whole community, and it is,* 
therefore, not required, to assume the burden of losses produced 
by conquest, or the violent dismemberment of the state. It 
would be incompatible with the fundamental principles of the 
social com pact. 

This was the ^doctrine which prevailed; and when the Act of 
July 14th, 1789, was passed, authorizing commissioners to de¬ 
clare the consent of the state to the independence of Vtirmont, 
it was expressly declared, that the Act was not to bo construed 
to give any person claiming lands in Vermont, under title from 
this state, any right to any compensation whatsoever from New 
York. 
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LECTURE IX. 

OF OFFENCES AGAINST THE LAW OF NATftNS. 

The violation of a treaty of peace, or other national compact, 
is a violation of the law of nations, for it is a breach of public 
faitii. (rt) Nor is it to be understood that the law of nations 
is a code of 'mere elementary speculation, wifhput any efficient 
sanctioii. It has a real and propitious influence on the fortunes 
of the human race. It is a code of present, active, durable and 
binding obligation. As its great fundamental principles are 
founded in the maxims of eternal truth, in the immutable law 
of moral obligation, and ia the suggestions of an enlightened 
public interest, they maintain a steady influence, notwithstand¬ 
ing the occasional violence by which that influence may be dis¬ 
turbed. The law of nations is placed under the protection of 
public opinion. It is enforced by the censures of the press, and 
by the moral influences of those great masters of public law,* 
who are consulted by all natioes as oraAes of wisdom; and 
who have attained, by the mere force of written reason, the 

I 

•majestic character, and almost the authority, of universal law¬ 
givers, controlling by^their writings the conduct of rulers, and 
laying down precepts for the government of mankind. No 
nation can violate pu^ic law, without being subjected to the 
penal consequence of reproach and disgrace, and without in¬ 
curring the hazard of punishment^ to be inflicted in open 
*182 and solemn war by the injured party. The law of * na¬ 
tions is likewise enforced’ by the sanctions of municipal 
law. It is, says Blackstone, (6) adopted in its full extent by 
the common law of England ; and whenever any question’ 


(а) Vattel, b. 2 , c. 15, see. 221. Bcsolutioa of Congress of November 23d, 1781. 

(б) Comm. vol. ir. 67. 
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arises which is properly the subject of its jurisdiction, it is held 
to be a part of the law of the land. The offences which fall 
more immediately under its cognizance, and which are th’fe most* 
obvious, the most extensive, and most injurious in their effects, 
are th e viol ations of safe-conduct, infringements of the rights of 
ambassadors, and piracy. To these we may add the slave¬ 
-trade, which*may now be considered, not, indeed, as a piratical 
trade, absolutely unlawful by the law of nations, but as a trade 
condemned ^ the general principles of justice and humanity, 
openly professed and declared by the powers of Europe. 

(1.) A safe-conduct or passport contains a pledgfe violation 
of the public faith, that it shall be duly respected, and 
the observance of ibis duty is essential to the character of the 
government which grants it. Tlie statute law of the United 
States has provided, in furtherance of the general sanction of 
public law, that if any person shall violate any safe-conduct or 
passport, grantdU under the authority of the United Stales, he 
shall, on conviction, be imprisoned not exceeding three years, 
and fined at the discretion of the court, (a) 

(2.) The same punishment is iifflicted upon those 
persons who infringe the law of nations, by offering 
violence to the persons of ambassadors and other public minis¬ 
ters, or by being concerned in prosecuting or arresting them or 
their domestic servants. (/;) This is an offence highly injurious 
to a free and liberal communication between different govern¬ 
ments, and mischievous in its consequences to the dignity and 
Well-being of the nation. It tends to provoke the resentment 
of the sovereign whom the ambassador represents, and to bring 
upon the state the calamities of war. The English parliament, 
under an impresijion of the danger to the community from 
violation of the rights of embassy, aiid urged by the spur of 
a particular occasion, carried the provisions of the statute of 
7 Anne, c. 12, to a dcjngerous extent. That statute pros¬ 
trated all the * safeguards to life, liberty, and property, *183 


Of am- 


(а) Act of Congress, April 30th, 1790, ecc. 27. A foreign minister (and an attachd 
to a foreign legation is such) cannot waive his privilege, for it belongs to his sovereign 
who sends him. U. S. v. Benner, 1 Baldwin’s C. C. U. S. Uep. 234. 

(б) Act, sup. sec. 25, 26. 
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which the wisdom of the English common law had established. 

W H 

It declared, that any person convicted of suing out or executing 
civil process^, upon an auibassador, or his domestic servants, by 
the oath of the party, «r of one witness, before the lord chan¬ 
cellor and the two chit^f justices, or any two of thgn?..*might 
have such penalties and corporal punishment inflicted upon 
him as the judges should think fit. The preamble *10 the stat¬ 
ute contains a special and inflamed recital of the breach‘of the 
law of nations which produced it, by the arrest of^^the Russian 
Minister in tlie streels of London. 

The Congress of the United States, during the time of the 
American war, discovered great solicitude to maintain inviolate 
the obligations of the law of nations, and to, have infractions of 
it punished in Ihe only way that was then lawful, by the exer¬ 
cise of the authority of the legislatures of the'several states. 
They recommended to tlui states to provide expeditious, exem¬ 
plary, and adequate punishment, for the violation of safe-con¬ 
ducts or passports, granted under the authority of Congress, to 
the subjects of a foreign power in time of war; and for the 
commission of acts of hostility against persons in amity or 
league with the United States ; and for the infractions of trea¬ 
ties and conventions to which the United States wefe a party; 
and for infractions of immunities of ambassadors, and other 
public ministers, («) 

^ * (3.) Piracy is robbery, or a forcible depredation on 

the high seas, without lawful authority, and done 
animo furandi^ and in the spirit and intention of universal 
hostility. It is the same ofh iiee at sea with robbery on land; 
and all the writers on the law of 'nations, and on the maritime 
law of Europe, agree in this definition of piracy, (ft) Pirates 
have been regarded, by all civilized nations, as the enemies of 
the human race, and the most atrocious violators of the 
* 184 universal * law of society, (c) Thej^ are everywhere pur- 
^ sued and punished with death, and the severity with 
which the law has animadverted upon this crime, arises from 


(a) Journals of Congress, voL vii. 181. 

(fc) The United States i'. Smith, 5 Wheaton, 153, and note, Ibid. 163. 
(c) Cio. in Verrom, lib. 5. 3 Inst. 113. 
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its enotmity and danger, the cruelty that accompanies it, the’ 
necessity of checking it, the difficulty of detection, and the 
facility with which robberies may be committed upon pacific 
traders itfthe solitude of the ocean. Every nation has a right 
to attaoki^d exterminate them without any declaration of war; 
for though pirates may form a loose and temporary association 
among thcrfiselves, and reestablish in some degree those laws of 
justice which they have violated with the rest of the world, (a) 
yet they are §ot considered as a national body, or entitled to 
the laws of war, as one of the community of nations. They 
acquire no rights by conquest; and the law of nations, and the 
municipal law of every country, authorize the true owner to 
• reclaim his property taken by pirates, wherev<^r it can be found; 
and they do not recognize any title to be derived from an 
act of piracy. Tlic priticiplc, that a piralis et latronibua capla 
dominimn non is the received oi>iiiion of anci(mt civil¬ 

ians and rnodisrn writers on general jurisprudeticC; and the 
same doctrine was inaintaint'd in the English courts of com¬ 
mon law, prior to the groat modern <|improvenicnts made in the 
science of ihe law of nations, (b) 

By the constitution of the United States, Congress is author¬ 
ized to define and punish piracies and felonies committed on 
the high seas, and ort'enccs agaitist the law of nations. In pur¬ 
suance of this authoriiy, it was declared, by the Act of Con¬ 
gress of April 30th, 1790, c. ^9, s(jc. 8, that murder or 
* robbery, committed on the high seas, or in any river, *185 
haven, or bay, out of the jurisdiction of any particular 
state, or any other oflence wljieh, if committed within the body 
of a county, would, by the laws of the United States, be punish¬ 
able with death, shbtild be adjudged to be piracy and felony, 
and punishable wfth death. It was further declared, that if any 
captain or mariner should piratically and feloniously run away 
with any vessel, or any goods or merchandise to the value of 


(а) Cic. de Off. 2, 11. 

(б) Bynk. Q. J. Pub. b. 1, c. 17. Kutherforth, b, % c. 9, Aztini, vol- ii. pp. 351, 
361, 362, edit. N. Y, Cro. Eliz. 685, Anon. 2 Woodd! Lee. 429. Property found 
on board a pirate ship goes to the evown, of strict right, as droits of the admiralty*, 
but the claim of the original owner is adlnittcd upon equitable principles, on duo appU-( 
cation. The Helen, 1 Hagg. Adm. Eep. 142. 

VOL* I. . 



fifty dollars; or should yield up any such vessel voluntarily to 
pirates; or if any seaman should forcibly endeavor to hinder 
his commander from defending the ship or goods committed to 
his trust, or should ihake a revolt in the ship; eve^ such of¬ 
fender should be adjudged ^ pirate and felon, and^fees^punish- 
able with death, (n) Accessaries to such piracies before the 
fact, are punishable in like manner; but accessarfes after the 
fact, are only punishable by fine and imprisonment And, by 
the Act of March 3d, 1819, c. 76, set;. 5, Congress declared, that 
if any person on the high seas should commit the crime of 
piracy as defiifed by the lav) of nations^ he should, on conviction, 
suffer death. This Act was but temporary in its limitation, and 
has expired; but it was again declared, and essentially to the • 
same effect, by the Act of Congress of 15th May, 1820, c. '113, 
sec. 3, that if any person, upon the high seas, or in any open 
roadstead, or bay, or river, where the sea ebbs^ and flows, com¬ 
mits the crime of robbery in and upon any vessel, or the lading 
thereof, or the crew, he shall be adjudged a pirate. So, if any 
person engag(»d in any piratical enterprise, or belonging to the 
crew of any piratical vessel, should land and commit robbery 
on shore, such an olfender shall also be adjudged a pirate. The 
statute, in this respect, seems to be only declaratory of the law 
of nations; and upon the doctrine of the case of Lindo v. Rod- 
neyy (6)^such plunder and robbery ashore, by the crew, and with 
the aid of vessels, is a marine case, and of admiralty jurisdic¬ 
tion. The statute further declared, that the above provision 
was not to be construed to deprive any particular state of its 
jurisdiction over such offences when committed within the body 
of a county, or to authorize the courts of the United States to 
try any such offenders, after conviction or Acquittance, for the 
same offence, in a state court. • 


186 * Under these legislative provisions, it has been made 

a question, whether it was sufficient to refer to the law 


Si nations for a definition of piracy, without giving the qpme 


(а) By tho Aot of CongroBs of March 3d, 1835, c. 313, the offence of making a 
tovolt in fl ship is no longer punishable as a capital offence, but only by fine and im¬ 
prisonment at hard latK)r, 

(б) Dong. Kep. 613, note. 
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a precise definition in terms. The point was settled in the case 
of The United States v. Smith; (a) and it was there held, not to 
be necessary to give by statute a more logical enumeration in 
detail of all the facts constituting the offence, and that Congress 
might define it by using a term of a known and deter¬ 

mined meanyjg, as by expressly mentioning all the particulars 
included in\hat term. ‘The crime of piracy was defined by the 
law of fiations with reasonable certainty, and it does not depend 
upon the particular provisions'of any municipal code for its 
definition a?id punishment. Robbery on the high seas is, there¬ 
fore, piracy by the Act of Congress, as well as by the law of 
nations. (/>) 

There can be no doubt of the right of Congress to pass laws 
punishing pirates, though they may be foreigners, and may 
have committed no particular offence against the United States. 
It is of no importance, for the purpose of giving jurisdiction, on 
whom or where a piratical oflence has been committed. A pi¬ 
rate, who is one by the law of nations, may be tried and pun¬ 
ished in any country where ho may be found, for he is reputed 
to be out of the protection of all laws and privileges, (c) The 
statute of any governmen’t may declare an offence committed 
on board its own vessels to be piracy, and such an offence will 
be punishable exclusively by the nation which passes the stat¬ 
ute, But piracy, undt^r the law of nations, is an offence against 


{a) 5 Wheaton, 153. 

(/j) In the case of United States v. Brig Malck Adhol, 2 Howard’s U. S. Hep. 210, 
it was held, after an elal)onite discussion, that an act was piratical in the view of the 
law of Congrc.s8 of March 3d, 1819, c. 200, if the act or acts done be hostile in tboir 
character, and wanton and criminal in their commission, with()ht any lawful sanction, 
wlietlier committed for purpo.<cs of plunder, or for purposes of hatred, revenge, or a 
wanton abuse of power, or a lawless appetite for mischief. They arc piratical aggreS' 
siona in tlie sense of the law of nations and of the Act of Congress, and work a for¬ 
feiture of the s/u/f, whether the owner be or be not innocent. He is, in that case, 
bound by the acts of the master. But the mtyo presents a difFerent consideratii|o, 
and it is not to be forfeited under the Act of Congress or the law of nations, except in 
cases of extraordinary turpitude and Violence. In ordinary torts and injuries the law 
admits of a compensation in damages. If, however,jhe owner of the cargo cooperates 
in the piratical acts, the penalty of confiscation is aUo^infiictod on the cargo .as well 
as on the ship. The more strict rule is also enforced in the case of belligerent rights, 
and the cargo follows ^he fate of the ship. 

(c) Byuk. Q. J. Pub, b. l,c, 17. Sir Leoline Jenkins's Works, vol. i. 7U. 
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all nations, and punishable by all. In the case of The United 
States y. Palmer^ (a) it was held, that the Act of Congress of 1790 
wavS intended to punish offences against the United States, and 
not offences against the human race; and that the, crime of 
rebbery, committed by a person who was not a citiflfcftG^of the 
United States, on the high seas, on board ^of a ship be- 
*187 longing * exclusively to subjects of a foreign state, was 
not piracy under the Act, and was not punishable in the 
courts of the United States. The offence, in such a case, must, 
therefore, be left to be punished by the nation under whose flag 
the vessel sailed, and within whose particular jurisdiction all on 
board the vessel were. This decision was according to the law 
and practice of nations ; for it is a clear and seltled principle, 
that the jurisdiction of every nation extends to its own citizens, 
on board of its own public and private vessels at sea. {b) The 
ease applied only to the fact of robbery eoinrnitted at sea, on 
board of a- foreign vessel, at the time belonging exclusively to 
subjects of a foreign state ; and it was not intended to decide, 
that the same offence, committed on board of a vessel not be¬ 
longing to the subject of any foreign power, was not piracy. 
The same court afterwards, in the c'ase of The United States v. 
Klin(ock\ (c) admitted that murder or ro])bery, committed on 
the high seas, by j)crsons on board of a vessel not at the lime 
belonging to the subjects of any foreign power, but in posses¬ 
sion of a crew acting in defiance of all law, and acknowledging 
obedience to no government or tfag whatsoever, fell within the 
purview of the Act of Congress, and was punishable in the courts 
of the United States. Persons of that description were pirates, 
and proper objects for tlu; jienal code of all nations. The Act 
of Congress did' not apply to offences committed* against the 
particular sovereignty of a foreign power; or to murder or rob¬ 
bery committed in a vessel, belonging at the time, in fact, as 
well as in right, to the subject of a foreign state, Jind, in virtue 
of such property, subject at the time to its control. But it 
applied to offences committed against all nations, by persons 

(o), 3 Wheaton, 610. United States u. Kessler, 1 Baldwin, 15, S. P. 

(b) Rutherforth’s Just. b. 2, c. 9. Mr. Jcffcrsoirs Letter to M. Geuttfe, Juno 17th, 
J793. tftt/jrrt, p. 26. 

(c) 5 Wheaton, 144. 
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who, by common consent, were equally amenable to the 
^laws of all nations. * It was further held, in the case of * 188 
The United States v. Pirates^ {a) and in the case of The 
United Slates v. Holmes^ (b) in pursuance of the same principle, 
that the moment a vessel assumed a piratical character, and 
was tenSSiTfrom her officers, and proceeded on a piratical cruise, 
she lost all.iflaim to national character, and the crew, whether 
citizens or foreigners, were equally punishable, under the Act of 
Congress, for acts of piracy; and it would be iijimaterial what 
was the national character of the vessel before she assumed a 
piratical character. Piracy is an offence within the criminal 
jurisdiction of all nations. It is against all and punished by 
all; and the ^ea of autrtfbis acquit^ resting on a prosecution 
instituted in the courts of any civilized state,' would be a good 
plea in any other civilized state. As the Act of Congress of 
1790 declares every oflence eonunitted at sea to be piracy, 
which would b^ panishal)le with death if committed on land, 


it may be considered as enlarging the definition of piracy, so as 
not only to include every offence wliich is piracy by the law of 
nations and the Act of Congress of 1819, but other offences 
which were not [liracy, until made so by statute. 

An alien, under the sanction of a national .commission, can¬ 
not commit piracy while he pursues his authority. His acts 
maybe hostile, and his nation responsible for them. They may 

never to be re¬ 
garded as piracy, (c) The 'Bartiary powers, notwithstanding^ 
some doubts which formerly existed, arc how, and for a century 
past have been, regarded as lawful powers, and not pirates. 
They ha'fre all the insignia of regular, independent govern¬ 
ments, and are competent to maintain the European relations 
of peace and war. Cicero, and, after him, Grotius, define a 


amount to a lawful cause of war, but they are 


(а) 5 Wlieaton, 184. ^ 

(б) Ibid. 412. 

(c) Martens'slSssay on Privateered translafeH by Horne, p. 42. Manning's Comm, 
pp. 112^113. States generally prohi'.it their subjects from taking letters of marque# 
from a foreign power, without the permission of ftieir sovereign; and treaties are 
numerous in which the contracting parties stipulate, that if the subjects of cither 
party take letters of^arque from the enemies of the other, they shall be treated as 
pirates. 
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^ regular enemy to be a power which hath the elements or 
*189 constituents of a nation, such *as a go.vernment, a code^ 
of laws, a national treasury, the consent and agreement 
of the citizens, and which pays a regard to treaties of peace and 
alliance; (a) and all these things, says Bynkershoek, (b) arc to 
be found among the states of Barbary. In some res^e'ct's their 
laws of war have retained the barbarity of the middle ages, for 
they levy tribute or contributions on all such Christian ^powers 
as are not able to protect their commerce by force; and they 
also make slaves of their prisoners, and reejuire a heavy ransom 
for their redemption. But this, Bynkershoek insists, is conform¬ 
able to the strict laws of war; and the nations of Europe who 
carried on war with the Barbary st*es, such as^Spain, Naples, 
Holland, &c., have heretofore exercised the same rule of ancient 
warfare, upon the principle of retaliation. When Lord Ex¬ 
mouth, in 1810, attacked Algiers, and eompelh'd tlie Dey to 
terms of peace, he compelled him also to stipulate, that in the 
event of future wars with any European power, no Christian 
prisoners of war should be consigiu'd to slavery, but they should 
be treated with all humanity as prisoners of war, until regular¬ 
ly exchanged, according to the European practice: and at the 
termination of hostilities, the prisoners should be restored with¬ 
out ransom. By that treaty of peace upwards of 1,000 prisoner^ 
belonging to Italy, Spain, Portugal, Holland, and Greece, were 
^ released from galling slavery, and in which part of them 
^*190 had subsisted for thirty-five years. This stipulation *in' 
favor of general humanity deserves some portion of that 
exalted eulogy bestowed by’Montesquieu [c) on the treaty made 

Cic. Philip. 4, c 6. Grotius, h, 3, c. 3, srr. 1. 

* (h) Q. J. Pub, b, 1, c. 17. A STATK, in the meaning of public law, is a complete 
« or self-suflicient body of persons, united together in one community, for the defence 

of their rights, and to do right to foreigners. A state has its nflairs and interests; it 
deliberates, and becomes a moral person, having an understanding and ^11, and is 
sasceptible of obligations and laws. Grotius, b. 1, c. I, sec. 14, Ibid. b. 3, c. 3, see. 
2. Burlfltnaqui, vol. ii. part l,c. 4, see. 9. Vattcl, b. 1, c. 1. RespuUica est emtus 
multitudims, Jurin rousfnsu et ittilitctiis communionf sociatjts, Cic. de Repub, lib. sec. 

* 25. TTie State is fotmded on the relations of right. Protection is its aim and object, 
and that protection is b\it ftnothA* word for justice, or the obtainiug and granting to 
every one his due. La .Justice consiituee, e’est IVtat. Cousin. Lieber's Political 
Ethics, vol. i. 

(c) Esprit dos Lois, b. 10, c.^. 
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by Gelon, king of Syracuse, with the Carthaginians. It would 
have been still more wdrthy of a comparison, if it had not left 
color for the construction, that the renunciation, by the Dey of 
Algiers, of the practice of condemning#Christian prisoners of 
war to slavery, was to be confined to the “ event of future wars 
with an^Europcan power; ” and if a great Christian power on 
this side of'the Atlantic, whose presence and whose tra^ are 
constantly seen and felt in the Mediterranean had not seemed - 
to have been entirely forgotten, {a} 

But notwithstanding Bynkershoek had insisted, near a cen¬ 
tury ago, that ciapturcs by the Barbary powers worked a change 
of property by the laws of war, in like manner as captures 
made by regular powers, yet, in a case in the English admiralty 
so late as 1801, (/>) it was contended that the capture and sale 

of an English ^^hip by Algerines, was an invalid and unlawful 

• 

conversion of the property, on tlie ground of being a piratical 
seizure. It wem, however, decided that the African states had 
long acquired the character of established governments, and 
that though their notions of justice differ from those entertained 
by the Christian powers, their public acts couldniot be called in 
question ; and a derivative title founded on an Algerine cap¬ 
ture, and matured by a confiscation in their way, was good 
against the original owner. In the tinie of Richard L, when the 
laws of Oloron were compiled, all infidels were, by that code, (c) 
regarded as pirates, and their property liable to seizure wherever 
found. It was a notion, at that time, that such persons could * 
not have any fellowship or communion with Christians. 

• In a c£fse which occurred in 1675, Sir Leolinc Jenkins * 191 
held, that the Commander of a privateer regularly commis¬ 
sioned, was liable to be treated as a pirate, if he exceeded the 
bounds of his commission. Bynkershoek justly opposes this 
dangerous opinion; {d) and the true rule undoubtedly is, that^ 
the vessel must have lost its national, and assumed a piratical 
character, before jurisdiction over it, to that extent, could be 
exercised. 

(а) Declaration of the Doy of Algiers, made with Lord Exmouth, August 26tli, 
1816. Annual Register for 1816, app. to Chronicle,^p. 288. 

(б) The Helena, 4 Rob. Hep. 3. 

(c) Sec. 45. 

(rf) Q. J. Pub. b. 1, c. 17. 
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If a natural-born subject was to take prizes belonging to his 
native country, in pursuance of a foreign commission, he would, 
on general principles, be protected by his commission from the 
charge of piracy. But to prevent the mischief of such conduct, 
the United States have followed the provisions of the English 
statute of 11 & 12 Wrn. III. c. 7, and the general practice of 
othel^ nations, {a) and have, by the Act of Congress of April 
30th, 1790, sec. 9, declared, that if any citizen should commit 
any act of hostility against the United States, or any citizen 
thereof, upon the high seas, under color of any commission from 
any foreign prince or state, or on pretence of authority from 
any person, such offender shall be adjudged to be a pirate, felon 
and robber, and, on being thereof convicted, shall suffer death. 
The Act of Congress not only authorizes a capture, but a con¬ 
demnation in the courts of the United States,ffor all piratical 
aggressions by foreign vessels; and whatever may be the 
responsibility incurred by the nation to foreign* powers, in exe¬ 
cuting such laws, there can be no doubt that courts of justice 
are bound to obey and administer them. All such hostile and 
criminal aggressions on the high seas, under the flag of any 
power, render property taken in delicto subject to confiscation 
by the law of nations, (Z^) 


Slave-trade. 


(4.) The African slave-trade is an oftenbe against 
the municipal laws of most nations in Europe, and 


it is declared to be piracy by the statute laws of England 


• 192 and the * United States. 


Whether it is to be considered 


I 


as an offence against the law of nations, independent of 
compact, has been a grave question, much litiga!ted in the 
courts charged with the administration of public law; and it 
will be useful to take i short view of the progress and present 
state of the sense and practice of nations on this subject. 

Personal slavery, arising out of forcible captivity, has existed 
in every age of the world, and among tha most refined and civ¬ 
ilized people. The possession of persons so acqliired has been 
invested with the character of property. Captives in war were 
sold as slaves bw Greek and Roman commanders. The slave- 


(g) Vifhsupra^ p. 100. 

(6) Story, J.. 11 Wheaton, 39-41. 
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trade was a regular branch of commerce^ among the ancients ; 
and a great object of Athenian traffic with the Greek settle¬ 
ments on the Euxine, was procuring slaves from the barbarians 
for the Greek market, (rt) In modern tirnes, treaties have been 
framed,national monopolies sought, to facilitate and extend 
commerce iij this species of property, (ft) It has been inter¬ 
woven in the municipal institutions of all the European colo¬ 
nies in*America, and with the approbation and signetion of the 
parent states. It forms to this day the foundation of large 
masses of property in the southern parts of the United States, 
But, for half a century past, the African slave-trade began to 
awaken a spirit of remorse and sympathy in the breasts of men, 
and a conviction that the traffic was repugnant to tho.principles 
of Christian duty, and the maxims of justice and Iminanity. 

Montesquieu, who has disclosed so many admirable truths 
and so much j)rofound rellection, in his Spirit of Laws, not 
.only condemned all slavery as useless and unjust,iJ)ut he ani¬ 
madverted upon the African slave-trade by tlie most pungent 
reproaches. It was impossible, he observed, that we could admit 
the Aegroes to be human beings, because, if wc were once 
to admit them to be men, we should *soou come to *193 
believe that we ourselves were not Christians. Wliy has 


(а) Mitford^s lli.'Jt. vol. iv. p. 2.‘JG* Catllc and slaves constituted the principal riches 
of the early ages of Greece. The Byzj^ntines, says Polybius, (General History, b. 4, 
c. 5,) supplied, from the Pontus, the Greeks with honey, wax, salted meats, leather, 
and yreat numbers of very scrciceohle slaves. It is mentioned in Scnj)lurc, that the 
Tyrians traded with the Caucasian provinces for slaves: “Javan, Tubal, and Me- 

*8hech, traded the persons of men and vessels of brass in lliy market; Kzek. xxvii. 
13; and that they stole the children of the Jews,%nd sold them as slaves to the 
.Greeks. Joel iii. fi. So the Caitliaginiiins exeliangcd black slaves from the interior 
of Africa, in their commerce and barter with tiio cities of Italy and Greece. Tho, 
great extent of the slave-trade, which w'as carried on by the polished nations of an¬ 
tiquity settled on the coasts ^f the Mediterraiieaii, with Central Africa, by means of 
caravans, appears from Hecren, in his Uistorical llesearchcs, vol. i., on the land trade 
of the Catthaginians. 

(б) By the Assiento Treaty of March 26th, 17iq, between Great Britain and Spain, 
the latter power granted to the English Soiitli Sea Compajj^y, for thirty years, the 
right of supplying the Spanish colonWs in Amcrica^witli negro slaves, at the rate of 
4,800 annually. This Assiento contract was explained and confirmed <by a conven¬ 
tion between England and Spain, in May 1716. A similar contract had been previ¬ 
ously agreed on by Spain with the Royal Guinea^ Company settled in Franco. Jen¬ 
kins’s Collection of Treaties, London, 1775, vol. i. 375, vol. ii. 179. 
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it not, says he, entered into the heads of European princes who 
make so many useless conventions, to make one general stipula* 
tion in favor of humanity? (a) We shall see presently that 
this suggestion was, ih some degree, carried into practice by a 
modern European congress, , 

The constitution of the United States laid the ^undation of 
a series of provisions, to put a final stop to the process of this 
great moral pestilence, by admitting a power in Congress'to pro¬ 
hibit the importation of slaves after the expiration of the year 
1807, The constitution evidently looked forward to the year 
1808 as the commencement of an epoch in the history of human 
improvement. Prior to that time Congress did all on this subject 
that it was within their competence to do. [b) By the Acts of 
March 22d, 1794, and May lOtli, 1800, the cilizens of the United 

<1 

States, and residents within them, were prohibited from engag¬ 
ing in the transportation of slaves from the United States to 
any foreign place or country, or from one foreign country or 
place to another, for the purpose of traffic.^ Those provisions 
prohibited our citizens from all concern in the slave-trade, with 
the exception of direct importation into the United States; and 
the most prompt and early steps were taken, within the limits 
of the constitution, to interdict also that part of the traffic. J^y 
the Act of 2d March, 1807, it was prohibited, under severe pen¬ 
alties, to import slaves into the United States after the 
• 194 1st January, 1808; and, on the 20th April, *1818,*^ the pen¬ 
alties and punishments were increased, and the prohibition 

(а) L’Esprit dcs Lois, liv. 15, c. 5. 

(б) The continental conj'ress^lwhiLh assembled at Philadelphia in 177^, gave the 

first general and authoritative coinlemnation of the slave-trade, by the resolution not 

to import or purchase any slave imported after the first day of December, in that 

year,'and wholly to discontinue the trade. Journals of Congress, v61. i. p. 32. The 

convention of delegates of the pcojjle of Virginia, ai^d the provincial congress of 

North Carolina, had aiui(*ipated this measure ; for in August preceding they resolved 

% 

to discontinue the importation of slaves. Pitkin's History, vol. i. App. note 16. 
Jones’s Defence of the llcvolutiopary History of North Carolina, p. 145. 

I A ship which is employed in tt.o service of slavers, is engaged in the transportation of 
slaves, withirT the meaning of the Act of 1800, though no slaves are taken on board. The 
Porpoise, 2 Curtis, C. C. 307 ; see, too, United States v. Schooner Catharine, 2 Paine, C. C. 

3 The Ohio, 1 Newb. Adm. 409, 
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extended not only to importation, but generally against any citi¬ 
zen of the United States being concerned in the slave-trade. It 
has been decided, (a) that these statute prohibitions extend as 
well to carrying slaves on freight, as to feases where they were 
the penperty of American citizens, and to carrying them from 
one port to another of the same foreign empire, as well as from 
one foreign* country to another. The object was to prevent, on 
the pai«t of our citizens, all concern whatever in sych a trade. 

The Act of March 3d, 1819, went a step further, and author¬ 
ized national armed vessels to be sent to the coast of Africa, to 
stop the slave-trade, so fur as citizens or residents of the United 
States were engaged in that trade; and their vessels and t'H’ccts 
wer« made liable to seizure and confiscation. The Act of 15th 
May, 1820, (/>) went still further, and declared, that if any citi¬ 
zen of the United States, being of the crew of any foreign ves¬ 
sel engaged in the slave-trade, or any person whatever, being of 
the crew of vessel owned in whole or in j)art, or navigated 
for or on behalf of any* citizen of the United States, should 
land on any foreign shore, and seize any negro or mulatto, not 
bold to service or labor by the laws of either of the states or 
territories of the United States, with intent to make him a slave; 
0 |^ should decoy, or forcibly bring or receive such person on 
board such vessel, with like intent; or should forcibly confine 
or detain on board any negro or mulatto, not lawfully held to 
service, with intent to make him a slave; or should, on board 
any such vessel, offer to sell as a slave any negro or mulatto, not 
held to service as aforesaid; or should, on the high seas, or on 
any tide water, transfer or deliver over, to any other vessel, any 
such negro or mulatto, with intent t% make him a slave, or 
should deliver on shore, from* on board any such vessel, any 
negro or mulatto, with like intent, such citizen or person should^ 
be adjudged a pirate, and, on conviction, should suifer death.^ 


(а) The Merino, 9 Wheaton, .391. The declaratjons of the master connected with 
his acts in furtherance of the voya^re,have been held to be evidence on an indictment 

. against the owner of the ship, under Jie Act of 20r^i April, fsiS. United States v. 
Gooding, 12 Wheaton, 4fi0. 

(б) C. 113, sec. 4 , 5. 

1 As to what acts and participation will warrant a conviction under this Act, see the case 
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It is to be observed, that the statute operates only where our 
municipal jurisdiction might be applied, consistently with the 
general theory of publics law, to the persons of our citizens, or. 

to foreigners oh board of American vessels. Declaring 
*195 the crime piracy does* not make it so, within thCc^* pur¬ 
view of the law of nations, if it were not sp without the 
statute; and the legislature intended to legislate 'only where 
they had a right to legislate, over their own citizens and vessels. 
The question, notwithstanding these expressions in the statute, 
still remained to be discussed and settled, whether the African 
slave-trade could be adjudged piracy, or any other crime, within 
the contemplation of the code of international law. It has 
been attcrn{)tcd, by negotiation between this country and Great 
Britain, to agree that both nations should consider the slave- 
trade piratical; but the convention for that purpose between 
the two nations has not as yet been ratified, though the British 
nation havp carried their statute denunciation 6f the trade as 
far as the law of the United States, (a) 


(«) All these Acts of Con{.;ress a])ply exclusively to external commerce in slaves. 
The iHtf'niol commerce within the United Suites in slaves is left to the control and dis¬ 
cretion of the statu {Governments: and the northern states, which have aholished 
slavery, admit of no internal eommercc in slaves within their respective states. iWs 
not so in the slave-lioldmg states. Some of them permit a traffic in slaves as be¬ 
tween eiiizens of lUfferent states j but in Alaryland, as early as 1796, it was declared 
by law (o be unlawful to import or bring into the state, l»y land or water, any slave 
for sale, or to reside within the stati*: and bvovy slave brought in contrary to the 
statute Avas declared to be free. And in the constitution of Mississippi of 1833, the 
introduction of slaves into the state as merchandise, or 'for sale, was prohibited, 
though Hciual settlers were allowed until 184.> to purchase slaves from any state in 
the Union, and bring them into that state for their individual use,* 


Tha United States v. Libby, 1 Wood. & Minot's R. 221, where thtf subject is discussed 
by Mr. Justice WootUmry. Sec also United vStutes r. llattiste, 2 Sumner, 0. 0. 240. Ja 
the case of The United States v. Corrie, Judge Magrath, tlJe learned U. S. Pistrict Judge 
for .the pistrict of South C^arolina, iu an able and luminous argument, lield, that the Act 
of 1820 is not any part of tlie laws of the United States passed for the suppression of the 
slave-trade, but relates to the specific, offences which it enumerates, and that these specific 
offences have not been and are not to bo confounhed with the slave-trade, and that the 
slave-trade is not declared piracy^by this Act. feee the Opinion published in pamphlet 
form at Charleston in I860. 

i By an Act to suppress the slave-trade in the District of Columbia, passed Sept. 20,1860, 
it is made unlawful to bring any slave within the district for the purpose of being sold; 
and slaves so brought in becOhio free. 
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The first British statute that declared the 'slave-trade unlaw¬ 
ful was in March, 1807. {a) This was a great triumph of Brit¬ 
ish justice. It was called for by the sense of the nation, which 
had become deeply convinced of the imj^olicy and injustice of 
the slave-trade; and by the subsequent statute of 51 Geo. III. 
the trade wa^ declared to be contrary to the principles of justice, 
humanity, rfnd sound policy; and lastly, by the Act of Parlia¬ 
ment of 31st March, 18^4, the trade is declared to he piracy, (ft) 
England is thus, equally with the United Slates, honestly and 
zealously engaged in promoting the iinivcrs^al abolition of the 
trade, and in holding out to Ihe world her sense of its extreme 
criminality. Almost every maritime nation in Europe has de¬ 
liberately and solemnly, either by legislative acts, or by treaties 
and other formal engagements, acknowledged the injustice and 
inhumanity of the trade, and pledged iiself to promote its aboli¬ 
tion. By the treaty of Paris of the 30lh May, 1814, between 
Great Britain dfnd France, Louis XVJII. agreed that the traffic 
was repugnant to the prineiples of natural justice, and he engaged 
to unite his eflbrts aj; the ensuing congress, to induce alt 
the powers of Christendom * to decree the abolition of the *196 
trade, and that it should cease definitively, on the part of 
th|! French government, in the course of five years. The min¬ 
isters of the eight princi|)al European powers, who met in con¬ 
gress at Vienna, on the 8th PVbruary, 1815, solemnly deelan^d, 
in the face of Europe and the world, that the African slave- 
trade had been regarded, by just and enlightened men, in all 
ages, as repugnant to the principles of humanity and of univer¬ 
sal morality, and that the public voice in all civilized countries 
demanded that it should bo suppressed; and that the universal 
abolition of it was conformable to the spirit of the age and the 
generous prineiples of the allied powers. In March, 1815, the.^ 
emperor Napole^pn decreed that the slave-trade should be abol- 

(fl) Stat. 47 Geo. III. Denmark aljolished, in 179^, the foreign slave-lrado, and 
the importation of slaves into her oolonies, tliough^ the prohibitions were not to take 
effect until 1804*. Wheaton’s Inquir^^into the Uiglit of Search, 1842. 

(h) Stat. 5 Geo. IV. c. 113. The statXitc of 0 and 4 y^rn. IV. c. 73, for the extinction 
of slavery, has some new and important penal provisions respecting the dealing in 
slaves on the high seas, or any traffic in them; and the statute of 1 Viet. c. 91, as 
well ns the preceding statute, repeated the declaration, that British sulyects concerned 
in the slave-trade, should be adjudged pirates, and punish^le accordingly. 

VOL. I. .18 , 
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ished; but this effort of ephemeral power was afterwards held 
to be null and void, as being the act of an usurper; and in July 
following, Louis XVIII. gave directions that this odious and 
wicked traffic should'from that present time cease. The first 
French decree, however, that was made public, abolishing the 
trade, was of the date of the 8th January, 1817, and that was 
only a partial and modified decree, (a) In DeceUiber, 1817, 
the Spanish government proliibited the purchase of slaves on 
any part of the coast of Africa, after the 31st of May, 1820; 


{a) Uy the convention between Great Britain and France, of the 3()th November, 
1841, the muttial riylit of scHrch was allowed on board the vessels of oacli of the 
two nations, within certain specified waters, i. e., alonj^ the western coast of Africa 
from Cape Verd, or 15 deg. N. hit. to 1,0 degrees S. of the equator — all around the 
island of Madagascar to the extent of :20 leagues from the island — to the same dis¬ 
tance fiom the coasts of Brazil, and from tin' coasts of the islandg of Cuba and Porto 
Rico. The right of searcliing merchant vessels to be confined to ships of war, under 
special authority from cmli of the two govennuents, and ncvei^to he exercised upon 
the ships of war of either nation. Tlie United States have refused to become a party 
to any convention anilioiizing the mutuil right of search, iitul Fruuee afterwards re¬ 
fused to raiify the treaty of 1841, couccaling the mutual right of search. Vide supra, 
p. 153. The efforts and the failure of the effoits to sanction the mutual right of 
search, in lespeot to the slave-trade, form an instructive item in modern diplomatic 
history. In 1818, llie British government proposed to France the mutual right of 
search of merchant vessels on the high seits. with a view to the more ctfeeiual sup¬ 
pression of the slave-trade, and which had been conceded by Spain, Portugal, and the 
Netherlands. The pyo])Osition was. at the same time nmdo to the United States, and 
rejected by both powers. In Novenihei of that year, the British government proposed 
to the Congress of the five groat powers, at^Aix-la-Cliapelle, the following ])roposi- 
tions'. (1.) 'riic mutual rigliiof search of merchant vessels erigaged in the slave-trade} 
(2.) The declaration that the slave-tiade was piracy, under the law of nations. Both 
propositions were rejected on llie jui't of France, Austria, Prussia, and Russia. The 
propositions wen; renewed at the Congress at Vcroiia, in 1822, hut without success. 
Afterwards, in 1841, the mutual right of .search was conceded by the northern Kuro- 
pean powons, putties to the Quintuple Treaty, as see supra, p. 153. Though the gov¬ 
ernment of the United States has uniformly objected to the admission of the right of 
Visitation and seareli, in time of jicace, even in respect to the African slave-trade, yet 
they agi'eed,*in furtherance of elfieicni measures for its sujipression, by the treaty of 
Washington, in 1842, with (7roat Britain, that each party should “ prepare, equip, and 
maintain iu seiwice, on the coast of Africa, a sufficient and adequate squadron, or 
naval force of vessels, of suitable numbers and descriptions, to <‘urry, in all, not less 
than eighty guns, to enforce, separately and respectively, the laws, rights, and obliga¬ 
tions ot each of the two countries, f(^‘the sup pression of the slave-trade —the said 
squadrons to bo independent of each other; but the two governments stipulating, 
Boveriheless, to give such orders to the ofheers commanding their respective forces, as 
shall enable them most effectually to act in concert and cooperation, upon mutual 
considerations, as exigencies may arise.’' 
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and this was in pursuance of the treaty between Great Britain 
and Spain of the 23d September, 1817, made for the abolition 
of the slave-trade immediateJy north of the equator, and en¬ 
tirely after 1820. In January, 1818, thfe Portuguese govern¬ 
ment jnade the like prohibition as to the purchase of slaves on 
any part of the coast of Africa north of the equator. In 1821, 
there was irot a flag of any European state which could legally 
cover this traffic, to the north of the equator; and yet, in 1825, 
the importation of slaves covertly continued, if it was not openly 
countenanced, from the Rio dc la Plata to the Amazon, and 
through the wliole American Archipelago, {a) 


» (a) Kcjiort of a Comniift('o#of the House of Keprosontatives of the United States, 

Eebriiarj' 16th, 1S25. See, also, th(' Quarterly Keviow, No. 68 and No. 89, pp. 243- 
246. Alison’s History of Europe, vol. vi. pp. 128, 129, and the Enf»lish parliamentary 
discussions and (locumcnts. It n|)pears that the African slave-trade was carried on 
to an enormous extent down to the year 1839. trade was principally between 

Africa, and Bray.il atul Cuhu. In 1828, 45,000 African slaves were infported into the 
city of Kio Janeiro. But. hy a convention between England and Brazil, in 1826, it 
was matlo piratical for the subjects of Brazil to he engngc<l in the trade after the year 
1830; and it is understood that the ixovcrnnicnt of Brazil, in 1831, not only put n stop 
by law to the importation of slaves, but declared that all slaves tlicrcafter imported 
shouhl he free, and imposed a heavy assessment oh the importers, and provided for 
the transportation of such negroes hack to Africa. In the treaty concluded 10th Sep¬ 
tember, 1822, between Ci(||f\t Britain and the Imann of Muscat, tlic latter agreed to 
abolish the foreign slave-trade forever in his doininions. So, by tlie treaty of the 23d 
of October, 1817, holween Great Britain and Badama, king of Madagascar, it was 
agreed that there should he, throughout all the dominions of the king of Madagascar, 
an entire cessation of the sale or transfer of slaves. And in the treaty of commerce 
and navigation between <in‘at Britain and the United Brovinccs of Rio de la Plata, 
Pebrnary 2d, 1825, it was agn*ed hy the latter to prohibit all pennons subject to its 
jurisdiction, by the most solemn laws, from taking any share, in the slave-trade; and 
yet it was stated by liigU authority in the British parliament, May, 1838, as a matter 
of fact and agreed to afterwards in an address to the Queen, that notwithstanding all 
the efforts of Great liritaiu to put down the slave-trade, it still continued, little dimin¬ 
ished in extent, and much aggravated in horror. Portugal was the principal offender.* 
What was once a legal had become now a contraband traffic. She had systematically 
and grossly violated her treaty engagements on that subject. Since 1829 there had 
been 153 Portuguese vessels seized as slavers, containing upwards of 163,000 slaves, 
and Portugal had, since that period, transported a million of slaves. This enormous 
abuse induced England, Jn 1839, to •authorize bylaw the forcible examination and 
search of vessels suspected to he con ernod in that trade. The British minister, Sir 
Robert Peel^ stated in the House of Commons, in Aly, 1844, that Spain and Brazil 
were the two powers chargeable with the whole responsibility of the continuance of 
the slave-trade, and that the island of Cuba was in a precarious, if not a perilous posi¬ 
tion, from the settled determination of her black population to emancipate themselves; 
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* case of The Amedie (a) was the earliest decision 

in English courts on the great question touching the legal¬ 
ity of the slave-trade, on general principles of international law. 
That was the case of^an American vessel, employed in carry¬ 
ing slaves from the coast of Africa to a Spanish colonyy. She 
was captured by an English cruiser, and the vessel and cargo 
were condemned to the captors, iji a vice-admiralty court in the 
West Indies, and, on appeal to the Court of Appeals in Eng¬ 
land, the judgment was affirmed. Sir Wm. (Irant, who pro¬ 
nounced the opinion of the court, observed tliat the slave-trade, 
bejng abolished by both England and the United States, the 
court was authorized to assert, that the trade, abstractly speak¬ 
ing, could nut have a higitimatc^ existence, and was, primd facie^ 
illegal upon principles of universal law. * The claimant, to en¬ 
title him to restitution, must show affirmatively a right of prop¬ 
erty under the municipal laws of liis own country ; for, if it be 
unprotected by his own municipal law, he can Viave no right of 
property in human beings carried as his slaves, for such a claim 
is contrary to the principles of justice and humanity. The For- 
tijuna^{b) was condemned on the authority of The Amedie^ and 
the same opinion was again affirmed. But in the subse- 
*198 quent *case of The (c) the doctrine was not car¬ 

ried so far by Lord Stowell, as to hoi# the trade itself to 
be piracy, or a crime against the law of hations. A Swedish 
vessel was taken by a British cruiser on the coast of Africa, en¬ 
gaged in carrying slaves from Africa to a Swedish island in the 
West Indies, and she was restored to the owner, on the ground 
that Sweden had not then ])rohil)it.ed the trade, and had toler-* 
ated it in practice. England had abolished the trade as unjust 
and criminSl, but she claimed no right of enforcing that pro¬ 
hibition against the subjects of those states which had not 


and it is stated, on stronji: nnthority, that the English effort to put down the slave- 
trade by an armed force of British cruisers on the coast of Africa, has* increased the 
horrors of the slave-trade, without materially its amount. See Hill’s 

Narrative of Fifty Days on Board a Slave-SlV>p, SirF. Buxton on African Slavo- 
, Trade, and the other documents deferred to and discussed in Westminster Review for 
June, 1844, p. 446, &e. 

(rt) 1 Acton's Rep. 240. 

(c) 1 Dodson's Adm. Rep. 95. 


(6) 1 Dodson's Adm. Rep. 81. 
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adopted the same opinion; and England d/d not mean to set 
herself .up as the legislator, and custos morum^ for the whole 
world, or presume to interfere with the commercial regulations 
of other states. The principle of the case of The Amedie was, 
that \^ere the municipal law of the country to which the par¬ 
ties belonged^ had prohibited the trade, English tribunals would 
hold it to be illegal, upon general principles of justice and 
humanrty, but they would respect the property of persons 

ii- under the sanction of the laws of their own 

country. 

* The doctrine of these cases is, that the slave-trade, abstractly 
speaking, is immoral and unjust, and it is illegal, when declared 
so by treaty or iTiunici])jd law; but that it is not piratical or 
illegal by the common law of nations, because, if it were so, 
every claim founded on the trade would at once be rejected 
everywhere and in every court, on that ground alone.* 

The whole subject underwent further, and a most full, elab¬ 
orate, and profound discussion, in the case of the Le Louis, (a) 
A French vessel, owru^d and docuinented as a French vessel, 
was captured by a British armed force on the coast of Africa, 
after resistance made to a demand to visit and search. She 
was carried into Sierra Tjeone, and condemned by a 
court of vice-admiralty, for being concerned * in the *199 
slave-trade, contrary to the French law. On appeal to 
the British high court of admiralty, the question respecting 
the legality of the capture and condemnation was argued, 
and it w^s judicially decided, that the right of visitation and 
search, on the high seas, did not exist in time of peace. If it 
belonged to one nation, it equally belonged to all, and would 
lead to gigantic mischief, and universal war. Other nations 
had refused to accede to the English proposal of a reciprocal , 
right of search in the African seas, and it would require an 
express convention to give the right of search in time of peace. 
The slave-trade, though unjust, and condemned by tlie statute 
law of England, was not pirg^cy, nor was it a crime by tlie uni- 

(a) 2 Dodson's Adm. Rep, 210. 


^ Buron v. Denman, 2 Weis. H. & Gor. R. 167. 
18 
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versal law of . nations. To make it piracy, or such a crime, it 
must have been so considered and treated in practice by all 
civilized states, or made so by virtue of a general convention. 
On the contrary, it h^d been carried on by all nations, even by 
Great Britain herself, until within a few years, and wsv? then 
carried on by Spain and Portugal, and not absolutely prohibited 
by France. ^It was, therefore, not a criminal traflic^by the law 
of nations; and every nation, independent of treaty, regained a 
legal right to carry it on. No one nation had a right to force 
the way to the liberation of Africa, by trampling on the inde¬ 
pendence of other states; or to procure an eminent good by 
means that were unlawful; or to press forward to a great prin¬ 
ciple, by breaking through other great principles that stood in 
the way. The condemnation of the French vessel at Sierra 
Leone was, therefore, Reversed; and the penalties imposed by 
the French law (if any there were) were left to be enforced, not 
in an Engbsh, but in a French court. 

The same subject was brought into discussion in the K. B. 
in 1820, in Madrazo v.’ Willes. (a) The court held, that the 
British statutes against the slave-trade were only ap- 
* 200 plicable * to British subjects, and only rendered the slave- 
trade unlawful when carried op by them. The British 
parliament could not prevent the subjects of other states from 
carrying on the trade out of the limits of the British dominions. 
If a ship be acting contrary to the general law of nations, she is 
thereby subject to condemnation ; but it is impossible to say 
that the slave-trade was contrary to the law of nations^ It was, 
until lately, carried on by all the nations of Europe; and a 
practice so sanctioned can only be rendered illegal, on the prin¬ 
ciples of international law, by the consent of all the powers. 
pM^ny states had so consented, but others had not, and the cases 
had gone no further than to establish the rule, that ships, be¬ 
longing to countries that had prohibited the trade, were liable 
to capture and condemnation, if found engaged in it. 

, The* final decision of the question in this country has been 
the same as in the case of the Le Louis, In .the case of the 


(a}*3 Barn. & Alderaon, 353. 
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La Jevne Eugfnie^ (a) it was decided, in the^Circuit Court of the 
United States, in Massachusetts, after a masterly discussion, 
that the slave-trade was prohibited by universal law. But sub¬ 
sequently,, in the case of The ^ntetope^^b) the Supreme Court 
of the United States declared that the slave-trade, though 
contrary to’ the law of nature, had been sanctioned, in modern 
times, by the laws of all nations who possessed^ distant colo¬ 
nies ; iiiid a trade could not be considered as contrary to the 
law of nations, which had been authorized and protected by the 
usages and laws of all commercial nations. It was not piracy, 
except so far as it was made so by the treaties or statutes of 
the nation to which the party belonged. Tt might still be law¬ 
fully carried on by the subjects of those nations who had* not 
prohibited it by municipal acts or treaties, (c) 


(«) 2 Mn«(>n^s 409. 

{b) 10 AVheaton, 66. , 

(c) The doctrine in the case of The Antelope, and in the English eases therein 
referred to, is, that right of bringing in for a<ljndication, in time of peace, foreign 
vessels engaged in the slave-trade, and <-aptured on the higti seas for that cause, did 
not exist; and vessels so captured wouhl 1)0 restored, unless the trade was also vfnlaw- 
ful, and prohibited by the country to which the vessel belonged; and if a claim be 
put in for Africans us slaves and proj)ci ty, the onus probandi is thrown upon the claim¬ 
ant to make specific pi’oof of the individual proprietary interest aceoidiug to the laws 
of the country to which the vessel belongs. 
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OF THE GOVERNMENT AND CONSTITUTIONAL 
JURISPRUDENCE OF THE UNITED STATES. 


LECTURE X 

Off THE HISTORY OF THE AMERICAN UNION. 

The government of the United States was erected by the 
free Voice and joint will of the people of America, for their com¬ 
mon defence and general welfare. Its powers apply to those 
great interests which relate to this country in its national ca¬ 
pacity, and which depend for their stability aiid protection on 
the consolidation of the Union. It is clothed with the principal 
attributes of political sdvereignty, and it is justly deemed the 
guardian of our best rights, the source of our highest civil and 
political duties, and the sure means of national greatness. The 
constitutidki and jurisprudence of the United States deserve tjie 
most accurate examination ; and an historical view of the rise 
and progress of the Union, and of the establishment of pres¬ 
et constitution, as the necessary fruit of it, will tend to show 
the genius and value of the government, and prepare the mind 
of the student for an investigation of its powers. - 

The association of the American people into one body politic, 
took place while they were colonies of the British empire, 
*202 and owed allegiance to the British crow*. That *the 
union of this country was essential to its safety, its pros¬ 
perity} and its greatness, had been generally known« and fre¬ 
quently avowed, long before the late revolution, or the claims of 
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the British parliament which produced it. people Confcder- 
of the New England colonies were very early in the New "Eng-* 
habit of confederating together for their common de- 
fence. As their origin and their interests were the 
same^and their manners, their religion, their laws, and their civil 
institutions exceedingly similar, they were naturally led to a 
very intimate connection, and were governed by th^same wants 
and wishes, the same sympathitss and spirit The colonies t)f 
Massachusetts, Plymouth, Connecticut, and New Haven, as 
early as 1()43, under th^; impression of danger from the surround¬ 
ing tribes of Indians, and for protection against the claims and 
encroachmtmls of th<!ir Dutch neighbors, entered into a league, 
offensive and defensive, wliich they declared should be firm and 
perpetual, and be distinguished by the name of the United Col¬ 
onies of New Kngland. By their articles of confederation, each 
colony was to have exclusive jurisdiction within its own terri¬ 
tory; and in cvfry war, offensive and defensive, cach^of the con¬ 
federates was to furnish its (juota of men and money in a ratio 
to its population; and a congress of two commissioners, dele¬ 
gated from each colony, was to be held annually, with power to 
deliberate and decide on all affairs of war and peace, and on all 
points of common concern ; and every determination, in which 
three fourths in number of the assembly concurred, was to be 
binding upon the whole confederacy, (a) 

This association may be considered as the foundation of a 
series of elforts for a more extensive and more perfect union 
of the colonies. It contained some provident and 
* jealous provisions, calculated to give security and sta- *203 
bility to the whole. It provided that no two colonies 
were to^oin in jurisdiction, without the consent of all; and it 
required the like unanimous consent to admit any other colony^ 
into the confederacy; and if any one member violated any arti¬ 
cle oi it, or any way injured another colony, the commissioners 
of the other colonics were to take cognizance of the matter, and 

(a) HnzanVs State Papers, 495, rs.^ 590. Hutchinson’s History of Massiichusctts, 
vol. i. pp. 124, 1S6. Kohertsou’s PosiUuiuous llistoi^ of America, b. 10, pp. 191,192. 
Winthrop’s Hist, of New England, by Savage, vol. ii, p. 101. Baylics’s Historical 
Memoir, vol. ii. p. 118. Trumlmirs Hist, of Connecticut, vol. i. p. 124. Plymouth 
Colony Laws, App. p. 308, edit. 1836. 
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determine upon In this transaction, and under the authority 
of this union, tlie New England colonies acted, in fact, as inde¬ 
pendent states, and free from the control of any superior powej^ 
because the civil war \n which England was then involved, oc¬ 
cupied the whole attention of the mother country; and thjs first 
step towards a future independence was suffered to pass without 
much notice, and without any animadversion. The confederacy 
silbsistcd, with some alterations, for upwards of forty years, and, 
for part of that time, with the countenance of the government 
in England. It was not dissolved until the year 1686, when the 
charters of the New England colonics were in effect vacated by 
a commission from king James IL (a) 

Congress of The people of tliis country, after the dissolution of 
this earliesl league, continued to aftbrd other instruc¬ 
tive precedents of association for their safety. ‘ A congress of 
governors and commissioners from other colonies, as well as 
from New ^England, was occasionally held, to'make arrange¬ 
ments for the more effectual proteetion of our interior frontier, 
and we have an instance of *0110 of these assemblies at Albany, 
in 1722. (6) But a much more interesting congress was held 
there in the year 1754, and it consisted of commissioners from 
New Hampshire, Massachusetts, Rhode Island, Connecticut, 
New York, Pennsylvania, and Maryland, and it was called at 
the instance of the lords commissioners for trade and the plan¬ 
tations, to take info consideration the best means of defending 
America, in case of war ^ith France, which was then 
*204 impending. The object of the English * administration 
in calling this coimaition was in reference to treaties of 
friendship with the Indian tribes ; but the colonics had more en¬ 
larged views; and the commissioners which met in con^ss, and 
^who enrolled among their number some of the most distinguished 
names in our colonial history, asserted and promulgated several 
invaluable truths, the proper reception of which, in the minds of 
their countrymen, prepared the way for their future independ¬ 
ence, and our present greatness. One of the colonies (Massa¬ 
chusetts) expressly instracted her delegates to enter into articles 


(а) Hatchinson’s History of Miksaehusotts, rol. i. p. 126, note. 

(б) Smith's Hhtory of New York, voL i. p. 171. 
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of union and confederation with the other colonies, for their gen¬ 
eral security in peace as well as in war. The convention unani- 
j^ously resolved, that a union of the colonies was absolutely 
necessary for their preservation. They rejected all proposals 
for a ^division of the colonies into separate confederacies, and 
proposed a plan of federal government, consisting of a general 
council of delegates, to bo triennially chosen by the provincial 
assembiies, and a president-general, to be appointed by the 
crown. In this council was vested, subject to the immediate 
negative of t)ic president, and the eventual negative of the king 
in council, the rights of war and peace, in respect to the Indian 
nations; and the confederacy was to embrace all the then ex¬ 
isting colonies, from New Hampshire to Georgia. The council 
were to have* authority to make laws for the government of new 
settlements, upo'n territories to be j)urchased from the Indians, 
and to raise troo])s and builcl forts, and even to equip vessels of 
force, to guard flie coast and protect trade, as well on the ocean 
atAipou the lakes and rivers. They were likewise to make laws, 
and lay and levy geiu'rul duties, imposts, and taxes, for 
those necessary purposes, (rf) But the times were *not *205 
yet ripe, nor the minds of men sulHciently enlarged, for * 
such a comprehensive proposition : and this bold project of a 
continental union had the singular fate of being rejected, Uot 
only on the part of the crown, but by every provincial assembly. 
It was probably supposed, on the one hand, that the operation 
of the union would teach thc'colonies the secret of their own 
strength, and the proper means to give it activity and direction; 
while, on the other, tlie coloiiies were jealous of the pre}>onder- 
ating influence of the royal prerogative. We were destined to 
remain, some years longer, separate, and,, in a considerable 
degree, alien commonwealths, emulous of each other in obedi-, 
ence'to the parent state, and in devotion to her interests; but 
jealous of each other’s prosperity, and divided by policy, institu¬ 
tions, prejudice, and manners. So strong was the force of these 
considerations, and so exasperated were the people of the colo- 


(a) Franklia’s Works, edited by Sparks, vol. iii. pp, 22-55. Smitli's History of 
Now Yorit, vol. ii. pp. 219-2:^5. IVlarshairs 1E<ifc of Washington, vol. i. note 8. Mas- 
aadiusette HUtorical Collections, vol. vii, pp. 203-214. 
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nics in thf?ir disputes with each other concerning boundaries and 
charter claims, that Doctor Franklin (who was one of the com¬ 
missioners to the congress that formed the plan of union iQ 
1754) observed, in the year 1760, that a union of the colonies 
against the mother country was absolutely impossible,^ or at 
least without being forced by the most grievous^ tyranny and 
oppression. («) , * ’ 

Coiii^ress The great value of a federate union of the oolonies 
had, however, sunk deep into the minds of men. The 
subject was familiar to our colonial ancestors. They had been 
in the habit, especially in seasons of danger and dilliculty, of 
forming associations, more or less extensive. The necessity of 
union had been felt, its advantages perceived, its principles 
explained, the way to it pointed out, and the people of this 
country were led by the force of irresistible motives 
* 206 * to resort to the same means of defence and security, 
whe,n they considered that their liberties were in danger, 
not from the vexations and irregular warfare of the Indftn 
tribes, but from the formidable claims, and still more formidable 
power of the parcait state. The assertion by the British parlia¬ 
ment of an unqualified right of binding the colonics in all cases 
whatsoever, and specifically of the right of taxing them without 
therr consent, and the denial by the colonies of the right of tax¬ 
ation without representation, and the attempt of the king and 
parliament to enforce it by the power of the sword, were the 
imnunliate causes of the American revolution. Soon after the 
first unfrientlly attempt upon our chartered privileges, by the 
statute for raising a revenue in the colonies by means of a stamp 
duty, a congress of delegates from nine colonies was assembled 
at New York in October, 1765, upon the recom^menegation of 
e Massachusetts, and they digested a bill of rights, in which the 
*sole power of taxation was declared to reside in their own 
colonial legislatures, {b) This was preparatory to a more ex- 


(a) Franklin’s Works, edited Sparks, vol^ iv. p. 42. Governor Powijal, in his 
work on The Administration of, the Colonics,*'(the 4th edition of which appearerf in 
1768,) declared that tUc colonies had no one principle of aasociatjon amongst ihew, 
and that thplr manneh of settlement, diversity of dmrter.sj conflicting interests, and 
mutual riv^ship and jealousies, would render a union impracticable I pp. 35, 36, 98. 

(b) 2 Beiknap’aN. H.p. 326. Joumaisof the Assembly of the Colony of N. Y., Octor 
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tensive and general assjociation of the colonies, which*took place 
in September, 1774, and laid the foundations of our 
independence and permanent glory. The more serious 1774 . 
claiLmsof.the British parliament, and the impending oppressions 
the British crown at this last critical'period, induced 
the twelve polonies, which * wert' spread over this vast *207 
contineid, "from Nova Scotia to Georgia, to an inter- 
chatigtfof opinions and views, and to unite in sending delegates 
to Philadelphia, “ with authority and din ctioii to meet and con¬ 
sult together for the common welfare,” In pursunnee of their 
authorhy, this first Continental Congj'ess, whose names and pro¬ 
ceedings arc still familiar to the present age, and will live in the 
gratitude of a distant posterity, took into consideration the 
afflicted state of their country ; asserted, by a number of declara¬ 
tory resolutioJis, what llfey tleeiin*d to be ihe luialiciiable rights 
of English freemen ; pointed out to their eonslituents the sys¬ 
tem of violenc(^wliich was preparing against tliose rights ; and 
b&und them by the most satTcd of all ties, the ties of honor and 
of their country, to renuuuct* commerce with Great Britain, as 
being the most salutary means to avert the one, and to* 
secure the blessings of the oilier, (a) I'hese ^resolutions *208 


ber, 1705. Mar>huirs Life of Wa^hnjjiton, vol. ii.App. Nt). r>. riikiu’s Political and 
Civil History of ilic, tinned States, vid. i. pj). 178-186, App. So. 7, 8, 9. A full and 
apparently very authentic “Journal of jhe (.'ontincnt.il (Jongress of 1765,*' was ]iub- 
lifthcd at New York hy P. Wim liesier, 1845, being found among the pajieis of C’tesar 
Rodney, one of the delegates lo the Convcmion of 1765, and lir-jt meiUioned in Niles’s 
National Register, in 1812. It uas a precursor, in point of aliility, intelligence, and 
spirit, of tlie pioceedings of the C.’ontinental C'ongre>s of 1774. The 6tli and 7th chap¬ 
ters of the lirst volume of Mr. J'itkiuN History, coiauin a clear, anihcutic, ami very 
inteicbtingi,detail of t)ie rL'.^olutIons and acts ot tiie liritinh jiarliamynt, lehuing to 
America, suhseiiueiitly lo the peace of 1768 j of the proceedings* of the Rriti?*h gov¬ 
ernment to enforce them ; and of the sjiiiit of oppo?.iiiou and resistance which they 
met with on tlie part of the c(j|oiues. Tlie resistance kept pace with the parliamentary 
impositions, and was eornstanily growing in sirengiJi, activity, and determined pur¬ 
pose, until it was ooiisummated hy the permanent union of the colonics in 1774. , 

The moat material of those declatory resolution.^ NVas the one which stated, 
that, as the colonics were not, and coiild not properly be represented in the Brifish 
parUameut, tlicy were entitled “ to a Tree and cxclu|ive pow'cr of legislation in their 
several provincial legislatures, in all cases of taxation and internal polity, subject only 
. to the negativo of their sovereign.” The colonics, from the earliest periods of the ‘ 
settlement of the country, with the exception of renhsylyania, wlioso charter recog¬ 
nized the force of such laws, had generally claimed, under their charters, an exemp- 
VOL. I. . 19 » 
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received prompt an^ universal obedience^ and the Union, being 
thuai auspiciously formed, it was continued by a succession of 
delegates in Congress^; and through every period of the war, 
and through every revolution of our government, this Union 
has been revered and'cherished, as the guardian of our peacd| 
and the only solid foundation of national independence. 

In May, 1775, a Congress again assembled at Philadelphia, 
and was clothed with ample discretionary powers. Thft dele¬ 
gates were chosen, as tljose of the precedkig Congress had been, 
partly by the popular branch of the colonial legislatures when 
in session, but principally by conventions of the people in the 
several colonies, (a) They wore instructed to “concert, ilgree 
upon, direct, order, and prosecute*’ such measures as they 
should deem most tit and proper, to obtain redress of Amer¬ 
ican grievances, or, in more general thrms, they were to take 
care of the liberties of the country. (6) 

Soon after this meeting, Georgia acceded to and completed 
the confederacy of the thirteen cdlonics. Hostilities had already 
commenced in the province ^f Massachusetts, and the claim of 
thie British parliament to an unconditional and unlimited sover¬ 
eignty over the colonies, was to be asserted by an appeal to 
arms. The Continental Congress, charged with the protection 
of the rights and interests of the people of the united colonies, 
and instructed with the power, and sustained by the zeal and 
confidence of their constituents, prepared for resistance. They 
published a declaration of the causes and necessity of taking 
up arms, and proceeded immediately to levy and organize an 
army, to prescribe rules for the government of their land and 


tioa from the oi^eration of the British navigation arts, and of their system of commer¬ 
cial monopoly; and they had, by nil indirect means short of open resistance, evaded 
force of those laws, and assumed the right to a free trade. (I Hutch. Hist. S22.) 
But the Congress of 1774, in the spirit of conciliation, Icnounced every such preten- 
^ldn,*and declared, that "from the necessity of the case, and in regard to the mutual' 
interests of both countries, they cheerfully consented to the operation of such acts of 
the^riUsh parliament as were hona Jide restrained to the regulation of their extern^ 
commerce, for the purpose of securing the corn^nercial advantages of the whole em¬ 
pire to the motlicr country, and the commercial benefits of its respective members; 

^ every idea of interfwl or externatf Jor ixtising a revenue on the euhjcctB 

m Ammcay wiihwU thir coasent.” Journals of Congress, vol. i. 

(o) Joumi^ls of Congress, of May, 1775, pp. 69-74. 

(b) Journals of Congress, of May, 1775, vol. i. p. 74. 
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naval forces, to contract debts, and emit a ^aper currency upon 
the faith of the Union ; and gradually assuming all the powers 
of national sovereignty, they at last, on.the 4th day of July, 
1776*, took a separate and equal station among the nations of 
the <iarth, by declaring the united colonies to be free and inde¬ 
pendent states. 

This mfcmorable declaration, in imitation of that Occiaratioa 

. of inncpend- 

pubhsned by the United Netherlands on a similar ence. 
occasion, recapitulated *the oppressions of the British *209 
king, asserted it to be the natural right of every people 
to withdraw from tyranny, and with the dignity and the for¬ 
titude of conscious rectitude, it contained a solemn appeal to 
mankind in vindication of the necessity of the measure. By 
this declaration,' made “in the name, and.by the authority of 
the people,’’ the' c<ilonies were absolved from all allegiance to 
the British cro\yn, and all political connection between them 
and Great Brifain was totally dissolved. The principle of self- 
preservation, and the right of every community to freedom and 
happiness, gave a sanclion to this separation. When the gov¬ 
ernment established over any people becomes incompetent to 
fulfil its purpose, or destructive to the essential ends for which 
it was instituted, it is the right of that people, founded on the 
law of nature and the reason of mankind, and supported by 
the soundest authority, and some very illustrious precedents, to 
throw otf such government, and provide new guards for their 
future security. This righi is the more apparent, and the duty 
of exercising it becomes the more clear and unequivocal, in th6 
case of colonies which are situated at a great distance from the 
rrlother country, and which cannot be governed by it without 
vexatious aqd continually increasing inconvenience ; and when 
they have arrived at maturity in strength and resources, or, iu 
the language of Mo^ntesquieu, which he applied to our ver^^ 
case, “ when they have grown great nations in the forest they 
were sent to inhabit,” If, in addition to these intrinsic causes, 
gradually and powerfully tending to*a separation, the parent 
state should think fit, in the arrogance* of power and superior- 
ityi to deny to her colonies the equal T^lessings of her own free 
government, and should put forth a claim to an unlimited con¬ 
trol, in her own discretion, over all their rights, and the whole 
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administration of Aieir affairs, the consequence would then be 
almost inevitable, that the colonists would rise and repel the 
. claim ; and more certainly would this be the case, if 
*210 * they were a spirited and intelligent race of men, true 
to themselves, and just to their posterity. t 

j ^ The general opinion in favor of the importance and 
confedcra- value of tlic unioii, appears evident in all the proceed- 
ings of Congress; and as early as the deolaratioh of in¬ 
dependence, it was thought expedient, for its security and dura¬ 
tion, to define with precision, and by a formal instrument, the ' 
nature of our compact, the powers of Congress, and the residu¬ 
ary sovereignty of the states. On the ]11h of June, 1776,*Con- 
gress undertook to digest and prepare articles of confederation. 
But the business \^as alteijded witli much embarrassment and 
delay, and, notwithstanding tliese slates were Then surrounded 
by the same imminent dfingers, and wt're co|itending for the 
same illustnous prize, it was not until the if5lli of November, 
1777, that Congress could so far unite the discordant interests 
and prejudices of thirteen distinct communities, as to agree to 
the articles of confederation. And when those articles were 
submitted to the state legislatun'S for their perusal and ratifica¬ 
tion, they were declared to be the result of impending necessity, 
and of a disposition for conciliation, and that they were agreed 
to, not for their intrinsic excellencu*, but as the best system 
which could be adapted to the circumstances of all, and, at the 
same time, afi’ord any tolerable prospect of general assent, (a) 
These celebrated articles met with still greater obstacles in 
their progress through the states. Most of the legislatures rati¬ 
fied them with a promptitude which showed their sense of the 
necessity of the confederacy, and of the indulgence of a liberal 
^spirit of accommodation. But Delaware did not accede to 
’them until the year 1779, and Maryland explicitly rejected 
them, {b) She instructed her delegates to withhold their assent 


(ff) Journals of vol. iii. The instructions given to the delegates to the 

conti^entaV'congress, hy the scv'cral colonial congresses, conventions and assemblies, 
in 1776, prior to the dedunuion of independence, contained ua express'reserva¬ 
tion to each colony, of the sole mid exclusive regulation of its own internal govern¬ 
ment, polity, and concerns. 

(6) Ibid. vil. 
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to the articles, until there was' an amendment, or additional 
agreement, to appropriate the uncultivated anS unpatented 
lands in the western part of the Uiion^ as a common • 

*fund to defray the expenses of the war, (a) These *211 
land»were claimed by the states within whose asserted 
limits and jijrisdiction they were situated, and several of them, 
from a deep sense of the importance of the union, agreed to an 
unconditional ratification of the articles, or, in other words, to a 
separate confederacy between the states so ratifying the same, 
though Maryland, or other states, should withhold their appro¬ 
bation and sanction, (b) The legislature of NeV York, by their 
acts^f 23d of October, 1779, and 19th of February,'1780, even 
consented to a release of the unsetted lands in tin; western part 
of the state, for the use and benefit of such of the United States 
as should become members of the federal alliance; and to resign 
the jurisdictioi^ as well as the right of preemption over her 
waste and uncultivated territory. The refusal of Maryland, so 
long persisted in, gave encouragement to the enemy, and injured 
the common cause, and dampt‘d the hopes of the friends of 
America at home and abroad. These considerations at last in¬ 
duced that stale to make a generous sacrifice of her pretensions; 
arid on the 1st of March, 1781, and which was upwards of three 
years from their first promulgation, the articles of confederation 
received the unanimous approbation of the United States. 

The difficulties which impeded the framing and adopting the 
articles of confederation, even during the pressure of a common 
calamity, and which nothing at last but a sense of common dan¬ 
ger could surmount, form a striking example of the mighty force 
of local interests and discordant passions, and they teach a moni¬ 
tory lesson of moderation to political councils. 

Notwithstanding the articles of confederation conferred upon 
Congress (though in very imperfect manner, and under a most 
unskilful organization) the chief rights of political su¬ 
premacy, the jura summi imperii^ by which * our existence * 212 
as an independent people »was bound up together, and 


known and acknowledged by the nations of the world, yet they 



(а) Journals of Congres^ jrol- v. p. 208. 

(б) Ibid. vol. V 
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were, in fact, but digest, and even a limitation, in the fihape 
of written cdfnpact, of tlios^ undefined and discretionary sover¬ 
eign powers which wt^e (Itlegated by the people of the colonies 
to Congress, in 1775, and wliich had been freely exercised and 
implicitly obeyed, («) A remarkable instance of the exercise 
of this original, dormant, and vast discretion, appears on the 
journals of Congritss the latter end of the year 1776/ The prog¬ 
ress of the British arms had, at that period, excited the most 
alarming apprehension for our salety, and Congress transferred 
to the commander-in-chief, for the term of six months, complete 
dictatorial power over the liberty and property of tlu? citizens of 
the United States, in like manner as the Tlbman s(mate, in the 
critical times of the republic, was wont to have recourse to a 
dictator, ne quid reapublice detrimrnti vnpiaL (/;) Such loose, 
undefined anthorify as tlio Union originally possessed, was abso¬ 
lutely incompatible with any regular notions of liberty. Though 
it was exercised, in the instance we have referred to, and in 
other string caseS) with the best intentions, and under the im¬ 
pulse of an irresistible necessity, yc't- such an irregular sover- 
eigntj^ never can be durable. It will either dwindle into 
insignificance, or degenerate into despotism. 

. , The powers of (k)ngress, as enumerated in the urti- 

Iinb<5cility ^ * 0 7 

of^tiio^ con- cles of confederation, woul€ perhaps have been com¬ 
petent for all the essential purposes of the Union, ha<l 
they been duly distributed among tin* (lt*partrnents of a well- 
- — - •— ^ 

{a) Tke government of the Union is considered to Iiavc been revolutionory in ita 
nature, from its first institution by tho people of the colonics, iu 1774, down to the 
filial nititiealion of the articles of eoufedcriilion, in 17KI,and to have possessed powers 
adetpiate to every national emergemey, and coextensive with the object to be obtained. 
(Paterson, J., Iredell, J., and Blair, .1., in Penhallow v. Doanc, J Dali. Hep. 80, 91, 
95^ 111. Dane’s Ahr. vol. ix. App. pp. 1,13, 16, 21, 25. Judge Wilson, in his argu- 
ment m support of the ordinance of Congress of December Olst, 1781, incorporating 
tho Bank of North America. Wilson’s Works, vol. iji.397. Story’s Comm, on the 
Constitution, vol. i. pp. 186-191.) Mr. Madison, who was a member of .Congress at 
the time, says, that the members were generally of the opinion that they hod no power, 
' under the recently adopted articles of confederation, to incorporate thefbank, They 
were’, in fact, impelled to do itlTrom tlic great expediency, if not absolute necessity of 
the institution, to sustain the ^ar and our credit. The Madison Papers, vol- i. 104. 
According to Mr, Dane, tlic govcrtimcnt of the United States has passed through 
three forms: 1. The rc'tolutionary ; 2. The confederate; 3. The constitutional; and 
the first and the third proceeded cqutlly from tho people*in their original capacity. 

(5) Journals of Congress, vol. ii, p. 475. 
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balanced government, and been carried do^n, through the me- , 
dium of a national, judicial, and executive power, to the 
individual citizens *of the Union. Thp exclusive cog- *213 
uitonce of our foreign relations, the rights of war and 
peaoe, and the right to make unlimited requisitions of men and 
money, wcr^conddecT to Congress, and" the exercise of them was 
binding uj5on the slates. But, in imitation of all the former 
confederacies of independent states, either in ancient Greece or 
modern Europe, the articles of confederation carried the decrees 
of the federal council to the states in their sovereign or collective 
capacity. This was the great fundamental defect' in the con¬ 
federation of 1781; it led to its eventual overthrow; and it has , 
proved pernicious or destructive to all other federal governments 
which adopted the principle, disobedience to the laws of the 
Union must either be snbmi1t(;d to by the government, to its 
fOwn disgrace,those laws must be enforced by arms. The 
mild influence of the civil magistral', however strongly it may 
be felt and olieyed by private* individuals, will not be heeded by 
an organized community, conscious of its strength and swayed 
by its passions. The history of the federal governments of 
Greece, Germany, Switzerland, and Holland, affords nndancholy 
exampli's of destructive civil war s})ringing from the disobedi¬ 
ence the se])arate members. I will mention only a single 
instance to this effect, taken from the generally uninteresting 
annals of the Swiss cantons. By one of the articles of the Hel¬ 
vetic allkincp, the cantons wore bound to submit any diiference 
which might arise between tlunn to arbitrators. In the year 
1440, a dispute arose lictween Zurich on the one side, and the 
cantons of Schweitz and Glaris on the other, res})ecting some 
territorial claims. Zurich refused to submit to a decision against 
* her, and tlje contending parties took to arms. All Switzerland 
was, of course, armc^d against Zurich, the refractory member. 
She sought protection from' her ancient enemy, tlie house of 
Austria, upd the controversy was not terminated in favor of 
the federal decree, until after six years^of furious and destruc¬ 
tive war. (a) 


(<«j Hist, de la Confed. Holv.’ par Watteville^ liv. v. Planta’s Hist, of Switzerland 
vol. i. Inst chapter. The Swiss Confederation was remodelled by the federal act of 
ISIS, and consists, at the present time, of twenty-five cantons. The federal Diet con- 



224 JURISPRUDENCE OB' [PAM 11. 

* 214 * Had there been sufficient energy in the goverrAnent 

of the United States, under the articles of confederation, 
to have enforced the foiistitutional requisitions, it naight have 
proved fatal to public liberty ; for Congress, as then constituted, 
was a most unfit and unsafe depositary of political power,csince 
all the authority of the ifsition,*in one coinplicated jjiass of juris¬ 
diction, was vested in a single body of men. It was, indeed, 
’exceedingly fortunate, as the event has subsequently ‘shown, 
that the state legislatures even refused to confer upon Congress 
the right to levy and collect a general impost, notwithstanding 
the refusal 'appeared to be extremely disastrous at the time, and 
was deeply regretted by the intelligent friends of the Union. 
Had such a power been granted, the effort to amend the con¬ 
federation would probably not have been made, and the people 
of this country might have been languishing to this day, the 
miserable victims of a feeble and incompetent union. • 

There was no provision in the articles of confederation ena¬ 
bling Congress to add a sanction to its laws. In this respect, they 
were more defective than some of the other federal governments 
which are to be met with in history. The Amphictyonic coun¬ 
cil, in Greece, had authority to fine and punish their refractory 
states. Lacedternon and Pliocis were both prosecuted before 
the council of Amphictyons, (which a council of the repre¬ 
sentatives of tw'clve nations of Greece,) and all the Greek states 
were required by proclamation to enforce the decree. The Ger¬ 
manic diet, as it formerly existed, could put its members under 
the ban of the empire, by which their property was confiscated; 
and it was aided in enforcing obedieijce to its laws by a federal 
judiciary and an executive head, (a)- Congress, under.the old 

of one deputy from each of the twenty-two’cantons, with one votft each, and with' 
a half vote only to tlic tlircc additional cantons, created on a subdivision. The powers 
of war and peace, alliance and commerce, reside exclusively in the general Diet, with 
a common array and treasury; but each canton may conclude separate capitulations 
|nd treaties relative to local and municipal matters, and retain its original sovereignty 
unimpaired for all domestic purposes. Wheatan’s Elements of International Law, 3d 
edit, pi 95.^ c 

(«) The imperial chamber hlid appellate jurisdiction only. Its sentences werp 

1 For the present constitution of the Swi‘^8 Confederation, see WheatoiVs Elements of 
International Law, 6th edit. p. 81, editor's note. 
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confederation, like the states general undfef the Dutch 
confederacy, * were restricted from any constructive as- ^215 
suTTiption of power, however essential it njight have been 
deemed to the complete enjoyment and exercise of that which 
was given. No express grant conveyed any implied power; 
and it is easy to perceive, that a strict and rigorous adherence to 
the letter of the grdnt, without {)ennission to give it a liberal 
and eqbitablc interpretation, in furtherance of the beneficent 
ends of the government, must, in many cases, frustrate entirely 
the purposes of the power. A government too restricted for 
the due performance of its liigli trust, will eitlior become insig- 


carried into CNCcution aj^aiiist refractory states, ])y the military force of the circles. 
PfetlcI, Ahr. Cliro, dt; Tilist. (VAilmaj^nc, torn. ii. j). 100. Potter’s Const. Hist, 
p. 00.1. The new Gennariic (;!oiifc<leracy, cstaljlished iindor the acts of the Congress 
Vienna, in 1S14 and ISlf), and modilied afterwards, in 18.‘12 and 18.34, consists of* 
the sovereign* princ^ and free cities of Germany. It inehnies tlic great powers of 
Aastrirt and iViAssia, in rcspeid to their posM-ssions, wlneh formerly T>el(>nged to the 
Germanic Empire, Denmark, in respect to the Duchy of Holstein, the Netherlands, 
Bavaria, Saxony, Hanover. Wiirtemberg, and many other lessor principalities and 
states, together with the free ejties of Lulack, Eiankfort, Bremen, and Hamlmrg. The 
federative Diet or Congress meets at Erankfort-on the-IMain, and is represented by the 
respei'livc jiowers by tlieir ministers, and their votes in the. General Assembly or Diet 
are, in point of numbers, in some degree in a ratio to their relative power. While 
a few of the great ])owers have ea(|i four vote's, others, of a lesser degree, have respec¬ 
tively three or two votes, and many uf the states, and, among others, the free cities, 
have each only one vote, it is a singular and complicated union of mixed powers, 
partly national, and partly separate and individual. It is declared, in the solemn acts 
of union, to be a federal league ot'’ the sovereign princes and free cities of Gennany, 
formed for the exterior and interior safety of Germany, and the independence and in¬ 
violability of the confcilerated states. In tliinr internal relations, the slates arc inde¬ 
pendent between themselves, atid bound to each other by*reciprocal rights and duties; 
and in respect to their external relations, they^trc'a consolidated sovereign power,^ 
established on the principle of political union. The General Assembly has a great 
mass of sovereign ])owers confided to it; hut its federal laws do not operate distinctly 
on lUo private individual subjects of the states of the union, but only through the 
agency of their separate govt*nbients. 'riiongli there are very great restraints upon 
tlio intei'nal sovereignty of the .erate.s, yet the Germanic Confederacy is essentially an 
alliance between indepondfent states, though, in many important particulars, they are 
subject to the confederate power. Tlic sovereign j>owers are so intermixed and dis* 
tnbuted among the members of the iwiion, between tfee federal head and the separate 
state, as to render the system exceedingly complex^ but it does not fall within the 
province of this work to enter into detail. A more general and precise sketch is given 
in Wheaton’s Elements of Intel-national Law, 3d edit, pp, 79-92.^ 


^ See Wheaton’s Elomoat%of International Law, 6th edit. p. 71, editor’s note. 
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nificant, or be dri^vl^ to usurpation. We have examples of this 
in the government of the United Netherlands, before it was 
swept away by the violence of the French revolution.^ While 
that government moved within its constitutional limits, it was 
more absolutely nerveless than any other government avhich 
ever existed. The states general could neither ^make war or 
peace, or contract alliances, or raise money*, without the consent 
of every province; nor the provincial statea conclude those 
points, without the consent of every city having a voice in their 
assemblies. The consequence was, that the federal head was 
frequently induced,.by imperious necessity, to assume power 
unwarranted by the fundamental charter of the union, ^nd to 
dispense with the requisite unanimity. This was done in the 
years 1648, t6e57, and 1661, as well as in another strong instance 
in 1668, given by Sir William Temple, and oY which he was 
►the author, (a) 

The forqicr.confederation of this country was defective in not 
giving complete authority to Congress to interfere in contests 
between, the several states, and to protect each state from inter¬ 
nal violence and rebellion. In many respects our confederation 
was superior t6 those of Germany, Holland, or Switzerland, and 
particularly in the absolute ‘prohibition to the several 
* 216 states, from any interference or ‘concern in foreign or do¬ 
mestic alliances, or from the maintenance of land or naval 
forces’in time of peace. But in the leading features which I 
have suggested, and in others of inferior importance, it was a 
most unskilful fabric, and totally incompetent to fulfil the ends 
for which it was erected. Almost as soon as it was ratified, the 

(tf) Templets Works, vol. i. pp. 115, 1:28, 337. In 1781, a report was made by a 
committee of Congress, for submitting to the states un amendment to the 13tli article 
*of the confederation then recently subscribed by all the states, in which amendment 
it was to be provided, that in case of refusal or ncgjfct of any one or more of the 
confederated states to abide, by and obey the determinations of Congress, in respect 
to requisitions of men and money, agreeably, to the apportioned quotas. Congress 
might employ the land and naval forces of the United States to compel compliance 
by the delinquent states, and to make distress of the property of such state and its 
Citizens, and also prohibit and prevent their trade and commerce with other states and 
with foreign powers. Mr. Maiison, and even General Washington, perceived the 
necessity of sueh a coo.’civc federal power. The Madison Papers, vol. i. pp. 81, 66, 
88, But the power was never formally proposed to the states, or granted j and if it 
had been, it never would or could have been executed, without leamng to the destruc¬ 
tion of {he Uuion. 
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states ^ began to fail in a prompt and faithfi:^ obedience to its 
laws. As danger receded, instances of neglect became more 
frequent, and before the peace of 1783, the inherent imbecility 
of the government had displayed itself with alarming rapidity. 
The delinquencies of one state became a pretext or apology for 
those of anotljer. The idea of supplying the pecuniary exigen¬ 
cies of the nation, from requisitions on the states, was soon found 
to be. akogether delusive. The national engagements seem to 
have been entirely abandoned, (a) Even the contributions for 
the ordinary expenses of the government fell almost entirely upon 
the two states which had the most domestic resources. Attempts,, 
were very early made by Congress, and in remonstrances the 
most, manly and persuasive, to oblaiii from the several states the 
right of levying, for a limited time, a general impost, for 
the exclusive * purpose of providing for the discharge of *217 
the national debt. It was found impracticable to unite 
the states in any provision for the national safety ^nd honor. 
Interfering regulations of trade, and interfering claims of terri- 
tory, were dissolving the friendly attachments, and the.sense of 
common interest, which had cemented and sustained the union 
during the arduous struggles of the Revolution. Symptoms of 
distress, and marks of humiliation, were rapidly accumulating. 

It was with difficulty that the attention of the states could be 
suffitdently exerted to induce them to keep up a sufficient rep¬ 
resentation in Congress to. form a quorum for business. The 
finances of the nation were annihilated. The whole army of 
the United States was reduced, in 1784, to 80 persons; and 

(a) The efforts of Uobert Morris, the superintendent of finance, in the years 1781 
and 1782, to infuse some portion of life and energy into the languishing powers of the 
confederation, were incessant, devoted, and masterly, and his appeals to the interests 
and honor of the states were most eloquent, but utterly unavailing. Sec, among oth-» 
ers, his Circular Letters to the Governofs of the States, of the dates of January 3d, 
February 15th, May I6th, anr? October 21fit, 1782, and his Letters to Congress, df 
February 11th and May 17th, 1782, and Mareh 17th, 1783, Diplomatic Correspond¬ 
ence, edited by J. Sparks, vol. xii. Here wc may say, if ever it might bo truly said, 

« 

„ Si Pergama dextra 

Defendi possent, etmm hac de/ensa fuisBent; t 

and the perusal of the original correspondence of Mr. Morris, while at the Kcfid of the 
financial department of the United States, cannot but awakch in the breasts of the 
present generatio^j in respect to the talents and services of that accomplished states¬ 
man, the most lively sentiments of admiration and gratitude. 
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the states were ur^d to provide some of the militia to garrison 
the western posts. * In short, to use the language of the authors 
of The Federalist, each state, yielding to the voice of iuunedi- 
ate interest or convenience, successively withdrew its support 
fronr the confederation, till the frail and tottering cdificf was 
ready to fall upon our heads, and to crush us beneath its ruins.’^ 
Most of the federal constitutions in the world have degen¬ 
erated or perished in the same way and by the sameir means. 
They are io be class('d among the most defective political insti¬ 
tutions which have been erected by mankind for their security. 
^The great and incurable defect of all former federal govern¬ 
ments, sneli as the Ampliietyonic, the Acluean, and Lycian 
confedcTaeies, in ancient GretH*e ; and the Germanic, the Hel¬ 
vetic, the Ilanseatie, and the Dutch republics, in modern history, 
is, that they were sovc'rclgnties over sovereigns, and legislations, 
not for private individuals, but for communities in their political 
capacity. The only coercion for disobedience wAs physical force, 
instead of the decree and the pacilic arm of the civil magistrate. 
The inevitable conSequcncc, in every case in whi(^h a member 
of such a confedt^racy choost's to be disobedient, is, either a civil 
war, or uu annihilation of national authority, 

^ *218 * The iirst etfort to relieve the people of this 

of ft-utos in country from a slate of national degradation and 
ruin came from V^irginia, in a proposition from its 
legislature in January, 1780, for a convention of delegates from 
the several states torcgulat^e our dommerce with foreign nations. 
The proposal was vfcl] received in in^py of the other states, and 
five of them sent delegates to a convention which met at An¬ 
napolis, in September. 1780. (rz) This small assembly, being 


wt 

^ (tt) Thonfeli the proximate orij^in of the federiil convention of 1787 was the prop- 
'osition from Virginia, in 1780, yet the necessity of a national convention, with full 
authority to amend and reorganize the government, Vas lirst suggested, and fully 
shown, hy Colonel Ilainiltou, in 1780, while he was an aid to General Washington. 
In his masterly and very extraordinary letter, (considering liis age of only 28 years,) 
addressed to the Honorable James Duane, a member of Congress from New York, in 
^eptember, 1780, he showed most manifestly tftc defects and libsolute inefficiency of 
the articles of confederation; m'd that the United States, for their safety and hap¬ 


piness, if not for their future exit^tenco, stood in need of a national government, 
clothed with the requisite sovereign powers, such as the confcdenition theoretically 
contained, but without possessing any fit organs to receive them. ^^This letter is to be 
seen at large in ** The Life of Alexander Hamilton, by his son, John C. Hamilton/' 
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only a partial representation of the states, an! being deeply sen¬ 
sible of the radical defects of the system of the existing federal 
government, thought it inexpedient to attempt a partial, and 
probably only a temporary and delusive alleviation of our na- 
tionalrcalamities. They concurred, therefore, in a strong appli¬ 
cation to Coi^re'ss for a general convention, to take into consid¬ 
eration the situation of the United States, and to devise such 
further ’provisions as should be proper, to render the. federal 
government not a mere phantom, as heretofore, but a real gov¬ 
ernment, adequate to the exigencies of the Union. Congress 
perceived the wisdom, and felt the patriotism of the suggestion, 
and recommended a CQiivention of delegates from the several 
states, to revise, amend, and alter the articles of confederation. 
All the states, except Rhode Island, acceded to the proposal, 
and appointed delegates, who assembled in a general conven¬ 
tion in Philadelphia, in May, 1787. 

This was a crisis most solemn and eventful, in re- 

• ' Gcncr&l 

spect to our future fortune and prosperity. All the Convention 

fruits of the Revolution, and perhaps the tinal destiny 

of republican'government, were staked on the exjjeriment which 

was then to be made to reform the system of our national com- 


■ vol. i. pp. in the TTamilton Papors, vol. i. 428, edited by Dr. Hawks. 

The earliest legislative fiugg:€siion of a convention for the purpose ctf reforming the 
goycrnment, was the concurrent resolutions of the two houses of tlic legislature of 
New York, passed on the aoth and 21st of July, 1782. They were introduced into 
the Senate by General Schuyler, ai^ they stated, that “ the radical source of most of 
our embarrassments was the want of sufficient power in Congress ; that tlie confeder¬ 
ation was defective in several essential points, particularly in not vesting the federal 
government either with a power of providing revenue for itself, or with ascertained 
and nroductive funds ; -that its defects could not be repaired, nor the powers of Con- 
gresFextended, by partial deliberations of the states separately j and that it would be 
advisable to propose to Congress to recommend, and to each state to adopt the 
measure of assembling a general convention of the states, specially authorized to 
revise and amend the confederation.*’ New York Journals of the Senate and Assem¬ 


bly, July 20th and 21st, 1782. 

There is no doubt of the justness of the inference ^rawn by his son, (Life of Ham¬ 
ilton, vol. i. p. 405,) that Colonel llainilton, who was attorning the legislature when 
the resolutions passed, and wljp had an*intcrview witl^a joint committee of the two 
houses, in his public character, under the superintendent of finance, and who was, at 
the sadie time, ^losen a delegate in Congress, by the legistaturo, was the distia*' 
guished individual, who by his wisdom suggested, and by his influence promotod> that 
earliest at^pritative measure taken for a general convention of the states. 

VOD-1* < 20v 
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pact. Happily fo^ this country, and probably as auspiciously 
for the generfil liberties of mankind, the convention combined a 
very rare union of the best talents, experience, information, 
patriotism, probity, and character which the country afforded; 
and it commanded thdt universal jpublic confidence which such 
qualifications were calculated to inspire. After several months 

of tranquil deliberation, the convention agreed, with un- 
*219 preceden'ted unanimity, on the ‘plan of gov’ernment 

which now forms the constitution of the United States. 

• 

This plan was directed to be submitted to a convention of dele¬ 
gates, to be chosen by the people at large in each state, for their 
assent and ratification. Such a measure was la5^ing the foun¬ 
dations of the fabric of our national polity, where alone they 
ought to be laid, on the broad conscjit of the people. The 
constitution underwent a severe scrutiny and‘long discussion, 
not only in public prints and private circles, but solemnly and 
publicly, by the many illustrious statesmen who composed these 
local conventions. Nearly a year elapsed before it received the 
ratification of a requisite number of conventions of delegates 
of the people of the states togive it a political existence. New 
Hampshire was the ^inth state which adopted the constitution, 
and thereby, according to one of its articles, it was to become 
the government of the states so ratifying the same. Her ex¬ 
ample was immediately followed by the powerfil^states of Vir¬ 
ginia a’nd New York ; and on the 4th of March, 1789, the 
government was duly organized and put into operation. North 
Carolina and Rhode Islan^ withheli some time longer their 
, assent. Their scruples were, however, gradually overcome, and 
in June, 1790, the constitution had received the unanimous rati- 
, fication of the respective conventions of the people in every s^te. 
.. The peaceable adoption of this government, under all the cir- 
Qumstances which attended it, presenteej the case of an effort 
of deliberation, combined with a spirit of amity and of mutual 
concession, which was without example. It must be a source 
of jqst pride, and of the most grateful recollection, to every 
? American, who reflbets seriously oa the ^j||fficulty of the experi¬ 
ment, the manner in which it was conducted, the |plicity of its 
issue, and the fate of similat trials in other nations of the 
: earth. 
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LECTURE XL 

OF CONORESS. 

The power of making laws is the suprenie power in a state, 
and the department in which it resides will naturally have such 
a preponderance in the political system, and act with such 
mighty force upon the public mind, that the line of separation 
between that and the other branches of the government ought 
to be marked very distinctly, and with the most careful pre¬ 
cision. • 

The constitution of the United States has effected this pur¬ 
pose with great felicity of execution, and in a way well calcu¬ 
lated to preserve the equal baljince of the government and the 
harmony of* its operations. It has not only made a general 
delegation of the legislative power to one branch of 4he gov¬ 
ernment, of the executive to andther, and of the judicial to the 
third, but it has specially defined the general powers and duties 
of each of those departments. This is essential to peace and 
safety in any government, and especially in one clothed only 
with specific powers for national purposes, and erected in the 
midst of numerous staf^ governments retaining the exclusive 
control of their local concerns. It will be the object of this 
Ifecture to review the legislative department; and I shall con- 
this great title in our national polity under the following 
heads;—(1.) The constituent parts of Congress, and the raoda 
of their appointment* (2.) Their jpint and separate powers 
' and privileges. (3.) 'Their method of enacting laws, with the 
qualified negative of the President, 

(1.) By the constitution, (a) all the legislative powers 
thdtein •granted are,vested*in a Congress,*consisting of *222 
a Senate and House of Representatives. 


(a) Art. \, sec. 1. 
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DivtRion The division of the legislature into, two separate 
into and independent branches, is founded on such obvious 
houses. principles c^f -good policy, and is so strongly recom¬ 
mended by the unequivocal language of experience, that it has 
obtained the general approbation of the people of this copntry. 
One great object of this separatidh of the legislature into two 
houses, acting separately and with coordinate powers, is to 
destroy the evil effects of sudden and strong excitement^ and of 
precipitate measures, springing from passion, caprice, prejudice, 
personal influence,•and party intrigue, which have been found, 
by sad experience, to exercise a potent and dangerous sway in 
single assemblies. A hasty dcci.sion is not so likely to proceed 
to the solemnities of a law, when it is to be arrested in its 
course, and made to undergo the deliberation, and probably the 
jealous and critical revision of another and a rival body of men, 
sitting in a different pl^ce, and under better advanlagcs to avoid 
the preposgessions and correct the errors of the other branch. 
The legislatures of Pennsylvania and Georgia consisted orig¬ 
inally of a single house. The instability and passion which 
marked their proceedings were very visible at the time, and the 
subject much public animadversion; and in the subsequent 
reform of their constitutions, the people wore so sensible of this 
defect, and of the inconvenience they had suffered from it, that 
in both states a Senate was introduced. No portion of the po¬ 
litical history of mankind is more full of instructive lessons on 
this subject, or contains more striking proof of the faction, 
instability, and misery of states under the dominion of a. single 
unchecked assembly, than that of the Italian republics of the 
middle ages, which arose in great numbers, and with dazzling 
but transient splendor, in the interval between the fall of the 
^Western and the Eastern empire of the Romans. They were 
all alike ill-constituted, with a single unbalanced assera- 
*223 bly. * They were alike miserable, and all ended in sim¬ 
ilar disgrace, (a) 

Many speculative writers and theoretical politicians about 
the time of the commencement of *the French revolution, vyere 
struck .with the simpliefey of a legislature with a single assem- 


Adems's Defence of the American Constitutions, vol. iii. p. 502, 
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bly, and concluded that more than one hot®e was useless and 
expensive. This led the elder President ^darns to write and 
publish his great work, entitled, “ A Deljpnce of* the Constitu¬ 
tions of Government of the United States,’’ iij which he vin¬ 
dicates with much learning and ability^ the value and necessity 
of the divisii^n of the legislAure into two branches, and of the 
distributiorf of the different powers of the government into dis¬ 
tinct departments. He reviewed the history,- and examined the 
coBsti'uctign of all mixed and free governments which had ever 
existed, from the earliest records of time, in order to deduce, 
with more certainty and force,* his great practical truth, that 
single assemblies, without check or balance, or a government 
with all authority collected into one centre, according to the 
notion of M. Turgot, wore visionary, violent, intriguing, corrupt,* 
and tyrannical dominations of majorities over minorities, and 
uniformly and rapidly terminated their career in a profligate 
despotism. * . * 

This visionary notion of a single house of the legislature was 
carried into the constitution which the French National Assem¬ 
bly adopted in 1791. The very nature of things, said the intem¬ 
perate and crude politicians of that assembly, was adverse to 
every division of the legislative body *; and that as the nation 
which was represented was one, so the representative body 
ou gh? to bd one also. The will of the nation was indivisible, 
and so 'ought to be the voice which pronounced it. If there 
were two chambers, with a veto upon the acts of each other, iu 
some cases they would be reduced to perfect inaction. By such 
reasoning, the National Assembly of France, consisting 
of upwards of onQ thousand members, * alter a short and *^234 
tumultuous debate, almost unanimously voted to reject 
the proposition of an upper house, (a) The s^mfi false and, 
vicious principle continued for some time longer to prevail with 
the theorists of that country; and a single house was likewise 
established in the plan of government published by the French 
convention in 1793. The instability and violent measures of 
tliat convention, which continued for some years to fill all Eu¬ 
rope with astonishment and horror, tended to display, in a most 

(«} New Ann. Reg, for 1791, Hist. p. 49. 
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forcible and affecting light, the miseries of a* single unchecked 
body of men, clofned with all the legislative powers of the 
state. It is very possible that the French nation might have 
been hurried ipto the excesses of a revolution, even under a 
better organization of their government; but if the proposition 
of M. Lally Tolendal, to constitute a senate, or ^upper houscj 
to be composed of members chosen for life, had prevailed, the 
constitution would have had much more stability, and would 
probably have been much better able to preserve thq nation in 
order and tranquillity. Their own sufferings taught the French 
people to listen to that oracle of wisdom, the experience of 
other countries and ages, and which for some years they had 
utterly disregarded, amidst the hurry and the violence of those 
• passions by which they were inllamed; No people, said M. 
Boissy d’Anglas, in 1795, can testify to the world with more 
truth and sincerity than Frenchmen can do, the dangers inherent 
in a single^ legislative‘assembly, and the point td which factions 
may mislead an assembly without reins or counterpoise. We 
accordingly find that in the next constitution, in 1795, there 
was a division of the legislature, and a council of ancients 
was introduced, to give stability and moderation to the gov¬ 
ernment; and this idea of two houses was never afterwards 
abandoned.^ 


Senate of 
tbe United 
States. * 


0 

(2.) The Senate of the United States is dbmposed {a) 
of two senators from each state, chosefti by the 
225 legislature thereoY, *for six years, and each sen¬ 


ator has one vote. If vacancies in the Senate 


happen by resignation, or otherwise, during the recess of the 
legislature of an^ state, the executive thereof may make tem¬ 
porary appointments, until the next meeting of the legislature, 
^which shall then fill such vacancies. (6) The Senate at present 
consists of sixty members, representing the thirty states of 


(а) see. 3. 

(б) It was settled by the Senate of the United States, in the case of Landman, in 
1825, that the state exeemivo could not mska an appointment in the recess of the 
state legislature, in anticipation of an approaching vacancy. He must wait until the 
vacancy has actually occurred fioforo he can constitutionally appoint. 

I Under the late French Republic, the experiment of a single legislative assembly was 
again tried, but soon abandoned for the existing plan of two chambers of deputies. 
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•the Urtion. (a) In this part of the constitution we Teadily 
perceive the features of the old confederation.’ Each state has 
its equal voice and equal weight in the^ Senate, without any 
regard to disparity of population, wealth or dimensions. This 
arrangement must have been the result of tRat spirit of amity 
and mutua^ concession which was rendered indispensable by 
the peculiarity of our political condition. It is grounded on 
the id«a of sovereignty in the states; and every independent 
community, as we have already seen, is equal by the law of 

* nations, and has a perfect right to dictate its own terms, be- 

• fore it enters into a social compact. On the principle of cop- 
* solidation of the states, this organization would have ‘been 

inadmissible, for in that case each state would have been 
merged in one single and entire government. At the time 
the articles of* confederal ion were preparing, it was attempted 
to allow the states an iriHuence and power in Congress in a 
ratio to their ■'numbers and wealth; but the idea^of separate 
and independent states was at that day so strongly cherished, 
that the proposition met with no success, (b) 

The election of the Senate by the state legislatures, is also a 
recognition of their st^jrarate and independent existence, and 
renders ■ them absolutely essential to the operation of the na¬ 
tional govornment. (c) There were difficulties, some years ago, 
as to the true construction of the constitution in the choice of 
senators. They were to be chosen by the legislatures^ and the 
legislature was to prescribe*the times, places, and manner of 
holding elections for senators, and Congress are autliorized to 
. make and alter such regulations, except as to the place, (d) As 
the legislature may prescribe the manner^^it has been con- 


(o) It was cnlar^^ed from 48 to 52 members, by the admission of Michigan and 
Arfeansas as states into the Union, in 1838, {vidft in/ra^ p, 384,) and subsequendy 
to 60 members, by the adini|.sion of Iowa, Florida, Wisconsin, and Texas as states 
into the Union.1 T/rfc m/m, p. 384. The members of the English House of Lords 
are about 460 in number. 

(5) Journals of Congress, vol. iii. p. 416. 

(c) It gives to the state governments, says The Federalist, No. 62, such an agency 
in the formation of the federal government as must secure their autboritjr. 

(d) Art. 1, sec. 4. * 


California was admitted, as a state, into the Union, Sept. 9, I860, and Oregon, Feb. 14, 
1869. 
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siderecj and ^settled, in New York, that the legislature' 
*226 may prescribe that they shall be chosen * by joint vote 
or ballot of l^e two houses, in case the two houses 
cannot separately concur in a choice, and then the weight of 
the Senate is dissipated and lost in the more numerouSr vote 
of the Assembly. This construction has become top convenient, 
and has be^en too long settled by the recognition bf senators 
so elected, to be now disturbed; though I should think, if the 
question were a new one, that when the constitution directed 

• 

that the senators should* be chosen btj the legislatnrCy it meant 
not the members of the legislature capita^ but the legis¬ 
lature in the true technical sense, being the two houses acting 
in their separate and organized capacities, with the ordinary 
constitutional right of negative on each other’s proceedings. 
This was a contem|>orary exposition of the clause in question, 
and was particularly maintained in the well-known letters of 
the Federal Farmer, {a) who surveyed the constitution with a 
jealous and scrutinizing eye. 

The small number jfnd long duration of the Hcnate were in¬ 
tended to render them a safeguard against the influence of those 
paroxysms of heat and passion, which prevail occasionally in 
the most enlightened communities, and enter into the delibera¬ 
tion of popular assemblies. In this point of view, a firm and 
independent Senate is justly regarded as an anchor of safety 
amidst the storms of political faction ; and for want of such a 
stable body, the republics of Athens and Florence were over¬ 
turned by the fury of commotions, which the Senates of Sparta, 
Carthage, and Rome might liavc been able to withstand. The 
characteristical qualities of the Senate, in the intendment of the 
constitution, are wisdom and stability. The legal presumption 
ip, that the Senate will entertain more enlarged views of public 
policy, will feel a higher and juster sense^of national character, 
and a greater regard for stability in the administration of the 
government. These qualities, ^t is true, may, in most cjises, be 
equally found in the other branch of the legislature, but 
*227 *the constitutional Btructure«of the House is not equally, 
calculated to produce them ; for, as the House of Repre- 


(a) Letter 12«. 
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sentatives comes more immediately from t^e people, and the 
members hold their seats for a much shprte/ time, they are pre¬ 
sumed to partake, with a quicker sensibility, of the prevailing 
temper and irritable disposition of the times, and to bedn much 
more, danger of adopting measures with precipitation, and of 
changing thqm with levity, A mutable legislation is attended 
with a forfnidable train of mischiefs to the community. It 
weakerrs the force, and increases the intriepey of the laws, hurts 
credit, lessens the value of property, and it is an infirmity very 
incident to republican establishments, and has been a constant 
source of anxiety and'concern to their most enlightened admir¬ 
ers, [a) A disposition to multiply and change laws, upon the 
spur of the occasion, and to be making constant and restless 
experiments with the statute code, seems to be the natural dis¬ 
ease of popular assemblies. In • order, therefore, to counteract 
such a dangerous propensity, and to maintain a clue portion of 
confidence in the government, and to insure its safety and char¬ 
acter at home and abroad, it is requisite that another body of 
men, coming likewise from the people, afitd equally responsible 
for their conduct, but .resting ojx, a more permanent basis, and 
constituted with stronger inducements to moderation in debate, 
and to tenacity of purpose, should be placed as a check upon 
the intemperance of,the more popular department. (6) 

The Senate has been, from the first formation of the govern¬ 
ment, divided into three classes ; and the rotation of the classes 
was originally determined by lot, and the seats of one class are 
vacated at the#expiration of the second yfear, and one third of the 
Senate are chosen every second year, (c) This provisioif was 
borrowed from*a similar one in.son^e of the state constitutions, 
of which Virginia gave the first example; and it is admira- 


{«) Federalist, vol. ii. No. 6^. 

(fc) The constitution of Rhode Island, which was organized and went into operation 
5n 1843, has constituted the Senate of that state upon conservative principles, while 
the House of Representatives is constructed upon the basis of population, giving to 
each city and town a representative a ratio to its number of inhabitants." The 
Senate is composed of only one menFber from each city or town, so that the legisla- 
Uve power cannot be wielded by overwhelming numbers in a few groat maniifnrturing 
towns or cities, to thesoppression of tlie agricultural towns. It is a salutary and prov¬ 
ident check to the tyranny of majorities over minorities. 

. (c) Constitution of the United States, art. 1, sec. 3. * 
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*228 bly calculated, on the one hand, to infuse *into the Sen¬ 
ate, biennialN', re^ieu'ed public confidence and vigor; and, 
On the other, to retai\;i a large portion of experienced members, 
duly initiated into the general principles of national policy, and 

the forms and course of business in the House. The 'Vice- 

« 

President of the United States is President of the- Senate, but 
has no vote, unless they be equally divided, (a) It would seem 
to be the better opinion, that he has authority as presiding offi¬ 
cer, virtute officii^ and without any special delegation of power 
by the Senate, to preserve order; but from some scruples on 
that subject, the Senate, in 1838, established by rule, that every 
question of order should be decided by the l^resident of the 
Senate without debate, subject to an appeal to the Senate, (b) 

The superior weight and delicacy of the trust confided to the 
■ Senate, and which will be shown more fully hereafter, is a rea¬ 
son why the constitution (c) requires, not only that the senators 
should be ohosen for six years, but that each senator should 
be thirty years of ag^ and nine years a citizen of the United 
States, and, at the time of his election, an inhabitant of the state 
for which he’is chosen. The same age was also requisite for a 
Roman senator, though in their executive offices no qualification 
of age was required, Ne cetas quidem dislirtf^uebatur quinprima 
juvenla consulatum ac diclatnram inirenL {d) It has been also 
deemed fit and proper, in a country whicli was colonized orig¬ 
inally from several parts of Europe, and has been disposed to 
adopt the most liberal policy towards the rest of mankind, that 
a period of citizenship, snlHcient to create an attSchment to our 
govefnment, and a knowledge of its principles, should render an 
emigrant eligible to office. -The English policy* is not quite so 
enlarged. No alien-born can become a member of parliament, 
^his disability was imposed by the act of settlement of 12 
Wm. III. e. 2; and no bill of naturalization can be received ht 
either house of parliament, without such disabling clause in it. 

House of House of Representatives is composed of 

^reeenta- members chosen every second year by the people of 
the several spates, who *hre qualified electors of the 


(a) A^. I, sec. 3. 
(c) Alt. I, sec. 3. 


(6) Story's Comm. vol. 11. pp. 312, 213 
{d) Tac. Aun. lib. 11,22. 



THE UNITED STATES, 


LEO. XI.] 



roost numerous branch of the legislature of the state to which 
they belong. The legislature of .each state /rescribes the times, 
places, and manner of holding elections representatives, but 
Congress may, at any time, by law, make or alter such regu- 
latioys. (a) No person can be a representative until he has 
attained the^igo of twenty-five years, and has been seven yetirs 
a citizen of the United States, and is, at the time of his election, 
an inhiibitant of the state in which he is chosen, (ft) 

*The qualifications of electors of the assembly, or *229 
most numerous branch of the legislature, in the several 
state governments, generally are, that they be of the age of 
twenty-one years and upwards, and free resident male citizens 
of the state in which they vote; and, in some of the states, they 
are required to possess property, and in the most of them to be 
white, as well ao free cilizens. The description is, almost every¬ 
where, so large as to include all persons who are of competent 
discretion, aiufare interc^sted in the welfare of the government, 
and liable to bear any of its duties or burdens. The House of 
Representatives may, therefore, very fairfy be said to represent, 
the wdiole body of tlio American ))eople. (r) Some of the state 


(a) Art. 1, see. 4. 

(Ij) Art. 1, see. 2. The question whether tJie intlividnnl states can supenuld to, or 
vary the qualitications j)re^cril>ell to the representative l>y the constitution ot* the 
United States, is examined in Mr. Justice Story^s Commentaries on the ('onstltution^ 
vol. ii. pp. 99-103. But the objections to the existence of any such power appear to 
me to l>e too palpable and weighty to admit of any discussion. 

(c) In almost all the states, no property (puililicatiou whatever, not even paying 
taxes, or serving in the militia, or being assessed for and working on the public high¬ 
way,* is requisite for the exercise of the right of suffrage. Kvery free male (and in a 
majority of the states) white citizen of the age of twenty-one years, and wlio shall 
have been a resident for some short given period, varying in those states from two 
years to tlircc months, is entitled to vote. In Illinois it has been adjudged, that the 
'tyord MaOita/it, in the cunsiitutiun of the state, means all persons who have a 
permanent r&tidence hona Jide^amX nut one casual or temporary, and that a residence 
of six months entitles every inhabitant to vote ; — that under the ordinance of 1787, 
and the constitution of the State, and the statutes of 1819, 1821,1823, 1829, and 1833, 
aliens, being residents, are entitled to vote, thougli the distinction between citizens and 
itthabitants is sustained for various other purposes ; and that it belongs to the states 
respectively to prescribe the qualifieatauns of persons entitled to exercise the right of 
sufirage, not only as to state but to congressional elutions.* Spragins u. Iloujjhton, 
Scammon, 377. This latitudinary extension of the right of suffrage to aliens, seems 
to be peculiar to some of the states formed out of the Northwestern Territory, under 
the oniitiance'of the Confederated Congress in 1787. The State of Michigan adopted 
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constitutions have .prescribed the same, or higher qualifications 
as to property, in t'e elected than in the electors, and some of 

__ \ _ : _____ 

• 

it; BO has Wisconsin, l»y her constitution in 184C; but in Ohio, by the Act of 1831, the 
right of sulFraj^c is restricted to natural-born and naturalized citizens, and sod think 
it ought to be in all sound policy; and the view taken of the sul^’oct in the above 
case, by one of the counsel who argued the cause, is a masterly argument. In the 
states of Massachusetts, Connecticut. Pennsylvania, Delaware, Georgia, ^thc words 
of the constitution of Georgia arc, that the electors shall “have paid all taxes which 
may have been required of them, and which they may .have bad an opportunity of 
paying, agreeably to law, for the year preceding the election,^’) Ohio, and Louisiana, 
the elector is n-quired, in addition to age and residence, to have been assessed and 
paid, or, in Ohio, charged with a state or county tax, or, in Connecticut, to have 
served in the militia. The revised constitution of Pennsylvania, in 1838, requires 
the elector to have resided one year in the state, and ten days in the distriet, immedi¬ 
ately prc(‘eding the election, and to have within two ycars^ if of twenty-two years of 
age, paid a tax, assessed ten days before the election. And in the nmen<lcd consti¬ 
tution of Loui>iana, in 1845, the (|imliHcation of having paid a tax is dropped, and 
the elector is only required to have been two years u citizen of the United Stales, or 
resident in the State for two consecutive years next preceding the election, and the 
last year in tliC parish where he proposes to vole, and no jicrson shall tote except in 
his own parish or election ])rerinct. In lihodc Island, New ilampshire, Virginia, 
and North Carolina, a qualification as to property is still requisite. Tlio Rhode Is¬ 
land charter of 1663 prescribed no regulation as to tlic right of sufirage. The powder 
of admitting freemen was exercised by the general assembly, until they authorized 
the towns to.admit freemen. In 1724 an Aet was passed by the general assembly, 
providing that no person sliould be admitted a freemen, unless he owned a freehold 
estate of tt certain value, or was the eldest son of such a freeholder. Such has been 
the law ever .since, and the requisite value of the estate is said to be $134. Rut the 
new constitution of Rhode Island, which went into operation in May, 1843, has estab¬ 
lished and defined the property qualificaiioi^ of electors, being native citizens, as to 
real .estate, to be of the value of $134, over and above all incumbianccs, and together 
with a previous residence and home in the state for one year, and of six months in 
the city or town in which he votes ; or, without it, the elector must have had his resi¬ 
dence and home in the state two years, and in the town or city in which lie votes, six 
months next jireceding the election, and his name must be regiatered in the city or 
town before the end of December preceding the election, and he must have paid a 
^ax of $1, or been enrolled in the militia, and done military service or duty therein. 
No pauper shall be permitted to be regi.stered or to vote. Naturalized citizens are re* 
quired to have a freehold estate of the value before required j and no person can vote 
to impose a tax, or to expend money, in any town or city, unless he shall have paid* 
a tax within the year preceding, upon property valued at least at $134. These pro¬ 
visions, together with that relating,to the judicial tenure and compensation, mentioned 
tn/rd, at p. 295, render the aspect of the constifution of that state more wise and con¬ 
servative than any otlier state constitution recehtly formed or amended. Indeed, that 
constitution seclns to stand preeminently valuable in the guards it introduces against 
one of life most alarmfng evils incident in large towns and cities to our dcmocratical 
establisjitments.. 1 mean the fraudulent abuse of the right of suffrage. The previous 
residence of the elector in town or ward where he offers bis vote, and his ascer- 
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them have required a religious test. But the constitution of 
the United States requires no evidence of Moperty in the repre- 

: • • 
taincd qualifications ou<;lit to be definod and registered, as absolutely essential to the 
order |n<i purity of elections. ' The legal provision on tins subject in Massufhn^ctts 
is valuable. Every ciii/en must have resided within ibe state one year, and within 
the town in wljidi he may claim aright to vote,'six months preceding the election. 
The selectmen of each town, ten days before the first Monday in March, and before 
the secontl Monday in Npvemlter, annually, are to make out a correct list of all quali¬ 
fied voters for officers to be elected at those periods, and ten days befoie the election 
to cause their lists to be posted up in two public places in each town. The selcctnjcn 
are also to meet in sc.-ssion within forty-eight hours next preceding the election, to 
receive evidence of the qualification of ju-rsons claiming to vote, and to correct the 
lists, and to meet for the like purpO'?e for one hour on the day of election, and before 
the 6pening of it. The moderator at town meetings rcfu.‘«es, of course, U> receive the 
votes of jicrsons not on the list. I^Iass. K. S. pji. fi.'t, 6t. The constitution of the 
state of Elorida, of contains a whole.sorno provision on this subjeer, i^declar- 

ing that the legislature should, at its first scs.siou, provide for tiie rcgistiatim! of all 
the qualified electois in each county, and tlicrcafter, from time to time, of all who 
may hoconie such ljualified electors, ami that every free white male (gialiiied elector, 
when lie offers to vote, must l)C a citizen, aiid have had his liomc, domicil, or jicrma- 
nent Rhode iii the state for two jears next preceding, and for the last six montlis in 
the county in which he. ofi’ers to vote. I'he constitution of the state, of Texas, of 
lS4r), is quite latjludinary on the subject, and all white male citfzens vvlio have resided 
in the state one year, dml six months in the district, county, city ot towm,arc entitled 
to vote. The constitution of Iowa, in 1845, goe.s much fnrtlier, and givc\s the right 
of siiflVagc to every citizen who has resided m the state .six months^ and in the county 
thirty days. In Virginia, the elector ngist he cither a fieeholdcr or owner of a Icase- 
hohl’estalc, or a householder, and have been assessed and paid taxes. In Nortli Caro¬ 
lina, the electors of the Senate must he freeholders, as was the case formeily in New 
York, and the ideetors of the Ilonse ol^ Commons must have paid public taxes, and 
none hut freeholders can he memhers of oithet.house of the legislature. In Georgia, 
tUc constitution of 1789 required a jiroperty qualification in the memhers of the legis¬ 
lature, over and above tlic amount requisite to ilisehargc their debts ; hut this qualifi¬ 
cation was dropped in the amended* constitution of 1798. Jn Ncw.Hampsll^, a slate 
senator mu.st ho seized of a frecliold estate, in the state, in his own right, of tlte value 
of £200, and a state assemlilvman nui^ have an estate wdthin his district, of the value 
of £100, one half thereof to he a freehold. Khode Island and New Jersey W'ere the 
only states in tlic Union that broiiglit ihiwn their constitutions from 177G triumphantly 
against every ass^iult; hut tl* former o\ those states changed its constitution in 1842, 
and the latter in 1844. The progre.ss and impulse of popular opinion is rapidly de¬ 
stroying every constitutional check, every conservative element, intended by the sages 

* who framed the carlici^ Ameriran cou'^titutioiis, qs safogua^ds against the almses of 

* popular suffrage. Thu.s, in MassuehiJsctts, by the comstitution of 1780, a defined por¬ 
tion of real or personal property was iVquisite in an fleeter, and that qualification was 

* dispensed with by the amended constitution of 1821. By the practice, under the char- 
‘ters of Rhode Island and Connecticut, a property qiialifiraflon was requisite to eon- 
atitute freemen and voters. Tiiis test is still continued in Rhode Island, hut is done 
aw^y with in Connecticut by their constitution of 1818., • The New York constitution 

VOL. I. ' 21 * 
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sentatives, nor anv, declaration of religious belief. He is only 


required to be a c\^/izen of the competent age, and free from 

of 1777, reqniml the electors of the Senate to be rrceholdcrs, and of the Assembly 
to J>e either freeholders, or to have rent(‘<I a tenement of the yearly value of forty 
shillings. The amended constitution of 1822 reduced this qualitieation dbwn to 
payment of a tax, or peiforiuanec. uf militia duty, or assesfeineiU^ind work on the 
highways. But the constitution, as again aincndeii in 1826, swept*away all these 
impedinumts to universal suffrage. In the further Kevised Constitutioin of New 
York, in 18-16, art. 3, see. 3, 5, tht^ Senate is di\ided into .‘K senatorial districts, and 
each di.strict to elioose one senator. So the members of Assembly are to be divided 
into I28*assembly districts, and eueli district to choose one member. This appears 
to be a valuable impro\einent on the election of members of the legislature. To 
entitle a person to vote in the election districts, he must have been a citizen for ten 
days, and an inhabitant of the .state one year next preeeiling the election, and (or tho 
last four months a rosidmii of the county uhere he may offer to vote, and lie must 
vote in the election district of which he shall be a resident at the tiiin*, and for thirty 
days •xt preceding the election. Tfic < oustitution fuitlar provides, that for tho 
purpose of voting, no person should be ileemed to have i/alu((I orjost a residence by 
reason of bis presence or absence wliih' employed in the ‘'Crvieo qf ilie United Statc.s, 
nor while engaged in the navigation of the waters of the state, or of the Uuite<l States, 
or of the high seas, nor vthile a student in any .seminary of learning, nor while kept 
at any almshouse or other asylum at imhUc expense, or wliile confined in any public 
prison. Art. 2, sec, 1,3. Tlicsc jirovi^ioiis are very good, if (itily and faitlifuUy 
construed and observed. The constitution further adds, se<*. 4, tl?aj. law.s shall be 
made for ascertaining, by proper pioof^, the citizens who .shall be outitled to the right 
of siiftVagc. There was the same as this last provision in the <’onstitntion of 1822, 
and the legislature, in the year IS 10, eariicd the constitutional ptQviNion into effect, 
according to its spirit and meaning, liy the Hct entitled, “ vVn Act to prevent illegal 
voting in tho city of New York, and to promote the eonveniem'c of legal voters,” 63 
Sess. c. 78, by dividing^tbe city into eh'ction districts, and providing for a m/tsfri/ of 
the legtti voters in each dUtru t, to be made i^. each year, and the registry was made 
conclusive evidence *of the right of persons so registered to vote. Tliis Act woik^il 
well, ^nd was admimldy calculated to prevent illegal voting and frauds in clc<‘tlon, 
by which the right of suffrage in the city has been grossly perverted and abused. 
But theUgistry provisioil was repealed on the 28th February, 1842, (ll.'iih sess. c. 56,) 
and life abuses, impo'^itions, and frauds atten^ling tlic city elections left to reilfesume 
their wonted mischiefs. The constitutional jirovision of 1846, as it stands, is*there- 
4fore a delusive provision, uulc.^s wiser counsels prevail in future legislatures.^ , In 
Maryland, by their constitution of 1776, electors were to be freeholders, or possessing 
property to .£30; but by legislative amendments in 18oY and 1800, (and amendments 
are allowed to be made in that state l>y an ordinary statute, if confirmed by the next 


1 In the year 18,“ii, tin* legislature of New York passed an Act, entitled “ Ai?Act for as¬ 
certaining by proper jtronfs the citizens ^\llo shall to entitled to the right of sutfrage, and to 
prevent fraudulent voting.” Thy Act applied to*the whole state, provided fora complete 
Begistry^pf Voters, and vont.-iiucd ample yaovishais for the prcvoiilion of fraud, &c. Vide 
N. Y. Siiiion Law.s of p. 806. This Act was amended, in tho year 1660, so as to 
carry its provisions into more certain ctfect, but without material alteration. At the time 
of writing this note, the Laws of I860 have not been published in authorized form. 
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any undue bias or dependence, by not holding any office under 
the United States, (a) j 

.The term for which a representative is \p serve, ought not to 
be so short as to prevent him from obtaining a comprehensive 
acqujintdnce with tlie business to which he is deputed; nor so 
long as to i^ake him forget the transitory nature of his seat, 
and his state of dependence on the ap])robation of his constitu¬ 
ents. Jk ought also to be considered as a fact deeply interesting 
to the character and utility of representative repul)lics, that very 
frequent elections have a t(.MKh'ney to render the office less im¬ 
portant than it ought to be deepjed, aud the people inattentive 
in the exercise of their rights, or else to nourish restlessness, in¬ 
stability, and factions ; wlulst, on the other hand, long intervals 

• 

between the elections are apt to make them produce too much 
excilement, and eonse(|uently to reiuler tin*, periods of. 
their * return a time of too much eoinpetitioii aud con- *230 
flict for the pufjlic traiuiuillity. 'J'he constitution haj cer¬ 
tainly not deviated in this respect to the latter extreme, in the 
establishment of biennial ch^ctions. It has jirohably selected a 
medium, which, considering the situation and extent of our 
country, combines as many advantages, aud as many inconve¬ 
niences, as anv otlicr term which might have boon inserted. 

• m ■ 


succccfUii}; logislsUmv.) jiU propoMy qualifi(*ati(uis were »U'<r(‘gardc<l. TIjo constitu¬ 
tion ot Virginia, in 177(>, ie((fiire(i eicctojs to be ficelioldcrs ; but the‘constitution of 
• 1 S 30 rc<luct‘tl the property qiinliHeatioiis to that of being the ourier of a leasehold 
estate, Of a houM'holiler. In iMississi])pi, hy tlie eoiistitiitiaii of 1817, electors were 
to Imve l)Ceii enrolle<l in the niilitia, or to have paid taxc-?; but those inipcdhnents to 
universal snlliage weio removed by llie lu w eonstimtion of So the freehold 

qualiticationj lequiMtc, in e» itain eases, by the constitution of Tennessee of 17116, is 
entirely dihcoinimied t»y the <*oiistitution of I S35. All the states and constitutions, 
formt'd since 18(10, have omitted to require any property qualifieations in nn elector, 
except what may he implied in the re<piisiiion of having paid a state or county tax; 
and even that is not in the cotistimtions more recently formed or amended, except in 
the Rhode Island constitiitiortof 1843. Ju some of tlte states, as in New Tlitnipshirc, 
for instance, n property qualification is still required in the elected, as governor or as 
members of ths? twf> houses of the legislature. Such a rapid course of destruction of 
the former constitutional cheeks (and of which further examples are hereafter noticed, 
see infraj p. 295, note) is matter for gi»v*c reflection ; and to counteract the dangerous 
tendency of such etynhined forces as itniversal BuflVa^c, freqvient elections, all offices 
for^hort periods, all officers* elective, and an unehecKed press; and to prevci^t thcift 
from racking and destroying onr political mHchincs, the people must have a.largcr 
• share than usMal of that wisdom which is Jirst pure^ then peaceahlcf gentle^ and easy to be 
entreated* * 

(a)'Art. I, sec. 6. 
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The representatives are directed to be apportioned among the 
states, according toVjiumbers, which is determined by adding to 
the whole number V persons, including those bound to 
seryice for a term of years, and exclusive pf Indians not taxed, 
three fifths of all oilier persons, (a) 'Phe number of representa¬ 
tives Ciumot cxce<‘d one for every thirty thousaad, but each 
state is entitled to have at least one representative. *The actual 

enumeration or census of the inhal)itauts of the United’States 

• 

is to b.e made* every ten ycar'^, and the represtmtatives nejvly 
apportioned upon the same, under a now ratip, according to the 
relative increase of the population of the states> (/;) The num¬ 
ber fixed by the constitution in the first instance, aiid until a 
census was taken, was sixty-five members. The apportionment 
under tln^ fourth census, by the Act of Congn^ss of 7tli March, 
1835, was to a nafio of c)no n'presentative for every forty thou¬ 
sand persons in each state, and it Inade the whole number of 
representat^Wes amount to two hundred and thirteen members. 
Under the fiflh census, completed in 1H31, and which made the 
population of the United States amount to twelve millions 
eight hundred and fifty-six thousand persons, the ratio of repre¬ 
sentation was enlarged to oin^ representative for every forty- 
sfiven .thousand and seven hundred persons, making in the 
whole, two hundred and forty me^ibers. (c) The rule of appor- 

■■■■ ■■ ■ ■ ■ ■ . ■ •. ■ —. 

((() Art. I, ser. 2. « (/j) Art. 1, see. 2. « 

(r) Aet of Congress, May 22(1, 18.*12, c. *KI, *In 18.30 tlic territories of Mieliyyan and 
Arl^ansas were admitted as states into the Union. See vt/)a, p. 384. And in 1845 
the territories of Iowa and Floiida \\cru also admitted as states. Sco infru, p. 384. 
And ill 1846 the teriitory of Wisconsin, and in 1845 the republic of Texas, Id. By 
the 0th census, eonipletcd in 1841, the number of persons in the United States wai 
17,069,453, makin^f an increase over the oensns of 1830, of 4,202,646 inhabitants, and* 
showini: a gain in a ratio exceeding 32^ jier cent, for the last ten years ; and by tho 
^ct of Congress of June 25, 1842, c. 47, the ratio of representation was enlarged to 
one represciuativc forevery 70,680 persons in each state^, and one additional represent^ 
ative for each state having a greater fraction than one moiety of the said ratio. This 
ratio reduced the nundter of the members of the House of Heproaentatives, after the 
3d of March, 1843, to 223 members, besides a delegate from the three territories then 
existing. By this reduction, and with the addijion of members from the new states, 
the House of Kcpresentaiives consisted ,*011 tho,1st of January, 1847, of 230 members, 
apd representation by delegatosf^f certain territories had ceased.' Tlie Act of 
gross mentioned al^o prescribed, that the number of representatives in each state, 

t By the census cornpleteil in 1851, the number of inlmbitants in the United States is 
28,1 Wi 876. By the twchty-fifth section of the Act of May 23, I860, 233 representatives, 
are to bciapportiotied among the states. * ^ 




TIIE UNITED STATES. 


245 


LEO. XI.] 

tjoniuent of the representatives among the several states accord¬ 
ing to numbers, has been attended with gtmt ditliculties in the 
application, because the relative numbers/n each state do not, 
and never will, bear such an exact proportion to the aggregate, 
that g, common divisor for alt will leave no fraction in any state. 
Every decennial apportionment has raised and agitated the em¬ 
barrassing question. As an absoluie, exact, relative o(piality 
is* impossible, the principle which has ultimately prevailed, is 
the principle of approximation, by making the apportionment 
among the several states according to their numbers, as near as* 
rnay be. This is done by allowing to every state a member for 
every fraction of its numbers, exceeding a moiety of the ratio, and 
rejecting all represeiitatio(j^ of fractions less than a moiety, [a) ^ 


under the apportionment, sliould bo elected bii dtstiirL'i eompo^ell of eoiitij^nou» terri¬ 
tory, equal in numb(‘r to the ninnlier of rej)re^eiilaiives to wliieli the slate should be 
entitled; jiiid that ijb one di.sli iet sliotild elect more than one'represenlalivc. Thie 
direction was .‘iiithorizoil by the piovi'^ion iii the c-o;istilution, (art. I, sec. 4,) that “the 
times, places, and manner of holding election^ for senators or representatives ‘»hall be 
preseiibod in caeh^tate by the Ic'uMature thereot, but the Congress may at any time, 
by law, make or {jltcr such regiihitu)ns, cKeept as to the pla'^c of eboosin*^ senators.” 
The election of members of C’on<^res> bv <listri<’ts had heeu heretofore adopted In Mime 
of the states, and not in olhers Uniforinity on the subject wa^ dcMrablc, and the 
Pleasure itself was recommended by the w'isdom an<l justice of giving, as far as posa¬ 
ble, to the local subdivisions of the people of eaeli state, a due intluenee in (lie choice 
of repri^cntatives, so as not to. leave tlie a;cj?ref;ate minority of the people in a state, 
lhou{^h aiJproachin^ jierhaps to a majority, to be wholl}^ overpowered by the combined 
action*of the numerical majoriiy, without afly voice whatever in the national councils. 

(u) See Story^s Comm, on tlie Couhtilution, vol, ii. pp. 141-171, where the subject 
is fully examined, and the opinion of Mr. Jcll'ersou on the one side, and Mr. Web.stcr’s 
report in the Senate, in Aprif, 1832, on the other, aio given at large. These docu¬ 
ments contain the substance of the arguments for and against the principle of ajipor- 
lionineiu as a(lo])tt*n and settled by Congrc;^. The same difficulty arose in the legis¬ 
lature of New York, in 1791, on the apportionment of the state repi'csentation, accord¬ 
ing to the census then recently taken, and tlie same principle of approximation was 
adopted ; and the author of this note was 'then one of the members of the House 5f 
Assembly who concurred in tVit rule, (dournal of tlie Assembly of New York for 
1791, p. 26.) But the constitution of New York gave gi’eater facility to such a rule^ 
for it directed the senators in each district to be apportioned according to the numUcr 
of the qualified electors, as mor as 7na^ be ; and this is the manner in which the 
amended constitution of 1822 cx])rcsst^ itself on tliV subject.’ * • 

_♦- • - - '• 

ItHo constitution of XH22 provided that cacli senate iiistrict .should contain an equal 
number of injiabilants, as nearly a.s nuiy be, excluding aliens, liaupeis, and persons of 
color not tax^d. And the constitution of llidu lius the same pi-ovisiou, except tiiat it does 
not exclude paupers. 

21' 
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The rule of apportionment established by the constitution is 
exposed to the objection, that three fifths of the slaves in the 
southern states are computed in establishing the apportionment 
of the n^presontation. But this article was the result of 
*231 . necessity, and grew out of the fact of the existenoe *of 
domestic slavery in a portion of our countiy. The evil 
has been of too long standing, and is too extensive and too 
deeply rooted to be speedily eradicated, or even to be discussed 
without great jmlgment and diserefion. But the same rule 
Vhich apportious^||thc representatives,,extehds to direct tastes; 
and the slaves in the southern states, while they give those 
states an*iiKreased number of representatives, contribute, on 
ihe other hand, when that mode q(f*taxation is resorted to, 
equally to increast^ the measure of their contributions, (a) 

The number of the House of Representatives would seem to 
be quite large enongli, on its present computation ; and, unless 
the ratio be hereafter enlarged from time to time, as the exi¬ 
gency may require, the House would be in clanger of increasing 
too rapidly, and would probably becofne, in time, much too un¬ 
wieldy a body for convenience of debate and joint*consultation. 
A due acquaintance with the local interests of every part of the 
Vnion ought to be carried into the House, and a sufficient num¬ 
ber collected, for all the purposes of information, discussion, and 
diffusive sympathy with the wants and- wishes of the j^ople. 
When these objects are obtained, any furtluir increase neither 
promotes deliberation, nor increases the jmblic safety. All 
numerous bodies of men, although selected with the greatest 
care, arc too much swayed by passion, and too impatient of 
^protracted deliberation. ^ , 

The United States, in their improvements upon the exercise 
•of the rigHl.of representation, may, as we apprehend, claim pre- 
, eminence over all other governments, ^nc^ent and modern. Our 
elections arc held at stated seasons, established by The 

people generally vote by ballot, in small districts, and pub¬ 
lic officers preside over the elections, receiv,c the votes, and 
maintain order and fairness. (6) rThough the competition be- 
- -*— --- iit~ 

(а) Federalist, vol. i». No. D4. 

(б) Voting by ballot was introduced in the province of Massachuietta in 16S4.* In 
New York^ the people voted viva voce^ until after the revolution,^nd then YOiijig by 
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tween candidates is activQj and the zeal *of rival par- *232 
ties suificiently excited, the elections are. everywhere 
conducted with tranc^uillity. The legh/ature of each state 
prescribes the times, places, and maimer of holding elections, 
subject,* however, to the interference and control of Congress, 
which is pci^ittcd them for the. sake of their own preservation, 
and which,* it is to be presumed, they will not be disposed to 
exercise, except when any state shall neglect or refuse to make 
adequate provision for the‘purpose. The privilege of voting, as 
w.e have already seen, is conferred upon all persons who are of 
sufficient competency by tfieir age, and of sulficient ability to 
take care of themselves. The ancient (Greeks and Homans had 
not only very imperfect notions of the value of representation, 
but the number and power of their popular assemblies were so 
great, and they* were so liable to disorder, as to render it a very 
provident measiKC witli them, to b(i guarded in diHusing the 
privileges of ifee citizens. Not a tenth part of thp people of 
» Athens wvTc admitted to the privilege of voting in tlui assem¬ 
blies of the people ; and, indeed, nine tenths of the inhabitants 
throughout iilb Greece were slaves, (rf) In Sparta, the number 


ballot w:is constitutionally establisbcd. Klections in Virginia anil Kentucky are still 
viva vocf'f and not by ballot, and ibis provision is establi.sbcd by tlio c\isiino- conatitu- 
'tioniiy tliosc htiUcs. Tii Oeor^la, also, by the constitution of 1790, all elections br 
tho |^^plo%t'rc by votes vu’a rocc; but tho legislature nti^ht otherwise direct; and 
they have sine* declared all elections to b#by ballot. 

,{a) Milford’s Greece, vol. i. pp, 354, 357. In the trcatiMi.of G. F. Sehdmann, a 
profound German seliolar, T)c ("omitiis Athenionsiiini, imblisbcd in Latin in 1819, 
and translated into Kn‘;lisli, at Oamluidgc, in En};land,iu 1838,the dtJnioeratical gov¬ 
ernment of Athens is discussed with masterly cnulition. lie states, that during the 
vigor of the Athenian democracy, every citizen of the age of eighteen liad a right' tp 
hold offices, and to give a vote at the assemblies of the people. That the most 
crowded assemblies rarely oxceodeil 8,000, thougli Attica containcd|^0,000 citizens j 
pp. 65, 69,128. That all were reckoned citizens whose parents were both such; p.T!!. 
To assume unlawfuUi|||the ri^^hts of a eitizen, was punished by being sold into slavery j 
p. 74. The assemblies of the people were (onvened by magistrates, {Fi-^ttiues and 
Strategif) and the chairmen or presidents (/Vytartc.s and /^roedn) presided at them, and 
proposed the subjects to be discussed, and hud the bills, which had beon^irevionsly 
prepared eCnd sanctioned by the senate, (for the ffiudamcntal law aflowcd hone others 
to be considered,) recited, and gave^permission to tho orators to speak, though the 
i^rty of addressing the pcoide on the subject from*the Uema was open to all. T^o 
chairman also put the question to vote; whether to adopt»or reject fhe proposition. 
The as.sembly had the right to vary or alter it; pp. 53, 81, 90, 101, 104,107, 130, 
- 245. The peoplcgeperall^ voted by show of bands, and sometimes by ballot; g. 127. 
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of votes was fixed at ten thousancj- In Rome, this privilege 
was for many ages confined to the Pommria.oi the city, (a) and 
it continued Vo be so confined, and to be tolerable in 
* 233 its operations, until the memorable social war * ex¬ 
tended it to all the inhabitants of Italy, south of the 
Rubicon and the.Ariius. As yo test of property character 


They voted by tribes, {of which there were ten,) but a majority of the whefie ossemo 
bly, collectively, decided. • • 

The structure and history of the Athenian dcmotfracy has much to w^rn, and very 
little to console the fricn^ of freedom. From the incurable defect, amony; others, of 
assembling the people to make laws in masses, and not by representation, and from 
the want of a due and well-de/incd separation of the powers of government into dis¬ 
tinct dcjuirtmcnt'^, that ceiebrated republic became violent and pi’ofligate in its career, 
and ended in despotism and shiverj. The general assemblies of the jicojile, w'ithout 
any ade<iuate checks, assumed and exercised all tlie su]>reme powers of the state, 
legislative, executive and judicial. • 

(«) Thirty-five tribes voicii in the romituf held in the city of Rome, but the city 
tribes {Plebs uil>aua) consisted oulyoffour within tirc walls of thoiUy,and the Liherti 
were inscribed Ki the city tribes. The other thirty-one tribes >vere rural tribes, who 
occupied the lands for a eOnsiderahle district of country aroumi the city, and they 
w'cre the ruling and intluentiul body. See Lond. Q. Review, No. 112, for June, 183$, 
the Review of i*rofessor llrumatds IlUtory of Rome. But the.Roman slaves were 
not represented, and U(»me exercised the right of absolute sovereignty over the 
dominions pf its auxiliaries. TIkj Roman citi/ciis, \vl»o exclusively exercised as 
voters the powers of government, bofe, therefore, a very small proportion in num¬ 
bers to the gross amount of the inhabitants. The Roman mode of passing lu\ys, and 
voting in their com/Vm, was orderly, and under great checks, during the bestU^ioda* 
of the governm*cnt. When a law was proposed and discussed, and tlic religious rites 
duly performed, and no interecssion made, the f)eopIe j)roceeded to vote, and every 

A g 

citben was ordered to,repair to hi.s century. The method of voting was originally 
viva vore, but after the year of the city 614, it was by ballot by tlic leges tabellarice, 
which applied equally to the election of nuigistratos. to public trials, and to making 
and repealing laws. The people were made to puss.iii order over some narrow 
planks, called pontes^ into the septa, or enclosures, where certain officers delivered to 
OTery voter two tablets, one for and one against the proposition, and each person 
threw into a wliieh of them he pleased, and they were pointed off, and the great- 
oHFhqmbcr of points, eitlicr way, determined the sense of the century, and the greatest 
number of centuries passed for the voice of the whole peoplo/^ho cither passed or 
rejected the law. Sec llcincccius's Antiqnlt. Rom. Jur. lib. 1, tit. 2, sec. .3—11. 
Opera, tom. iv.'-where the ancient learning on the subject is collected. *And see 
IIookeVRom. Hist. b. l, c. 7, sec. 4^ note. Cicero condemned the secret vote by 
ballot, as 8eing a cover for corrupt and hypotrith^al votes. His object was'to obtain 
or measure the moral value of the votes by a csnsyleration of the persons who gave 
them. Oic. T)e Legilms, h. 3. Hr. Burnham, the translator of Cicero^s treatisfB, 
De RepnbUca and Do D^igituis, in li'rs note to b. 3, t/c Degihus, learnedly discusses 
the snperior,YVfllne and .safety of open voting by poll; but the orderly and spccitic 
mode of vising by ballot scorns to vender the latter preferable in that point of view. 
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was required, and as the people assembled within the walls of 
Rome in immense masses, and not merely to vote, but to make 
laws, this great innovation j)roduced themtmost anarchy Vnd 
corruption, and has justly been rcgfuded as precipitating the 
fall of that commonwealth, (ct) • . 

The EnglJfeh nation, in common Avith the other feudal govern¬ 
ments of Europe, anciently enjoyed the blessings of popular 
representation, and the knights, citizens, and burgesses were 
intended to represent the farmers, merchants, and manufacturers, 
being the several orders and classes of peopl#of which the na¬ 
tion was composed, {b) But the mutations of time and com- 


(d) Montesquieu’s Esprit dos Lois, tom. i. lil). 2, c. 2. Grifiid. ctDecad. des Eom. 
C. 9. Aujrustus allowed tlie Decurions, or privileged eitizens, in tlio ])rovinei:il eliar- 
tered cities in Italy, to >iote at home for Itoman magistrates, and to send hi wniimj 
thfir IxtUots undi!' sud toAhe yW/» at Romv. 'fins, says Suetonius, was conferring upon 
them, in adegrec, tile privileges and dignity of Home itself. SueUtn. Aug. c. 46. 

(/)) 1 niack. Coinfn. 17I. Millar on the English Oon-titution, h. 2, e, 6, see. 1. In 
all the northern nations, says Turner, in Ips learneil History of England during the 
Middle Ages, vol. i. 416, great eouneils were attached to the rulijig chief, fi*bm their 
fij'St emerging from tlic woods of Ocimany. Tlie destruction of the Anglo-Saxon 
nobility, in thcir^evolts against William the Compieror, and the confisention of their 
property anioTtg his Norman barons, had anniliilated.the members of their ancient 
witensigeniotos, but did not terminate the institution. The Norman barons were as 
independent as the Saxon witena, and they surrounded the &ovcix*ign in a national 
council, as well after thecomiuest as before. Hut though the national councils, which 
Wire <#mmon to the Celtic and Teutonic tiibcs, may have contained within them the 
germ of the English Parliament, yet the modern antiquarians generally conclude, that 
the Anglo-Saxon witenagemofe had no. representation of the eeorls, oy inferior free¬ 
men. It consisted of the monan'li, the aristocracy, and the clergy, with very little of 
the real liberty of deliberation ami voting. Hallarn on the Middle Ages, c. B, part 1, 
Turncr^s Hi.st. of (he Anglo-Saxons, vol. iii. Palgrave’s Hist, of England, vol. i.. Sir 
Wm. Betlmm’s Oignities, Feudal mid I’lirliunientury. The latter writer concludes, 
from a c^treful examination of an immense mass of ancient documents, that there exi| 
isted no dediberative legislative assembly in England prior to the reign of lien. III. 
That was the era of the cstablisluncnt of miujnarh nta, which dcclardl that no ta^ 
(ion (the three feudal ahh exceptad), was to be impo.sed liut by Pailiament, which was 
to consist of'the higlid^ elerg^^ and nobility, and of the tenants in chief under the 
crown. Tins was the era of the introduction of popular representation in England, 
and of the establishment of tlio House of Commons in the time of Hen. III. and 
Edward 1. Lands held by feudal tenure were hejd on the condition of pdrfoiming 
certain services; and being perforrnet?or rendered, the feudatory could not rightfully 
bo assessed further without his consetA. The loyal towns obtained eharters of j>rivi- 
leg<ft by witich they w'cre relieved from arbitrary taxation on paying or rendering the 
stiphlated assessments. When the wants of the crown inerJa'sed, and further aids 
were necessary, it was deemetf expedient for the king and his council of pecr.s to con¬ 
sult the wishes, and^ke the^eonsentof the small country freeholders, and the inhabi- 
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merce, in depopulating ancient boroughs, and in establishing 
new cities and grtyit manufacturing establishments, without 
any*dircct parliameinary representation, insensibly changed the 
structure of the_IIouso of Commons, and rendered it, in theory 
.at least,a very inadequate and imperfect organ of thp will 
*234 of the nation. Archdeacon Palcy observed, * many years 
ago, (a)*that,about one half of the Commons "sVere elected 
by the people, and the other half came in by purchase, oi by the, 
iiomination of single proprietors of great estates. So extremely 
unequal was the popular vote at elections in England, that 
less than seven thousand voters returned nearly one half of the 
House of Commons. (6) But notwithstanding the great imper- 


tants of'the cities and boroughs ; and knights, citi/ens, af)fl l»mjgOBs>cs were accordingly 
summoi^cd to aj)]>car l»y representation in the great* council (^r legislature under the 
feudal system. The first edict for the election of a representation of the commonalty 
of tlic realnt o{ knights, citizens, and hurgesso^ from counipes, cities, and boroughs, 
was issued under the usurpation of SimoTi Montfort, in the 49th of lien. 111. Tho 
great couticil of the nation had hitherto consisted of the prelates and barons, assisted 
by the officers of the state, and the judges. 

(n) Moral PhilosopUyi p- 3h9, edit. 178G. i 

in 1831, it was asserted, that out of six liuinlrcd flTid fifty-eigljt ifieinhcrs, of 
which the English House of Commons consisted, the numher of four hundred and 
eighty-seven were electojl hy oi*e huinlred and forty-four peers, aud one hundred and 
twenty-three commoneia. In 1832, the English House of Commons was reformed by 
three several statutes, pas.scd to aimnd the repreaentation of' the jjeople oj' J£n(jl(9td and 
Wales^ Scotland and inland. Under the first of tlicsc statutes, fifty-six English 
boroughs wer(^ totally disfranchised, ainl^ thir/y boroughs were ix'diiccd each to the 
right of returning only one inoinher. Twenty-two new boroughs were created, with 
a right to each of returning two rneinhcis ; and Manchester, Birmingham, Leeds, and 
Sheffield, wqro among the towns invested with that privilege. Sixteen other now 
boroughs were created, with the right to cncli of returning one member. Thirty-four 
shires were sul)divided in respect to mcinhcrs of Parliament, so as to give un increase 
of sixty-three knights. The qualifications of electors, consisting of freeholders, lessees, 
^4 copyholders, were altered, and the name of every voter required to be previously 
registered. The numher of members of tho reforpied House of Commons consists in, 
the aggregate of 058, tltc same number as before the^’cform^d bill, viz: 417 mom-* 
befs for England, 29 for Wales, 53 for Scotland, 105 for Ireland. By the English Ho- 
fonn Att of 2 Wm. IV. c. 45, the qualifications of electors of the commons house of 
Parliament, for hnifjkLs of Me s/uVe.^, were substantially o.s follows : That they must 
have a freehold or copyhold c^^tate in possession, or as lessee or assignee in possession 
of the uriexpired residue of a t(^rm of sixty yellrs, of the clear yearly value in cither 
case of not less than ci’lo, above all rents and charges tlitrcon ; or of the unexpired 
residufe in possession of a term of twenty years, of tho clear yearly value of X50, 
above all renu and charge.s: or be a tenant in occupatfon pf lands, liable to a yearly 
rentj^f £50. The elector must also have been duly registered, and, to be entitled to 
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fection of the. constitution of the English House of Commons, 
if it were to be testedthe arithmetical accuracy of our own 
political standards, nevertheless, in all peri^Jds of English histo-v 
ry, it felt strongly the* vigor of the popular principle. While on 
the cpntinent of Europe the degeneracy of the feudal system, 
the influencofcof the papal hierarchy, the political maxims of the 
imperial or* civil law, and the force of standing armies, extin- 
guisheih the bold and irregular freedom of the Gothic govern¬ 
ments, and abolished thej representation of the people, the Eng¬ 
lish House of Commons continued to be the asylum of Euro¬ 
pean liberty; and it maintained its station against all the 
violence of the Plantagenet line of princes, tlie haughty race of 
the 'J’udors, and the unceasing spirit of despotjsm in the house 
of Stuart. And when we take into consideration the admirable 
plan yf their jucficial polity, and those tw'^o distinguish(*d guar¬ 
dians of civil liberty, trial by jury, and the freedom.of the press, 
it is no long*T^a matter of aslonishmtMit that the nalioji, in full 
possession of those inestimable blessings, should enjoy greater 
security ol person and jn'operty Ilian ever was enjoya'd in Ath-* 
ens or Sparta,'Carthuge or Rome, or in any of the common¬ 
wealths of Italy during the period of the middle ages. 

. I proceed next to consider the privileges and ])owers of the 
two‘houses of Congress, both aggregately and separately. The 
Congress is to assemble at least once in every year, and such 
meeting shall be on tht; first Monday in*December, unless they 
by law appoint a diflerciit day. (a) • 


the registry, he must have boon in the actual possession of the house, or of the rents 
and profits thereof, for six ifiontlis previous to tin* last day of July in each year. Tho 
elector for citizens and burgessfs must occupy, as owner or tenant, a house or huilditig, 
either separately or jointly, with land within the borough, of the clear yearly value of 
jfilO, and rated to tho poor-rate, and been duly registered, and a resident for 
months previous to the last dajof»July in eacli year. ^Thc regulations Tes])eeting the 
registry and the revision of the lists, arc specific and minute, to guard more efiectu- 

ally against the destructive evil of fraudulent and spurious votes. No person is enti- 

* ^ 

tied to vote unless his name appears on tho register of electors, and his (|ualifirHtions 
cannot be questioned, at the polls, cxcj.*pt on thrccf points ; (I i Ilis'idcntity with the 
perspn registered; (2) as to having \^ted already at the election; (3) that he con¬ 
tinues to possess the registered qualification^ » 

(^i) Art. 1, sec. 4. * * ,. * 


1 Se^Statute, 6 Vic. c. 18, 80-88. 
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of^ thi^two * * Each house is made the sole, judge of the 

houses of election returns and qualflications of its mem- 

bers.\Vi) The same power is vested in the Brit¬ 
ish House of Commons, ajid in the legislatures of the several 
states; and there is no other body known to the constit?ition, 
to which such a power might safely be trusted, it is requisite 
to preserve a pure and genuine representation, and to control 
the evils of irregular, corrupt, and tumultuous elections; and 
as each house acts in those cases in a judicial character, its^ 
decisions, like the decisions of any other court of justice, ought 
.to be regulated by known j^rinci pies of law, and strictly adhered 
to, for the sake of uniformity and certainty. A majority of 
each house constitutes a quorum to do business, but a smaller 
number may adjpurn from day to day, and compel the attend¬ 
ance of absent niombcTs, in such manner and under such pen¬ 
alties as each house may provide, (h) Each hous(^ likewise, 
detcrraincfi the rules of* its prpeeedings, and ^an punish ita 
members for disorderly behavior; and, with the concurrence of 
.two thirds, expel a member, (r) * Each house is likewise bound 
to keep a journal of its proceedings, and from-tinift to time* 
publish.such parts as do not require secrecy, and to enter the 
yeas and nays on the journal, on any ^question, when desired 
by one fifth of the members present. (^/) Neither house, during 
the session of Congress, can, without the assent of the other, 
adjourn for more than three days, nor to any other place than 
that in which the two houses shall be sitting, (e) The member? 
of both houses are likewise privileged from arrest during their 
attendance on Congress, and in going to and returning from the 
same, except in cases of treason, felony, and breach' of the 


' (a) Art. 1, Pco. 5. . ^ 

(6) In the Knglifth House of Commons forty members are requisite U> form a quo¬ 
rum for business; hut in lS.l3,thc requisite mimhtfr reduced to ivreuty, so faros 
related to the morning sittings, appropriated to private business and petitions. /The 
House of Lords may proceed to business if only three lords be present, 

(c) THb power of expulsion is in its nature discrctionaiw, and its exercise of a more 
aamtnary character than the power of jiulicial tribunals. Case of J. Smith,. iSOL 
Tho cases aye numerous in which meihber.s the ^lousc of Commons in England 
have been called to account nrR'l punished, by admonition, iijiprisonraentt or expulsipn, 
as tjjl’ Casp might require, for ofTensivc words or conduct before the House. 
Tr^ise on the Law of ParUameut, p. 80. 

Art* 1, sec* (e) Art. If see* 6. 
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peace, (a) *.These privileges of the two houses are obviously ne¬ 
cessary for their preservation and character; and, what is still 
more important to the freedom of deliberaticfn, no member can be 
questioned out of the House for any speech or debate therein. (6) 
There is no power expressly given to either house of Con¬ 
gress to pumsh for contempts, except when committed 
•by their own •members ;* but in the case of Anderson, *236 
who wfls committed by order of the House of Repre¬ 
sentatives, for a coAtempt of the House, and taken into custody 
by the sergeant-at-arms, an action of trespass was brought 
.against the officer, and the question on the power of the House 
to commit for a contempt, was carried by writ of error to the 
Supreme Court of the United States, (c) The court decided 

(rt) Art. 1, sec. 6. This pnvilcf;e is continod to the member'^, and docs not extend 
to theit servants, and it applies as well to arrests on execution as to arrests on mesne 
process. The arresf is illegal and void, and after the cessation of thc^ privilege, the 
member may bo arrested (k novo for the same cause. If elected a iiiombcr while, in 
cu$todyy on civil process of any kind, liis ])rivilcge as a meml)er operates to entitle him 
to his discharge during the continuance of the privilege. I^his is the Kiigllsh parlia¬ 
mentary law, J^ay^s Treatise, ^c. pp. 93, 97. But by several statutes in the reign 
of Geo. III. (10 Geo. 111. 4.5 Geo. TTI. 47 Goo. Til.) privilege is no stay of proceed¬ 
ings in civil suits, down to judgment and exocution, with the exception of personal 
arrest and imprisonment, nor does the privilege extend to commitments for con¬ 
tempts in courts of justice, Wellesley’s case ajid Charlton’s case, cited in May’s 
Treatise, &c. 108, 109. 

(h) Art. 1, see. 6. The ((uestion whether a senator or member of the House of Bep- 
resentatives is liable to iin])Caclniient fpr conduct in his legislative capacity, is con¬ 
sidered by Mr. Justice Story, in his Cominoritarics, vol. ii. pp. 259-262; and the 
weight of authority, and the reason and policy of the tiling, arc dccidcflly in the 
negative, and in favor of the principle that members of Cor\gr’css should be exempt 
froift imijeachinent anil punishment for acts done in their collective or congressional 
capacity. Though ^a member of Con/fTcss is not responsible out of Congress for 
word.s spoken there, though liheliou^s upon individuals ; yet if he cau.ses his speech to 
be published, he may bo punished as for a lilud hy action or indictment. This is yio 
English and the jnst law. The eases of Lord Abingdon and of Creevy, 3 E(p N. 
Cases, 228, I M. & S. 278. » 

(c) Anderson v. Dunn, 6 Wheaton, 204J 


1 In this case, the alleged contempt was committed loithin the Distnet of Otliimblay the 
process was served therein and the arrest was made tlierein; thus narrowing the question, 
In fact, to the power of Congress within flie District of Columbia; but the case turned on 
the point whether the officer was justified in making tho arrest whore the Speaker's war¬ 
rant did not specify what the alleged contempt was. The Court h^ld that inasmuch as the 
House had the power of bringing a party before it to answer for a contempt, in certain 
coses, the sergeant-at-arms was not bound to go behind the warrant for ids Justification. 

VOL* I. * 22 
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that the House had that power, and that it was an implied 
power, and of vital importance to the safety, character, and 
dignity of the Hous't;.* The necessity of its existence and exer¬ 
cise'was founded on the principle of self-preservation ; and the 
power to punish extends no further than imprisonment, and 
that will continue no longer than the duration of the power that 
imprisons. The imprisonment will terminate with the adjourn¬ 
ment or dissolution of Congress, (a) •• 


(rt) Tho tlurafion of imprisonment for contempts terminates alSo in England npon 
the close of the existing session of Parliament. Stockdale v. Hanford, cited in May’s 
Treatise on titc Privileges of Parliament, p. 75. The decision of the Supreme Court, * 
in the case of Anderson, is accompanie<l with a course of reasoning which would 
seem to be sufficient to place the authority of either house of Congro.s.s to punish 
contempts rfnd breaches •of privileges on the most solid foundation, independent of 
tho absolute authority of the. decision. The constitutional exercise of the same 
po.wcr by eafh house of Parliament has been repeatedly vindieated in Westminster 
Hall in tfie most masterly manner.^ Lord Ch. J, De Grey, in Rex v. Crosby, 3 Wils. 
Rep. 188. Lofd Ellenborough, in Burdett v. Abbott, 14 East’s I^ep. 1. ,It is a power 
inherent in all legislative assemblies, and is e.ssential to enable them to execute their 
great trusts .with freedom and safety; and it has been frequently cxcreiscd, not only 
in Congress, but by the respective branches of the .state legislatures, and may be con- 


1 In the case of Frank 11. Sanborn, arrested upon tlve warrant of tho Vice-President of 
the United States and Pre^-ideiit of the Senate, for an alleged contempt in refusing to obey 
the summons of a Committee of Investigation of tlio Senutts, and brought up on a writ of 
habetts eorpuSj before the Supreme Judicial Court of Massachusetts, the hearing was had 
before Shaw, Ch. J. assisted by Metcalf, Higelow, Merrick, an<l Hoar, Associate Justices, 
and tho opinion was delivered by Shaw, (’h. J. Many points were raisetl upon the hear¬ 
ing which tho court declined to consider, but siiriply dceiilod that the sergeant-at-arms had 
no authori^ty to airest by deputy, and the writ was allowed on that ground. Sec The 
Monthly Law Keporter (Boston) for May 1H60, where the case, with the arguments of 
counsel, is reported at length. * 

a But contra^ see Keilly v, Carson, 4 Moore’s Privy Council E. 08, and Fenton v. Hamp¬ 
ton, 11 Id. 847. In the latter case, the plahitiff^Knis summoned to appear before an Inves¬ 
tigating Committee of the Legislative Council of Van Dieman’s Land. He did not attend, 
and was then ordered .before tho bar of the Council, but refused to obey. By vote of the 
he was arrested, iipou a warrant issued by tho Speaker, and committed. Ha than 
brought au action of trespass against the Speaker and ijprgeant-at-armfi and the Court 
sustained the same. Flemuig, Ch. J. of the island, delivered a learned and exhaustive 
opinion in which he held that the right of coinnvtting a witness for contempt, for not 
appearing before an investigating committee was not inherent to a legislature created by. 
a written charter: that the power of Che Parliament of Great Britain for this purpose, is its 
own peculiar, traditional custom, established by long prescription: that it does not find its 
origin in the bare fact that the h^mses of Parliament are legislative bodies, and that it is 
net an inb^nt and incidental power pertaining to them simply because they are such* 
He also added, that such*a power, though it might sometimes be convemeni and expedi¬ 
ent, was never necessary for tho purposes of legislation. On an appeal, tha decision 
affirmed by the Pyivy Council, several eminent judges .sitting in the case. 
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The House of Representatives has the exclusive right of # 
originating all bills for raising revenue, and this is the only 
privilege that house enjoys, in its legislative character, which 
is not shared equally by the other; and even those bills are* 
ameryiable by the Senate in its discretion, (a) The.two houses 
^e an entire^and perfect check upon each other, in all business 
appertaining to legislation ; and one of them cannot even ad¬ 
journ during the session of Congress, for more than three days, 
without the consent of the other, nor to any other place than 
that in which the two houses shall be sitting. (6) 

The powers of Congress extend generally to all sub- Powers of 
jects of a national nature. Many of those powers will Coii*fre&s. 
hereafter become the subject of particular observation and criti¬ 
cism. At present it will be sutlicient to observe, generally, that 
Congress are authorized to provide for the common defence and 
general welfare; and for that purpose, among other express 
grants, they af? authorized to lay and collect taxes, *,du- * 237 
ties, imposts, and excises;—to borrow moaey on the 
credit of the United States;—to regulate commerce with for¬ 
eign nations^,* and ainong the several states, and with the Indian 
tribes; — to declare war, and define and punish ofi'euccs against 
the law of nations; — to raise, niaiulain, and govern armies, and 
a navy; — to organize, arm, and discipline the militia; — and to 
give full efficacy to all powers contained in the constitution. 


9 

fiidcred indisputably acknowledged and settled. Story’s Commentaries, yoI. ii. 
805-317. What acts hhall uraount to a contempt of cithcrliousc of Congress arc not 
defined, and must be left to the judgiru nt and dUcretmn of the House, under the cir* 
cumstances of each case. In Knghind, libels upon the character or proceedings of 
either house of Parliament, or any of its members, are regarded as breaches of privi¬ 
lege, and punishable as for contempts, by imprisonment. May’s Treatisoon the Law 
anti Privileges of Parliament, p. 62. Burdett v. Abbott, supra. But with u8,simK 
^ course of redress has not been adopted, and the house that was injured woma 
probably, if redress Avas sough*, direct a public prosecution by indictment. The Act 
of Congress of Ulh July, 1798, made k an indfctable offence to Ubol the Goverumen*, 
Congress, or President of the United States. See injra, vol. ii. 24.^ * 

(a) Art. 1, sec. 7. ^ (6) Art. 1, sec. 5. 

. ■ 1 See the case of Howard v. Cosset, ib Ad. Ac Ell. N. S. 859. In this ease the powers 
and privileges of Parliament were very elaborately and ably discussed; but the Court of 
Exchequer Chamber, in thd final decision, pladbd itself on the Harrow ground that the 
8p^ker'a%arrant must be construed as process of a superior court, nof appearing to go 
beytmd its jurisdiction. 
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. Some of these powers, as the levying of taxes, duties, and ex¬ 
cises, are concurrent with similar powers in the several states ; 
but in most cases, these powers are exclusive, because the coh- 
•current exercise of them by the states separately, would disturb 
the general harmony and peace, and because they would be apt 
to be repugnant to each other in practice, and lead to danger* 
ous collisions. The flowers which are conferred updn Congress, 
and the prohibitions which are imposed upon the states, would 
seem, upon a /air and just construction of them, to be indis¬ 
pensable to secure to this country the inestimable blessings of 
union. The articles of confederation, digested during the 
American war, intended to confer upon Congress powers nearly 
equal to those with which they are now invested; but that 
compact gave them none of the means requisite to carry those 
powers into effect. And if the sentiment wl#ch has uniformly 
pervaded the minds of the people of this countrjr be a just Cnc, 
that the consolidated union of these states is indispensable to 
our national prosperity and happiness — and if we do not wish 
to be once more guilty of the great absurdity of proposing an 
end, and denying the means to attain it — then v/e must con¬ 
clude that the powers conferred upon Congress arc not dispro¬ 
portionate to the magnitude of the trust confided to the Union, 
and which the Union alone is competent to fulfil. 

Rules of The rules of proceeding in each house are substan- 
proceeding. same; and though they ai^ essential to the 

transaction of business with orc^er and safety, they ^re too 

I 

minute to be treated at length in an elementary survey 
*238 * of the constitutional polity and general jurisprudence 

of the United Slates. The House of Representatives 
choose their own Speaker, bnt the Vice-President of the United 
JBtdtes is,'ex officio, President of the Senate, and gives the cast¬ 
ing vote when they are equally divided. ^ The proceedings ancf 
discussions in the two houSfes are public. This affords the 
community early aud authentic information of the progress, 
reason, and policy of measures peqding before Congress, and it 
is likewise a powerful stimulus*toiindustry, to research, and to 
the cultivation of ialefit and eloquence in debate. Though 
these advantages may be acquired at the expense of much use¬ 
less and protracted discussion, yet the balance of utility is 
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greatly in favor of-open deliberation; and it is certain, from the 
general opposition to the experiment that waij made and con¬ 
tinued for some years by the Senate of the United States, of 
sitting with closed doors, that such a practice, by aify legislative 
body in this country, would not be endured. 

Tire ordir^^ry mode of passing laws is briefly as fol- 
lows: (a) One day’s notice of a motion for leave to laws. 


(a) See the standinjr rules and orders of the House of Kepresentatives, printed in 
1795, byFrunds Childs. The rules and forrUvS of proc.eediug in legislative bodies are 
not only essential to orderly and fre%discussion and deliberation, but tliose forms be¬ 
come substance; for they operate as safeguards of iii)erty, and a protection to the 
minority against the violence and tyranny of the majority. It was an ohsevvation'of 
Mr. Onslow, for many years 8[)enkcr of the English House of Commons, that he had 
often heard old and experienced members say, that nothing tended more to throw 
power into the hands of the administration, than a neglect of or departure from the 
ruie.s of proceeding, ilatsel’s Erceedents of Proceedings in the House of Commons, 
and JelFerson’s^latjpal of PjirUameiitary IVactieo, and especially May’s Treatise upon 
the Law, Privileges, Proceedings, and Usage of l^arliament, London, 1&44, dud Cush¬ 
ing’s Hules of I'roceeding and Debate in Deliberative Assemblies, Boston, 1845, 
ought to lie thoroughly studied by all leading and eflieient members in Uie legislative 
assemblies. 

Among the rifles of llic House of Rcjiresentatives, the establishment of what is 
termed the previous question^ is of great importance. It is understood not to apply 
wltcn a bill or motion is under discussion in a committee of tbe whRle House, but only 
when the same is before tlic House, with the Speaker in the chair. The previous ques-. 
tion is admitted when demanded by a majority of the members present; and it enables 
a majority .at any time to put an end in the House to all discussion, and to put the mi¬ 
nority to silence by a promjit and fmai vote on the main question. It is whether the 
question under debate sliall, now be put; and, until it is decided, it precludes all 
amendment and debate of the main question, an4 all motions to amend, commit, or 
postpone the main question. If the previous question be decided affirmatively, the 
main question is to be put instantaneously, and no member is allowed to amend or 
discuss it. The previous question has long been in use in the English House of Com¬ 
mons; and if it be carried in the affirmative, no alteration can then take place, 
no debate is suffered to intervene, and the Sjieaker puts the main question immediately. 
Dwarris on Statutes, 18d0, p. 291. During the period of the Continental CongreB/ 
under the articles of eonfedora^ion, the previous question was regarded rather as a 
preliminary inquiry into the propriety of the main question. This was also the case 
under the present constitution of the Utyted States, for many years. Its object was 
to avoid decision on delicate questions, as incxpcdieiit; and if it was decided that the 
main question bo put, the main question was-open to debate. It was not until 1811 
that the previous question attained ito present absolute sway. The Hpn. William 
Gaston, a member of the House of Representatives %om Nortl^ Carolina, in 1816, 
made a fruitless effort to expunge the previous question from the rules of the House. 
IJis speech was a very able and well-informed discuasion of tbe laorils^f the 
and bo regarded it as a formidable instrument of tyranny of majorities over minori- 
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bring in a bill, in cases of a general nature, is required. Every 
bill must have three readings previous to its being passed, and 
these readings must be on different days, and no bill can be 
committed dr amended until it has been twice read. Such little 
checks in the forms of doing business are prudently intended to 
guard against surprise or imposition. In the Hou^e of Repre¬ 
sentatives, bills, aftqr being twice read, are committed to 
*239 a committee of the whole House, when the **Speaker 
leaves the chair, and takes a. part in the debate as an 
ordinary member, and a chairman is appointed to preside in his 
stead. When a bill has passed onc^ house, it is transmitted to 
the other, and goes through a similar form; though,- in the 
Senate, there is less formality, and bills are often committed to 
a select committee, chosen by ballot. If a bill be altered or 
amended in the house to which it is transmitfed, it is then re¬ 
turned to the house in which it originated, and if the two 
houses cannot agree, they appoint committees to \;on?er together 
on the subject, {a) WJ^n a bill is engrossed, and has passed 
the sanction of both houses, it is transmitted to the President’ 
of the United States for his approbaiion. If he approves of the 

HPresidents signs it. If hc does not, it is returned, with his 

negative, objections, to th,e house in which it originated, and* 

that house enters the objections at large on its journal, and 
proceeds to reconsider the bill. If, after such reconsideration, 
two thirds of that house should agree to pass the bill, it is sent. 


ties, and, to the extent to which it is earned, without a precedent in the annals of any 
free deliberative assembly. 

Legislation was a science cultivated* with so much care and refinement among the 
ancient Romans, that they had laws to instruct tlicm how to make laws. The Lex 
Licinia and Lex Kbutia, ilie Lex Cmcilia and Lex Didia, provided chocks, that the 
. law should not unintcntioTially contain any particular personal privileges, or weaken 
the force of former laWs, or be crowded with ip4iltifarigus matter. Gravina, Do Ortu 
et Frogi*e8su Juris Civilis, lib. 1, c. 29. 

(o) By the Revised Con.stitution of New York, of 1846, it is declared that no bill- 
shall be passed unless by the assent of a minority of all the members elected to each 
branch of the legislature; and tlic'qucstion uppn the final passage shall be taken im¬ 
mediately upon its last reading, and the yeas tyid nays entered on the journal.' 


^ By the Revised Statutes of New York, previous notice of certain applications to the 
legislature ifltifit bo given by advertisement. 1 R. S. 166, sec. 1. The wont of this notice 
wm not, however, affect the validity of an act. Smith r. Helmer, 7 Barb. S. 0. B. 41d., 
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together with the objections, to the other house, by which it is 
likewise reconsidered, and, if approved by two thirds of that 
house, it becomes a law. (a) But, in all such cases, the votes 
of both houses^are'determined by yeas and nays, and the names 
of the persons voting for and against thp bill are entered on 
the journals. If any bill shall not be ^returned by the Pres¬ 
ident witliin ten da/s (Sundays excepted) after it shall have 
been presented to him, the same becomes a law, equally as 
if he had signed it, unless Congress, by adjournment, in the 
mean time, j^revents its return, and then it docs not become a 
law. (6) . 

The practice in Congress, and especiallydu the second or last 
session of each Congress, of retaining most of their bills until 
within the last ten days, is attended with the disadvantage of 
shortening the 'time allowed to the President for perusal and 
reflection upon them, and of placing within tlic power of the 
President thif absolute negative of every bill presquted 
within the last ten days preceding tjj,C'4th of *’March; *240 
• ajpid this he can effect merely by retaining them, with¬ 
out being gbliged to assign any reason whatever; for he is 
entitled to ten days to deliberate. Most of the bills that are 
presented to the President in the second session of every Con¬ 
gress, were, a few years ago, presented to him within the last 
ten days, and generally within the last two days; but the 
rules of Congress have latterly checked the evils and danger 
of such an accumulation of* business on the last days of the 
session. 

This qualified negative of the President upon the formation 
of laws, is, theoretically at least, some additional security against 
the p^assage^of improper laws, through'prejudice or want of duQ 
reflection ; but it was principally intended to give to tlie 
dent a constitutional weapon to defend the executive depart¬ 
ment, as well as the just balance of the constitution agaihst 
the usurpations of the legislative power. To enact laws Is a 


(а) The constitution does not say yhether the vote qf two thirds of each house, on 
the reconsideration of a bill returned by tho PresicUtit, with objections, shall bo two 
thirds of the members elected,only two thirds of the inejnbers present. Tt is im- 
. derstood that the latter construaion has been adopted in practice. 

(б) Arj. 1, sec. 7. 
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traaecendent power; and if the body that possesses it be a full 
and equal representation of the people, there is danger of its 
pressing with destructive weight upon all the other parts of the 
machinery of the government. It has, therefore, been thought 
necessary, by the most skilful and most experienced artists in 
the science of civil polity, thEffc strong barriers should-be erected 


for the protection and security of the other necessary-powers of 
the government. Nothing has been deemed more fit an<J expe- 
4ient for the purpose than the provision that the head of the 
executive* department should be so constituted i^s* to secure a 
requisite ,share of iinjopepdence, and that he should have, a 
negative upon the passing of laws; and tiiat the judiciary 
power, resting on a still mote permanent basis, should have the 
right of determining upon the validity of laws by the standard 
of the constitution. A quali^ed negative answers all the salu¬ 
tary purposes of an absolute one, for it is not to be presumed 
that two thirds of both houses of Congress, on rt^onsideratidn, 
with the reasoning of t^e President in opposition to the bill 
spread at large upon their journals, will ever concur jfi 
*241 any unconstitutional * measure, (a)' In the l^nglish con¬ 
stitution, the king has an absolute negativebut it ht^s 
not been necessary to exercise it since the time of William III. 
The influence of the crown has been exerted in a more gentle 
manner,*, to destroy any obnoxious measure in its progress 
through the two houses of Parliament. Charles I. stood for a 
long time upon the strict and forbidding rights of his preroga¬ 
tive ; but be was compelled, by the spirit and clamor of the 
nation, to give his assent to bills which cut down that preroga¬ 
tive, and placed the power of government in the hands of4he 
Pailiament. The peremptory veto, of the Roman tribunes^ who 
placed at the door of the Senate, would not be reconcilable 
with the spirit of deliberation and independence which distin¬ 
guishes the councils of modern times. The French constitution 
of 1791, a labored and costly fabric, on which the philosopheaca 


• (a) Tki® qualified negative^of the President ^lae, in the progress of tha adminis- 
tratioD,of the government, since^.hc first publication of these Commentaries, in 1S26, 
become a veiy grave po^er, and applied under tha ordinary, name of veto, a 
familiarity appears not to have been antici^ted by the generation which 

adopted the constitution,^ 
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and statesmen of France exhausted all their ingenuity, and 
which was prostrated in the dust in the course of one year from 
its existence, gave to the king a negative upon the acts of the 
legislature, with some very feeble limitations. Every bill was 
to presented to the king, who might refuse his assent; but 
if the two fallowing legislatures should successively present the 
same bill id the same terms, it was then to become a law. The 
constitutional negative given to the President of the United 
States, appears to bti more wisely dige.stcd than any of the 
examples which have been mentioned, (a) 

(tt) The organization of the two houses of Congress, and the principles on which it 

rests, wore profoundly discussed in The Foderalist, from No. to No. 04, inrliLsive. 

There is no work on the snhjcct of the constitution, and on rcpuhlican and federal 

government gcncralI ^1 that deserves to he more thorouglily studied. The Federalist 

appeared originally in a series of numbers, pulflished in the New York daily papers, 

between October, 1787, am\ June, 1788.. They were read with admiration and enthu- 

0 '' 

siusm as they successively f^ppeared, and by no person more so than tUv «uthor of this 
note, who made a fruitle.ss attempt ht the time to Abridge them for the benefit of a 
country village print. No constitution of governmWt ever received a more masterly 
and successful vindication. 1 know not, indeed, of any work on the principles of free 
government thaV is to be compared, in instruction and intrinsic value, to this small 
and unpretending volume of The Fcdcnilisi ; not even if we resort to Aristotle, Cicero, 
Machiavel, Montesquieu, Milton, Loeko or Burke. It is equally admirable in the 
depth of its wisdom, the comprehensivene.ss of its views, the sagacity of its reflections, 
and the fearlessness, patriotism, candor, simplicity and elegance with which its truths 
are uttered and recommended. Mr. Justice Story acted wisely in making The Feder¬ 
alist the basis of his Commentary : and as wo luni the exjierienee of nearly fifty years 
since The Federalist was written, the w:prk of Judge #tory was enriched witli the re¬ 
sults of that experience, and it Ls wntlen iii the s.ime free and liberal spirit, with 
equal exactness of research and soundness of doctrine, and with great beauty and 
elegance of composition. 



262 


.JURISPRUDENCE Of 


[P4RT II. 


LECTURE XII. 

m 

OF JUDICIAL CONSTllUCTUmS OF TUB DOWERS OF CONGRESS. 

. I PROCEED to consider the cases in which the powers of Con¬ 
gress have been made the subject of judicial investigation, (a) 

Priority of Congress, have declared by law that the United 

U. States as States were entitled to priority of payment over pri¬ 
vate creditors in cc^es of insolvency, and in the distri¬ 
bution of the estates of deceased debtors. The Act of Congress 
of 31st July, 1789, sec. 21, confined the priority to'^custom-house 
boricts* The Act of 4th August, 1790, c. 35, sec. 45, limited the 
priority in the same manner. The Act of 2d May, *1792, placed 
the surety in a custom-house bond, who paid the^debt, on the 
same footing, in respect to priority, as the United States; and 
it confined the cases of insolvency mentioned in the former law 
to those of a voluntary assignment, and of attachments against 


(a) Mr. Justice Story, in his Commentaries on the Constitmion of the United States, 
voL i. pp. 382-442, has given a^ery rational view of the rules of interpretation appli¬ 
cable to the constitution. 1 have oonhued myself in this lecture to those authoritative 
expositions which have been given to it liy the courts of the United States; and I 
agree entirely with that teamed commcutator, that'we are to look to the instrument 
itself, “ as a constitution of government ordained and established by the people of the 
Uifited States.” The instrument fnrniijics essentially the means of its own interpre¬ 
tation ; and to resort to it was the practice of the late Chief Justice Marshall, in those 
and admirable judicial views of the constitution, which, so far as they go, leave 
ns nothing more perfect to expect or desire. It is, at the same time, just and true, 
that ‘'the most'unexceptionable source of collateral intespretation is from the practical 
exposition of the government itself, in its various departments, upon particular ques¬ 
tions discussed, and settled upon their own intrinsic merits. These approach the 
nearest in their own nature to judiejal expositions, and have the same general recom¬ 
mendation that belongs to the latter. They alo decided upon solemn Vgumdnt, 
re rtatat upon a doubt raised, upon a lis mota, ifpon a deep sense of their importance 
and diflSculty, in the face of tlic^nation, with a view to present action, ift the midst of 
jealous interests, and byVnen capable of urging or repelling the grounds'of argument, 
from their di^^lsite genius, their comprehensive learning, or their deep meditatioii 
upon the absorbing topic.” Story’s Comm. vol. i. p. 392. Se^ also, tnjht} p. 313, to ' 
S.P. . ‘ ‘ 
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absconding, concealed, or absent debtors. The Act of 3d March, 
1797, c. 74, sec. 5, went further, and gave the United States a 
preference in all cases whatsoever, whoever m5ght.be the debtor, 
or however Tie ^ight be indebted, in case the debtor became 
insolvent, or the assets in the hands of his representatives, after 
his death, were insufficient to pay his del\ts. This priority was 
declared to" extend to cases in which the insolvent debtor had 
made a voluntary assignment of all his property, or in which 
his effects had been attached as an absconding, concealed, or 
absent debtor, or in which an act of legal bankruptcy had been 
committed. This act applies and gives the preference as 
against deceased debtors, whether the debt was contracted be¬ 
fore or after the passage of the act, provided there be only 
general creditors, without any specific lien created, (a) The Act 
of March 2d, 1799, c. 128, sec. 05, provided, that in like 
cases * of insolvency, or where any estate in the hands *244 
of executors, Administrators, or assignees, should bt\ in¬ 
sufficient, debts due to the United States, on bonds taken undert 
the (follection act, should have preference; and sureties in such * 
bonds, on paying the same, had the same preference as was 
reserved to the United States, (ft) ^ 

■ These were the legislative provisions, giving preference to 
debts due to the United States ; and in Fisher v. Blighty (c) the 
authority of Congress to pass such laws was drawn in question. 
The pbint discussed in that case was, whether the United States, 
as holders of a protested bill of exchange, negotiated in the 
ordinary course of trade, were to be preferred to the general 
^ creditors, when the debtor becomes bankruj5t. The Supreme 

t 

Iff 

(o) Commonwealth v. Lewis, 6 Birmcy, 26^. 

(b) Hunter v. UniteJ States, 5 Peters’s R. 173. In the case of The United St»4ee 
V. Couch, C. C. U. S. New York, April Term, 1841, it was declared to have been the 
unvaried construction of the 6^h section of the Act of March 2d, 1799, that the priority 
therein given to the United States, to be paid out of the estate of an insolvent debtor, 
*takes>«ffect only when the insolvency is establislicd by an assignment of all his prop¬ 
erty, either by his own act or by act of law, and vjhen such assignment is carried into 
execution by tho assignees. Hunt’s Merchants* Magazine, New York, August, 1841, 
p, 168. U. S. V. Wood & Ives, Ibid. p. 170, S. P.* 

(c) 2 Cranch, 358. 

' >' f 

•-—--i- 

^ 3. P. United States v. Howland, 4 Whei^ton, 108. 



264 


JTOISPRODENCB OF 


[part ir. 


Court decided that:the Acts of Congress, giving that general 
priority to the* United States, were constitutional It was a 
power founded on the authority to make all laws which should 
be necessary and proper to carry into effect tjje pdwers vested 
^ by the constitution in the government of the United States. 
Where the end was yv^ithin the' lawful powers of«t;he govern¬ 
ment, Congress possessed the choice of the inean^,^nd were 
empowered to use any means wlpch were in fact conducive to 
the exercise of the powers granted. The government is to pay 
the debts of the Union, and must be authorized to use the 
means most eligible to cflfoct that object. It has a right-to 
make remittances, by bills or otherwise, and to take those pre¬ 
cautions \^diich will render the transaction safe. If this claim 
of priority interferes with the right of the state sovereignties, 
respecting the dignity of debts, and defeats thc*mcasures which 
they would otherwise have a right to adopt to secure them¬ 
selves, it i§ a necessary consequence of the sufftemacy of the 
Jaws of theTlniuii, on all subjects to which the legislative power 
' of Congress extends. 

The principle was here settled, that the U.nited States 
*245 are *enti11od to secure to themselves the exclusive privi¬ 
lege of being preferred as creditors to private citizens, 
and even to the state authorities, in all cases of the insolvency 
or bankruptcy of their debtor. But the court observed, that no 
lien was created by the statutes giving the preference?. No 
bond fide transfer of property, in tfie ordinary course of business, 
was overreached. It was only a priority of payment, which, 
•under different mdfiifications, was a*regulation in common use ; 
and a bo7id fide alienation of property, before the right of pri¬ 
ority attached, was admitted tet be good. 

, JThe next case that brougfit into discussion this question of 
priority, tliat of The United Slates v^JHooe. (a) It was there 
held, that the priority to* which the United States were entitled, 
did not partake of the character of a lien on the property of 
public debtors. The United States, in the mere charg^pter of 
creditor, have no lien the real et^tate of their debtor. If the 
fhiority existed from thfe time the debt was contracted^ and the 


. (a) 3 Craoch, 73. 
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debtor should continue to transact business with the world, the 
inconvenience would be immense.. The priority only applied 
to cases where the debtor had become actually and notoriously 
insolvent, and, being unable to pay his debts, had made a vol¬ 
untary assignment of all his property, or having absconded or 
absented hiuiself, his property had been attached by process of 
law. A fide conveyance of part of the properly of the 
debtor, inot for the fraudulent jpurpose of evading the law, but 
to secure a fair creditor, is not a case within tlie Act of Congress 
giving priority. (^<) In this case of The United States v. i/ooc, a 
collector of the revenue had mortgaged part of his prop¬ 
erty to his surety in his official bond, to * indemnify him *246 
from his responsibility as surety, and to vsccure him from 
his existing and future indorsements for the mortgagor at bank; 
and the mortgage was Jield valid against the claim of the United 
States, althougli the collector was, in point of fact, unable to 
pay all his dftbls at the time the mortgage was ^ivon; and 
although the morigagee knew, when he look the mortgage, that 
the mortgagor was largely indebted to the United States. 

Afterwar4s?, in Harrison v. Sterry^ (/>) it was held, that in the 
distribution of a bankrupt’s elfects, the United States were 
entitled to their preference, although the debt was contracted 
by a foreigner in a foreign country, and the United States had 
proved their debt under a commission of bankruptcy. Though 
the law of the place where the eontract is. made be, geiKTally 
speaking, the law of the contract, yet the right of priority forms 
no part of the eontract. The insolvency*which was to entitle 
the United States to a j)rpferonce, was dAdared, in Prince v, 
Bartlett^ (c) to mean a legal and known insolvency, manifested 


(а) U. S. V. Ilooc, s«;). Unitod Stales v. Clark, I Paine’s Kep, 629. United States 

V. Monroe, 5 Mason’s Uep. United States v. lluw'kiiis, 16 Martin’s Louisiana 

Rep. 317. In England a provisional assignir^ent in bankrupfry will <icfcat the king’s 
extent, if it precedes the test of the writ. King v. Crump, Parker’s Hep. 126. Lord 
Eldon, 14 Vescy's Rep. 88. In tlie case of The United States y. McLellaii,3 Sumner, 
R. 345, it was held that a conveyance fcy a known'insolvent debtor, of all his property 
to one or more creditors, in dischargctiof their debts, not exceeding the amount due, 
and not for the benefit of any other creditors, was n^ a voluntary assignment within 
the Act of 1799, so as to be alfceted by the priority of the U#iited States. 

(б) f) Cranch, 289. 'iNn 

(c) 8 Cmnch, 431, S. P. United States v. Canal Bank, 3 Stoiy’s R. 79. 

VOL. I. • 23 
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by some notorious act of the debtor, pursuant to law. This 
was giving to the world some reasonable and definite test by 
which to ascertain I he existtaice of the latent and dangerous 
preference given by law to the United Slates. In this last case, 
the effects of an insolvent debtor, duly attached in June, were 
considered not to be liable lo the claim of the Unitofl States, on 
a custom-house bond given prior to the attachment,'guid put in 
suit in August following. The private creditor had acquired a 
lien by his attachment, wliicli could not be devested by process 
on the part of the United States subsequently issued. Nor 
will the lien of a judgment creditor, duly perfected, be displaced 
by the mere priority of the United States.^ The word insol- 
venev, in the Acts of Congress of 1790,1797, and 1799, ineans a 
legal insolvency; and a mere state of insolvency, or in- 
*247 abilfty in a debtor to pay all his *debts‘, gives no right 
of. preference to the United States, unless it be accom¬ 
panied by ^a voluntary assignment of all the property, for the 
benefit of creditors, or by some legal act of insolvency. If, 
before the right of preference has accrued, the debtor has made 
a honfi fide conveyance of his estate to a third pejson, or has 
mortgaged the same to secure a debt, or if the property has been 
seized under an execution, the property is devested from the 
debtor, and cannot be made liable to the United States, (a) 


(a) Tlielusson /?. Smith, 2 Wheaton, 399. Connrd v. The AtUimie In.mirancc Com¬ 
pany, 1 T’l'tors'fl U. S. Hop. 38fi. Brent v. Bank of Washinj^ton, 10 Peteis, 596, The 
priority of the United States tloe*s not adect any general orspeeitie, oxistin^ when 
the event took plaee, whioli gave tlie United States a claim of priority, nor prevent the 
transmission of the [iroperty to assignees, executors, and administrators suhjcj’t to the 
lien.— Ib.* In Knglatid, in the ca^c of (Jiles r. (Irover, before tlio House of Lords, 
(9 Bing. Rep. 128,) it was decided, after a most elaborate discussion, in conformity 
with the opinions of a niajoriiy of the twelve judges, that the goods of a debtor, 
afready seized under a JL fa. at tlic suit of a subject, but not sold, might be taken 
under a writ of extent for a debt of the crown, and wkieh writ of extent was tested 
after the seizure under the^. /a. The;5eizurc under the jL fa. was considered as not 
devesting the debtor of his general pi-operty in the goods seized, or in any manner 
altering the property, and that no properly was thereby aequired therein by the exe¬ 
cution creditor, or by tlio sheriff. 'The cluim'i of the crown and the subject on the 
goods wore held to stand in equal degree, and liie two executions to be in effect con¬ 
current } and in such cases tb«*^king’a prerogative had the preference. Quando fis 

MNsited States v. Canal Dank, 3 Story^s U. 79. 

9 See United States v. Duncan, 4 McLean, 607; s. c. 12 lU. 623. 
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Tlio United States have, accordingly, a preference as creditors, 
to the extent above declared, in four cases, viz : (1.) In the case 


Ihmint itpf/is ef suIhUH iiisimul voiinirrvvt jus ref;is pnrferrt (Itbef. (9 Co. ISO, l».) The 
had the cu.*?tody of the anti a spocial property in them by virtue 

of tlu* seizure,^or the purpose of protection atid sale ; hut until the sale, which was 
the dividin;^ lijie as to the owiiorsliip of (lie goods, the alisolute property of the debtor 
was not alt^d or devested. The priority of the government elaims in this t'ountry 
is not ea?ried to that extent, aeeording^o the opinion of Judge Washington, in The* 
lusson r. Smith ; Iftit it is to be observed, that the observation of Judge Washington 
was a mere tUcUm^ and not a tarning-jioint in the case. The same remark ajiplies to 
what was said by the judge who ilelivered ihe opinion of the court in (''onard v. The 
Atlantic Insurance (’onipaiiy; for the didum was (|uoted in the (•oui.'^e of the opinion 
iiieidcntally, and without any ciiticiMii upon it, or particular attention to it. In Hoke 
V. Ilemlerson, (3 Dev. N. 0. K(‘j». 17,) Judgi' Kiiirm considered the prerogative of the 
sovereign as lo ]>rioriry. cijiiall} applicable licrc u'i in ICnglaml, and that it went to tlic 
extent claimed in tin* above case f>f (liles r (irover. Da the other bund, in Wileocks 
V. Wain, 10 Serg. & Haw. and in United .States c. Mechanics' Bank, (Jilpin, 51, it 
was held, tliat the jirionty of the United States gave no lien on [>ropcrfy seized under a 
fit ri fm ids, when <tlic lien ucerued, for the debtor was dc\ested of the properly. A very 
much eontestid (jiiestion has la en raised and discussed iti tlie cfiurts in this country, 
on the contlieting claims of a jnilginent or attacliing creditor under state law.s, and the 
assignee under llie bankrupt law of the Uniteil States. ItVas declared and adjudged 
by Mr. Justice Story, in the Ciienit Court of the Uniteil States, in Massachusetts, 
and by Mr. Justice Ware, in tlie Distiict Court of Maine, that an attachment under 
a stale law was not an albsolute lien, but a contingent one, dependent upon a subse¬ 
quent judgment in the attaching suit ; and that a bankrupt discharged upon a petition 
in bankruptcy, filed after the aliacbmcnt and duiiiig the process of such suit, would 
be a bar to the rccov'crv of anv itidumcnt thereon, and that the lien created bv the 
attachment nnust give way and becomes avoided, and the debt also, bv the subsffjuput 
decree and discharge in bankruptiy. Kx parte Foster, 2 Story\s R. 131. In the 
Matter of Cook, 2 Story’s R. 370. In the Matter of Bellows & Feck, 3 Story’s K. 
428. Smith v. fiordon, 6 Law Reporter, 313 Fveri'tt i\ Stone, 3 Story’s R. 447. 
The courts of the United States, and several of the state oourts, maintain a ditferent 
doctrine. The doctrine is, that a creditor, by his suit in equity, commonly called a 
creditor's bill, on his unsatisfied judgment, thereby acijuires an eijuitahlc lien, and 
which operates as an attacbrnmit of property, and creates a right to priority of pay¬ 
ment ns against the assignee of a bankrupt, under a petition in bankruptcy 
made. That sueli a Hon was not devested by n decree in bankruptcy, upori a iicfition 
filed subseqiHyit to the comuienecinent of a chancery suit, or the levy of the attach¬ 
ment. That the assignee in sueh a ease takes the debtor’s property subject to the 
creditor’s lien, even independent of the proviso in the bankrupt net, and upon general 
principles applicable to insolvency and bankrujitcy in this country and in England. 
That the assignee of the bankrnjit or insolvent ’takes only sucli rights, and subject to 
such equities as belonged to the bania'upt himself at the time of the lianKruptey. That 
the judgment creditor hud also a. lien, upon the truc^^*on8traction of the proviso in the 
2d .section of the hankrujit law, paramount to the claim of vhc assignee, and as strong 
upon this proviso ns ujion general principles of law, for the word reaches all 

mortgages and liens, and they may be enforced in tlie state courts. The attachment 
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of the death of the debtor without sufficient assets; (2.) bank¬ 
ruptcy or legal insolvency, manifested by some act pursuant to 
law; (3.) a voluntary assignment by the insolvent of all his prop¬ 
erty to pay his debts; (4.) in the case of an absent, concealed, 
or absconding debtor, whose effects are attached by process of 
law. The priority wa^s intended to operate only wlrere, by law, 
or by the act of the debtor, his property was sequestered for the 
use of his creditors; and it is proper that this prerogative right 
of the United States should be strictly construed and precisely 
defined, for it is in derogation of the general rights of credi¬ 
tors. (tt) 


is a lieu, and the <Teditor\s bill a lion within the |)io\ iso, «nd the pro])erty of the bank 
rupt was not devested until the decree in bankniptey. The deci.sions in the Circui 
Courts of the U. States in Vermont, New Jers<‘y, ami IVnn.sylvaiiia, and of the Dis¬ 
trict Courts of Vermont, and of Norihein New York, and of several of tlie state courts, 
are all cited in support of this doctrine, hy the A^s'i Viec-Ch. of Ne^; York, in the case 
of Storm i’. Waddell, ii N. Y. Legal Observer, ;JG7, s. c. 2 fcsandford, Cli. IL *194, and 
which case is di.stinguUIiod for its learning and ability, and its logical vindication of 
the doctrine. The two eases of Kiltredgc i\ Warren, and of Kittredge v. Kmerson, 
decided in the Supreme Court of New Hampshire, in the year 1844, and in which the 
judgment of the court was delivered by Mr. Ch. Justice Parker, arc efjually worthy of 
special notice for their learned reseureh, and powerful, if not irrisistible, deductions.^ 
See, also, Dorenuis v. Walker, Alabama U. N. S. vol. viii, p. 194, and Mabry /•-. Hern¬ 
don, Id. 848, to tljc S. P., and in favor of tlie riglit of the state courts to inquire into 
the validity of a discharge upon the allegation, that the bankrupt did not render a true 
inventory of his property, but frandulcnlly eom-ealed the same. 

(a) Watkins v. Otis, 2 l*ieke^ing^s Rep. 102. *Thc priority given by law to tho 
.United States docs not extend to the real estate, or the proceeds of the real estate, 
belonging to or vested in the heirs of the debtor. The priority does not attach as 
oifainst the heir, but only when the real estate, or the proceeds thereof, passes to, or is 
vested by law in the hands of an assignee of an insolvent debtor, or his executors or 
administrators. United States v. Crookshank, 1 Edw. Ch. Rep. 2.13. It does not ex¬ 
tend so as to take the j)roperty of a partner in partnership effects, to pay the separate 
debt of such partner, when the partnership eftects arc not sufficient to satisfy the cred- 
ittn-rtf the partnershii). United States v. Hack, 8 Peters's U. 8. Rep. 271. . It does 
not extend so as to reach the allowance made by the ju^o of probate to the widow 
of the deceased debtor, under tlie law of distribution of intestates' estates. Postmaster- 
General V, Robbins, Ware’s Rep. 165. Jt docs not extend to a surety to a custom¬ 
house bond, 80 as to entitle him, after paying the debt, to be subrogated to the rights 
of the United States as against hi.s eft-surety, or^o give his demand for contribution a 
preference over other creditors. Pollock v. Pra^t Harvey, 2 Wash. C. C. Rep. 490. 


-iL 


i The doctrine of the Nc’^ Hampshire courts lias been finally established in the Supreme 
Conrt of the l^fllRd States. Peck v .lenness, 7 How. R, 612. Id. 626. See Kittredge v. 
Warren, 14 N. H. 609, Kittredge v. Emerson, 15 N, H. 227, 
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Thu government was a privileged creditor, under the Roman 
law, and entitled to priority in the payment of debts. The cessio 
boHorum was made subject to this priority. This is generally 
the case, in all modern bankrupt and insolvent laws. In Eng- 
land, the king’s claim is preferred to that of a subject, provided 
the king’s process was cornmenct'd before the subject had ob¬ 
tained judgment. (ft) As to the fiscal lien of the govern¬ 
ment <if ihe United States, it *was held in Harris v. *248 
Derinie^ {b) that Ihe government had a lien on goods im¬ 
ported, for the payment of duties accruing on them, and not 
secured by bond; and that th(^ United States were entitled to 
the custody of the goods until the duties were paid or secured ; 
and any attachment of the goods under state jirocess, during 
such custody, was void. On the other hand, it was held, that 
the government* hml no general lien on tin* goods of the im¬ 
porter, for duties due by him upon other importations, (c) 


But thi<? j^riority, us piveh by tlic statute of 1797, applies to erjin'tahlc as well as legal 
d(5l)tK. Howe i\ Sheppaid, 2 Sunnier, 13'3. It was further lu-lcl, in Bcasion v. Far¬ 
mers’ Bank of Deliiwar**, 12 Peters, 102, that no lien was created by the statute ot 
March .'hi, 1797, and that tbe priority established by it could never attach, while the 
debtor continues the owner and in j)ossessiou of the propoi-ty, though he be unable to 
pay his debts — that no evidence of his insolvency can l>e received, until be has been 
devested of his property; and when thus devested, the person who takes the title be¬ 
comes a trustee for the United tStutes. See (Jonkling's Treatise, 2d edit 469-476, for 


a condensed view of the statutes and judicial decisions on this question of priority 
asserted by the United States. 

(o) Stat. Hen. VIII, c. 39. 

(6) 3 I'eau-s’s U. 8. Hep. 292. 

(c) In Maryland, l»y statute, passed in 1778, the commencement of a suit the state 
against a public debtor, created a lien on the lands of the debtor, and a [ircference over 
all other creditors, who had not, prior to the commcuceinent of the suit, secured a lien 
by judgment, mortgage, or otherwise. Davidson v. Olayland, I Harr. Johns. 546. 
The preference in payment of debts was a hrancli of government prerogative at com¬ 
mon law, and it was introduced as such into Maryland. It is the law still, where th*e 
property of the debtor rcmnii*s in hand, and ihen^ is no lien standing in the way. 
State of Maryland v. Bunk of Maryland, G Gill & Johnson, 205. In Connecticut, the 
state has a priority of claim against the estate of an insolvent debtor; and state sure¬ 
ties paying the debt have the same privilege. Hovised Statutes of Connecticut, 1826, 
p. 212. The state preference rests, in this countTy, upon statutes ; and the common 
law gives none over other creditors. 4L’ho State t). Harris, 2 Bailey’s S. C. liep. 598. 
Keckloy w. Kecklcy, 2 Iliirs S. C. Ch. Rep. 256. T*lie common-law prerogative of 
the king, to bo paid in preference to all otlicr creditors, is therefore not universally 
adopted in this country. It prevails in tbe governiiicnt of the Uniteft^^^tates, and in 
Maryland, North Carolina, Indiana, Connecticut, &c., but not in South Carolina. In 

rj* 
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Congress (2.) The ndxt case which called forth a construction * 

tnay create ' ' i • i* i 

a bank. from every part of the government as to the implied 

Georgia, state taxes have ]>reforcncc over all incmiibrancos whatsoever. State v. 
Pemberton, DmUoy’s Kep. 15. In Itnliana, the state has preference of all other cred- 
tors 5 and real and personal estate is hound on behalf of the state from the teste of the 
first process. Tlcv. 8tiits. 18^8, p. 283. ^ 

As to the lion of jndgmen'ts obtained by individuals in the federal courts, it was 
decided in the Circuit Court of the United States, in New York, in November, 1829, 
in the case of Konig v. Bayard,^ that ju<lgincnts in the Circuit and District Courts in 
New York were a lien upon hinds as against subsequent purchasers, from the time 
they were regularly docketed, according to the jiractice of those courts, and that the 
usage of docketing those judgments laid prevailed since 171)5. The same doctrine 
was assumed in reference to judgments in the fedt ral courts in Pennsylvania, in the 
case of Comird v. Atlantic Jn.s. Co. I Peters’s U. S. Rep. 386; and the principles 
contained in tliis last case were reviewed ami confirmed in Couurd o. Nicoll, 4 Peters’s 
U. S. Rep. 291. The same rule as to judgments in the Circuit Court of the United 
States in Ohio. Sellers v. Corwin, 5 Hammond’s Rep. 400. There is no Act of Con¬ 
gress making judgments in the United Slates courts a lien on lands. Such a lieu 
depends upon the local laws of the state where the land lies. Tayloc r. Thomson, 

5 Peters’s R. 358. In New York, therefore, a judgment in one qf* the federal courts 
within that stA'te, is a lion upon the lands of the debtor witliin the state, for the term 
of ten years from the docketing of the judgment. The Manhattan Company v. FA'ert- 
son, 6 Paige’s R. 457. Indeed, in every state, the judgments of the federal courts 
have the same lien, to the extent of their jurisdiction, as the judgments of the highest 
court of the state. Den t? Jones, 2 McLean’s Rep. 78, 83.**^ ' 

Debtors to the United States for moneys received, their executors and administra¬ 
tors, &c., omitting, on due notice, to render to the Auditor of the Treasury their accounts 
And vouchers for the expenditure of such moneys, are to be sued under the direction 
of the Comptroller of the Treasury, and are to he subject to the costs and charges of 
sneb suits, whether the ultimafv dtcision he in their favor or afjdin&t them. (Act of Con¬ 
gress, March 3d, 1795, c. 113.) So receivers of public moneys, including all public 
officers, who shall fail to account and pay over the same, tlicy and their sureties 
he proceeded afjainsl forthwith bif warrant of difitress^ and have their goods and chattels 
seized and sold, and if not sufficient, they may be imprisoned. The amount due is a 
Hen on the real estate from the time of the levy of the distress warrant; and for want 
of sufficient goods and chattels, the lands may bo sold on three weeks’ notice, and a 
conveyance executed to the purchaser by the marshal. (Act of Congress, sup. see. 3, 
and Act of May 15th, 1820, see. 2, 3.)^ Any person aggrieved by the distress, may 

* Konig V. Bayard, 3 Paine, C. 0. 261. * 

2 Lombard r. Bayard, t Wallace, Jr., C. C. 196. Byers «. Fowler, 7 Engl. 218. Simp¬ 
son V. Niles, I Carter, 196. Pollard v. Cocke, 19 Ala. 188. The lien ot a judgment ren¬ 
dered in the Circuit Court is not necessarily extended during the pendency of a writ of 
error in the Supreme Court, ('honteau v, Nuclftolls, 20 Mis. 442. « 

« But see Ex parte Randolph, 2 Brock. (Va.) IJep. 447,477-480. United States, r. Hoyt, 
10 How. U. S. 109. % 

Summary proceedhigs by warrant of distress under the Act of 1820, do not conflict with 
, the constitutkjpel provision, that no man shall bo deprived of his property without due 
process of Kw. They fall within a legitimate exercise of the executive power. Murray’s 
Lessee e. Hoboken L. & I. Co. 18 How. U. S. 272.^ , 
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powers of Congress, was, whether Congress had power to in¬ 
corporate a bank. In the year 1791, the Secretary of the Treas¬ 
ury had recommended the institution of a national bank, as 
being of primary importance to the prosperous administration 
of the finances, and of the greatest utility in the operations 
connected with the support of public credit. But the bill fur 
establishing a bank was opposed in the House of Represent¬ 
atives,* as not authorized by the constitution. It was 
contended that the government of the United * States *249 
was limited to the exercise of tlie enumerated powers, 
and that the power to incorporate a bank was not one of them, 
and, if vested in the government, it must be an i»uplied power; 
and it was contended, that the power given to Congress to pass 
all laws necessary and proper to execute the specified powers, 
must be limited to means necessary to the end, and incident to 
the nature of the specified powers. On the other hand, it was 
urged in favbr of the bill, that incidental, as well as express 
powers, necessarily belonged to every government, and that 
when a power was delegated to effect particular objects, all the 
known and,iisual means of effecting them passed as incidental 
to them; and it was insisted, that a bank was a known and 
usual instrument, by which several of the enumerated powers of 
government were exercised. After the bill had passed the two 
houses of Congress, the question touching its constitutionality 
was agitated with equal ability and ardor in the executive cabi- 


apply hy lull to the district jud^e for relief under the process of injunction, and if still 
unredressed, he may appeal to iho Circuit Court. (Act of Congress, I5th May, 1820, 
sec. 4, 6.) He may also, if in prison, bo relieved upon habeas rorpus by the Circuit 
Court of the tJnited States. (United States v, Noursc, 9 Peters, 8 ; Id. p. 12, note.) 
The doctrines of tlic government and courts of the United States arc quite stringent 
in respect to the obligations of importers of goods. The import duty is held to^hh a 
personal debt chargeable up«*i tlir importer, as well as a lien on the goods themselves, 
and that iho personal debt continues, though the goods be deposited with a bond given 
for the duties, and the goods be lost or destroyed. Meredith t\ United States, 13 
- Peters, 486, 494. Another part of that case wears the same forbidding aspect. The 
enforcement of fines, penalties, or fotfeiturcs, ufider the revenue laws of the United 
States, is extremely strict and rigor^^usj but the Act of Congress of March 3d, 1797, 
sec. 1, made perpetual by Act of Peb. 11, 1800, ^authorizes the Secretary of the 
Treasury, on application, to mitigate or remit the penalties pf these laws, when, from 
the facts of the case, first judicially ascertained, ho should bo of o^ion that such 
penalties have been incurred wUfiQut wQfal neyligence^ or any int&ition of fraud. 
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net. The Secretary of State and the Xttorney-Generalconceived 
that Congress had transcended their powers, but the Secretary of 
the Treasury maintained the opposite opinion. Their respective 
opinions were founded on a train of reasoning, denoting great 
investigation of all the Icadirjg and fundamental principles of 
the constitution, and they were submitted to the ccnsideration 
the President of the United Slates. It was argued against 
the constitutionality of the act, that the power to incorporate a 
bank was not among the enumerated powers, and to take a 
single step beyond the boundaries specially drawn around the 
powers of Congress, would be to take possession of an undefined 
and undcfinable field of power; that tliough Congress were 
authorized to make all laws n(*eessary and proper for carrying 
into execution the enumerated powers, they were confinetl to 
those means which were necessary, and not merely convenient. 
It meant those means without which the grant of the power 
would be nugatory, and that if such a latitude of construction 
were allowed, as to give to (’ongress any implied power 
*250 on the ground of couveuienee, * it would swallow up all 
the list of enumerated powers, and reduce the whole to 
one phrase. On the other hand, it-was contended, that every 
power vested in a government was, in its nature, sovereign, and 
gave a right to employ all the rneaiis fairly applicable to the 
attainment of the cud of the power, and not specially precluded 
by specified exceptions, nor contrary to the essential ends of 
political society; that thougli iht goveruiuent of the United 
States was one of limited and specified powers, it was sover¬ 
eign with regard to its proper objects, and to its declared pur¬ 
poses and trusts ; that it was incident to sovereign power to 
erect corporations, and, consequently, it was incident to the 
yrjjted States to erect one, in relation to the objects intrusted 
to its management; that implied powers are as completely del¬ 
egated as those which are expressed, and the power of erecting 
a corporation may as well be implied as any other.instrument 
or me£tns of carrying into e^xccution any of the specified powers ; 
that the exercise of the power in tljat case had a natural rela¬ 
tion to the lawful ends ijf the government, and it was inqident 
to the sovereign pewer to regulate, and to employ all the means 
wh}|sh apply with the best advantage to that regulation; that 
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the word necessary^ in the constitution, ought not to be confined 
to those means, without which the grant of power would be 
nugatory, and it often means no more than needful, requisite, 
useful, or conducive to, and that was the true sense in which 
the word was used in the constitution. The relation between 
the raeasun? and the end was the criterion of constitutionality, 
and not whether there w^as a greater or less necessity or utility. 
The infinite variety, extent, and complexity of national exigen¬ 
cies, necessarily required great latitude of discretion in the selec¬ 
tion and application of means; and the authority intrusted to 
government ought and must be exercised on principles of 
liberal construction. 


President Washington gave these arguments of his cab¬ 
inet a deliberate and profound consideration, and it *tor- *251 
ininated in a conviction, that the incorporation of a bank 
was a measure authorized by the constitution, and the bill 
passed into a law. » 

This same question came before the Supreme Court of the 
United States, in 1819, in the case of M’^Cidloch v. The State of 
Maryland^ [ai) in reference to the Bank of the United States, 
which was incorporated in 1816, and upon which the legislature 
of Maryland had imposed a tax. Notwithstanding the question 
arising on the construction of the powers of Congress had been 
settled, so far as an Act of Congress could settle it, in 1791, and 
again in 1816, it was thought worthy of a renewed discussion 
in that case. The chief justice, in delivering the opinion of the 
court, observed, that the question could scarcely be considered 
an open one, after the principle had been so early introduced 
and recognized by many successive legislatures, and had been 
acted upon by the judicial department, as a Jaw of undoubted 
^obligation. He admitted that it belonged to the Suprt^iie 
Court alone to make. a* final decision in the case, and that the 
question involved a consideration of the constitution in its^most 
interesting and vital parts. 

It was admitted, that the government of the United Slates 
was one of enumerated powers, and that it could exercise only 
the powers granted to it; but though limited in its powers, it 


Jrt) 4 Wheaton, ai6. 
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was supreme within its sphere of action. It was the govern¬ 
ment of the people of the United States, and emanated from 
them. Its powers were delegated by all, and it represented all, 
and acted for all. In respect to those subjects on which it can 
act, it must necessarily bind its component parts ; and this was 
the express language .of the constitution, when it declared that 
the constitution, and the laws made in pursuance thereof, were 
the supreme law of the land, and required all the officefs of the 
state governments to take an oath of fidelity to it. There 
*252 was notliing *iii the constitution which excluded inci¬ 
dental or implied powers. The articles of the confedera¬ 
tion gave nothing to the United States but what was expressly 
granted ; but the new constitution dropped the word eivjrressly^ 
and left tlic question, whether a particular po\j^er was granted, 
to depend on a fair construction of the whole instrument. ' No 
coru^titiition can contain an accurate detail of all the subdi¬ 
visions of lits powers, and of all the means by which they might 
be carried into exccuiion. It would render it too prolix. Its 
nature requires that only the great Outlines should be marked, 
and its important objects designated, and all the minor ingre¬ 
dients left to be deduced from the nature of those objects. The 
sword and the purse, all the external relations, and no incon¬ 
siderable portion of the industry of the nation, were intrusted 
to the g(‘neral government; and a government intrusted with 
such ample powers, on the due ^execution of which the happi¬ 
ness and prosperity of the nation vitally depended, must also 
be intrusted with ample means for their execution. Unless the 
words imperiously required it, we ought not to adopt a construc¬ 
tion which would im[}ute to the framers of the constitution, 
when granting great powers for the public good, the intention 
t>f impeding their exercise, by withholding a choice of means. ^ 
The powers given to the government imply the ordinary 
means of execution; and the government, in all sound reason 
and fair interpretation, must have the choice of the means 
which it deems the moSt conveyiient and appropriate to the 
execution of the power. The power of creating a corporation, 
though appertaining fo sovereignty, was not a great, substan- 
tive^ amWndependent power, but merely a means by which 
pther objects were accomplished; in like manner, uf no semi- 
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nary of learning is instituted in order to be incorporated, but 
the corporate charter is conferred to subserve the purposes of 
education. The power of creating a corporation is never used 
for its own sake, but for the purpose of effecting some- 
thing^elsc. It is nothing but ordinary * means to attain *253 
some public and useful end. The constitution has not 
left the riglft of Congress to employ the necessary means for the 
execution of its powers to general reasoning. It is expressly 
authorized to employ such means; and necessary means, in the 
sense of the constitulion, does not import an absoluie physical 
necessity, so strong that one thing cannot exist without the 
other. . It stands for any means calculated to produce the end. 
The word necessary admits of all degrees of (comparison, A 
thing may be necessary, or very necessary, or absolutely and 
indispensably nceesv‘^ary. The word is Uvsed in vark)us senses, 
and in its construction, the subject, the context, tlie intenyon, 
are all to be taken into view. The powers of the government 
were given for the welfunj of the nation. They werti ini (aided 
to endure for ages to come, and to be adapted to the various 
crises of human affairs. To yircse.ribe the specific means by 
which government should in all future time execute its power, 
and to confine the choice of means to such narrow lijnits as 
should u6t leave it in the power of Congress to adopt any which 
might be appropriate and conducive to the end, would be most 
unwise and pernicious, because; it would be an attempt to pro¬ 
vide by immutable rules for exigencies, which, if foreseen at all, 
must have been seen dimly, and would deprive the legislature 
of the capacity to avail itself of experience, or to exercise its 
reason, and accommodate its legislation to pircumsfanees. 

If the end be legitimate, and within the scope of the constitu- 
Jtion, all means which are appropriate and plainly adapted*'tc 
this end, and which arp, not prohibited, are lawful; and a cor¬ 
poration was a means not less usual, nor of higher dignity, nor 
more requiring a particular specification, than other means. A 
national bank was a convenient, a useful, and essential instru¬ 
ment in the prosecution of the fiscal operations of the govern¬ 
ment. It was clearly an appropriate rrfeasure; and while the 
Supreme Court declared it to be within its power and its 
duty, to maintain that an Act *of Congress exceeding its * 254 
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power was not the law of the land, yet if a law was not pro¬ 
hibited by Ihe constitution, and was really calculated to effect 
an object intrusted to the government, the court did not pretend 
to the power to inquire into ihe degree of its necessity. That 
would be passing the line which circumscribes the judicial 
department, and be Reading on legislative ground. 

The court therefore decided, that the law creating the Bank 
of the United States was one made in pursuance of tho consti¬ 
tution ; and that the branches of the national bank, proceeding 
from the same stock, and being conducive to the complete 
accomplishment of the obj(‘ct, were equally constitutional. 

The Supreme Court were afterwards led, in some degree, to 
review this decision, in the case of Osborn v. The United Slates 
Bank; {a) and they there admitted that Cpngrcss could not 
create a corporation for its own sake, or for private purposes. 
The whole opinion of the court in the case of McCulloch v. The 
Slt^e of M aryland^ was founded on, and sustained by, the idea, 
that.the bank was an instrument' which was necessary and 
proper for carrying into effect the powers vested in the govern¬ 
ment. It was created for national purposes only, though it 
was undoubtedly capable*of transacting private as well us pub¬ 
lic business; and Avhile it was the great instrument by which 
the fiscal operations of the government were effected, it was 
also trading with individuals for its own advantage. The 
bank, on any rational calculation, could not effect its object, 
unless it was endowed with the taculty of lending and dealing 
in money. This faculty was necessary to render the bank 
competent to the puvj)oses of government, and, therefore, it was 
constitulionally and rightfully engrafted on the institutidn. (6) 


(а) 9 Wheaton, 859, 860. ^ 

(б) It is worthy of iiotU'u, that the power of Congress to establish a niitional bank 
even under the avtirles of oonfedern^ion, seems not, at the time, to have been much 
questioned j and Conp-css did actually approve of such a proposition on the 26th of 
May, 178! ; and on the 31st of December followinf;, they proceeded by ordinance to 
institute and incorporate the Bank of North America. Journals of Congress, vol. vii. 
pp. 87, 197. The conslitutioniility and validity of this ordinance were ably enforced 
by Judge Wilson. See Wilson’s Works, vol. iii. p, 397, and see supra, p. 212, n. 
The first and the second bunks of the United States were established by statutes, 
which receivdffthe approbation of Prtsidenis Washington and Madison, and the con¬ 
stitutionality of the establishment of those banks being repeatedly declared by tho 
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(3.) The construction of the powers of Congress Buies for 
relative to taxation was brought before the Supreme 
Court, in 1798, ih the case of Hylton v. The United 
States, (a) By the Act of * 5th June, 1794, Congress laid * 255 
a dut^ upon carriages for the conveyance of persons, and 
the question was whether this was a direct tax within the 
meaning orthe constitution. If it, was not a direct tax, it was 
admitted to be rightly laid,'under that part of the constitution 
which declares that all duties, imposts, and excises shall be 
uniform throughout the United Slates ; but if it was a direct 
tax, it was not constilutionally laid, for it must then be laid 
according to the census, under, that part of the constitution 
which declares that direct taxes sliall be apportioned among the 
several states according to nurubors. The Circuit Court in 
Virginia was divided in opinion on the question ; but on appeal 
to the Supreme•Courl, it was decided, that the tax on carri^jges 
was not a dirAt tax, within th(i letter or meaning of >the consti¬ 
tution, and was therefore constitutionally laid. 


Supreme Court ot the United States, it waa considered as a settled question, not open 
for further discussion. The H'on.-tiiution declared, that “ all ieijialaiive pou)eis therein 
grunted should be vested in ihe Conj'iess of ilic United States ; ’’ and that *'thc exec¬ 
utive power shpuld be vested in a Jhesidcut of tlie Unitid Slates, and that the judi- 
dal ^tower of the United States should he vested in one Supreme Court, and in .such 
infdribr courts as the Congress iniglit, ft ora time to time, ordiMii and estahljsli; and 
that jwiiciai power slu/utd txteud to all vases in law and equity^ arising uudir the consti¬ 
tution/^ (Alt. I, see. 1 ; Art. 2, sec. 1 j Art. 3, sec. I, 2.) This simple and heamiful 
dUtrihution of power would seem to be too clear to he mistaken, and too sacred to be 
invaded. The oath to su|qiort the conslitiitioi^ necessarily includes, in its mcunhig and 
efficacy, the support of this distribution of power* and of the judicial cognizance of all 
caaefi arising under tlie constitution. That cognizance extends, of course, to the 
qQC.stion whether Congress liave the constitutional power to incorporate a national 
bank. It is a case arising under the ronstitutwn; and the decisions of tlie 
^ourt are in favor of the existence of such a power, and of the valid exercisc5 of it in 
th£i establishment of a national ^ank. The words necessary and proper in the constb 
tutionTwere not to be confined to moans tlmt wort indispensable in the exercise of any 
express power} but extended to all means that Congress should deem expedient and 
iuefidt and conducive to the end proposed in the execution of any express power. 
That construction is binding and coneVusivo, as well upon the other departments of 
the government as upon the nation at Urge. The Congress, in vrhom is vested the 
legislative power, and the President, in whom is vested the executive power, are 
sefpegllyoly bound to. receive and obey that construction of thoi'constitutipn which has 
b^Df duly dettled by the judicial power. Sec^ further, pp. 449, 45b', note 6. 

VOL. I. 24 
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, The question was deemed of very great importance, and was 
elaborately argued. It was held that a general power was 
given to Congress to lay and collect taxes of every kind or 
nature, without any restraint. They had plenary power over 
every species of taxable^ property except’exports. But ^ there 
were two rules prescribed for their government:^the rule of 
uniformity, and the rule of apportionment. Three kinds of 
taxes, vix ; duties, imposts, and excises, were to be laid by the 
first rule ; and capitation, and other direct taxes, by the second 
rule. If there were any oth^ species of taxes, as the court 
seemed to suppose there might be, that were not direct, and not 
included wiihin the words duties, imposts, or excises, they were 
to be laid by the rule of uniformity or not, as Congress should 
think proper and reasonable. 

The constitution contemplated no taxes as direct taxes, but 
suclj as Congress could lay in proportion to the census ; and the 
rule of apportionment cOuld not reasonably apply to a tax on 
carriages, nor could the tax on carriages be laid by thaf rule, 
without very great inequality and injustice. If two states, 
equal ia census, were each td pay 8,000 dollars, by a tax 
* 256 on carriages, * and in one state there were 100 carriages, 
and in another 1,000, the tax on each carriage would be 
ten times as much in one state as in other. While A, in 
the ope state, wojild pay for his carriage eight dollars, B, in*the 
other state, would pay for his carriage eiglity dollars. In this 
way, it was shown by the court, that the notion that a: tax on 
carriages was a direct tax, within the purview of the constitu¬ 
tion, and to be apportioned according to the census, would lead 
to the grossest abuse and oppression. This argument was con¬ 
clusive against the construction set up, and the tax on carriagiENB 
considered as included within the power to lay duties; and, 
tte better opinion seemed to be, that the direct taxes contCiU- 
plated by the constitution Vere only two, viz: a capitation, or 
poll tax, and a tax on land.* The court concluded that the 
oa oamages was an indirect tax con expense or consumption, 
and, therefore, properly laid, pursuanrt to the rule of uniformity. 

4 In Z/Ottffhbprou^h v. Blake^ (ii) the power of taxation was 

• , • I. 1 

4 ^ 

- ^ -- --- ^ ^^ 

(a) 5 Wheaton, 317. < 
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again brought under judicial’ discussion. The question was' 
immediately of a local nature, and it was, whether Congress had 
the right to impose a direct tax upon the unrepresented District 
of Columbia. ^But there were principles involved in the decision, 
which* had an extensive and important relation to the whole 
United States, 

It was declared that the power to tux extended equally to all 
places ^ver which the government extended. It extended as 
well to the District of Columbia, and to the territories which 
were not represented in Congress, as to- the rest of the United 
States. Though duties were to be uniform, and t^es were to 
be apportioned according to numbers, the power was coexten- 
*sive v^ith the empire. Thejnhabitants of the then territories of 
Michigan, and of Florida and Arkansas, for instance, as well as 
the District of X>olumbia, though without any represen¬ 
tation ill Congress, were subj('ct to the * full operation of 257* 
the power o# taxation, (K|ually as the people of New 
York or Massachusetts. But tho court held, that Congress are 
not bound to, thougli they may, in their discretion, extend a di¬ 
rect tax to tbe territories as well as to the states. A direct tax, 
if laid at all, must be laid on every state ednforrnably to the 
census', and therefore Congress has no power to exempt any 
state from its due share of the b'urden. But it was understood 
that Congress were ufltder no necessity of extending a tax to the 
‘unrepresented District of Columbia, and to the territories; 
though, if they 1)e taxed, then the constitution gives the rule of 
assessment. This construction ^was admitted to be most con¬ 
venient, for the expense of assessing and collecting a tax in a 
temtory, as the Northwest Territory, for instance, then existed, 
^might exceed the amount of the tax. Here was an anomalous 
case in our government, in which representation and tajjgfion 
* were not ins(q;)arable, though the principle that the pov’^cr of 
taxation could not rightfully exist .without representation, was 
a fundamental ground of our Revolution. The court did not 
consider a departure from a general principle, in this case, to be 
very material or iniportant,*because the case was that of ^terri¬ 
tories which were in a state of infancy^ advancing to manhood, 
and looking forward to complete equality, ash soon as that state 
of manhood should be altained. It was the case7 also, of tbe 
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District of Columbia, which had voluntarily relinquisshed the 

right of representation, and adopted the whole body of Congress 

for its legitimate government. * ' 

Right of (4.) Congress have the exclusive right of preemption 

•doinnhi ns j^jj jf,dian lands lying within the territories of the 
to Inuinn J o ^ 

land. ' United States. This was so decided in \he case of 

I 

Johnson V. MJntosh. (a) Upon the doctrine of the court in that 
case, and in that of Fletcher v. Perk^ {b) the United States own 
the soil, as* well as the jurisdiction of the immense tracts of 
unp^terited lands included within their territories, and of 
*258 *all the productive funds which those lands may here¬ 
after create. The title is in the United States by the 
treaty of peace with Great Britian,.and by subsequent cessions* 
from France and Spain, and by cessions from the individual 
states; and the Indians have only a right of occupancy, and 
the United States possess the legal title, subject to that occu¬ 
pancy, and, with an absolute and excrinsive right to extinguish 
the Indian title of occupancy either by conquest or purchase. 
The title of the European nations, and which passed to the 
United States, to this immense territorial empire, founded 
on discovery and conquest; and, by the European customary 
law of nations, prior discovery gave this tith* to the soil, subject 
to the possessory right of the natives, and which occupancy was 
all the right that European conquerors and discoverers, and 
which the United States, as succeeding to their title, would 
admit to reside in the native Indians, The principle is, that 
the Indians are to be considered merely a& occupants, to be pro*- 
tected while in peace in the possession of their lands, but to be 
deemed incapable of transferring the absolute title to any other 
than the sovereign of the country. The constitution (c) gaV^ 
tp £??ngress the power to dispose of, and to make all needful, 
rules and regulations respecting the territory, or other property 
belonging to the United States, and to admit new states into 
the Union. Since the constitution was formed, the value and 
efficacy of this power have been magnified to an incalculabib 
extent, by the purchase of Louisic^pa and Florida; and, under 
the doctrine contained In the cases I have referred to, CongrcH^a 


(a) B Wheaton, 543. 


. (6) 6 Craneb, 142, 143, 


(c) Art 4, sec. S. 



TDE UNITED STATES. 


281 


JiBO. XIl ] 

have a krge and magnificeni: portion of teiritory under their 
absolute control and disposal. This immense property has 
become national and productive stock, and Congress, in the 
administra-tion of this stock, have erected temporary govern¬ 
ments under the provisions ‘of the ordinance of the Congress 
luidar the^onfedcration, and under the constitutional power; 
and they have appointed the officers *to each tt^rritory, and 
allowe^J delegates in Congress to be chosen by the 
•inhabitants every second year, and with a right to *259 
debate, but not to vote, in the House of Representa¬ 
tives. (a) 

The unpatented lands belonging to the United States, within 
the states of Ohio, Indiana, Illinois, Michigan, and the territory 
of Wisconsin, arose from cessions from .the states of Virginia, 
Massachusetts,'Conneeticut, and New York, before the adoption 
of the present constitution of* the United States, (/?) North 


(а) Orditiance of Conj^ress of Mth July, 1787. Acts of Con^^ress of August 7lh, 
)789j January 14th, ISOfi ; MarHi .‘id, 1817 ; February Ifith, 1819 ; April 24th, 1820; 
March 30th, 1822. 'Phe acquisition of the foreign'territories of Louisiana and Florida 
by fltc United ??t:ites, hy pnrclia.^e, was to be supported only by a very liberal and 
latitudinary construction of t!ie incidental powers of the government under the con¬ 
stitution. The objections to such a construction, which were urged at the time, arc 
stated in 3 Story’s Comm. 158-161. But the constitutionality of the acquisition of 
foreign territory is vindicate#, (‘stahlished, and settled by the Supreme Court, as one 
necessarily flowing from the poiver of the Union to make treatie.s. Anierican Tns. 
Co. u, Cmiter, 1 IVtcrs’s U. S. Ucp. 511. It belong.s, therefore, upon that principle, 
exclusively to the President, with the fidvicc and consent of two thirds of the mem¬ 
bers of the Senate present, to make the acquisition. Rut in 184.5, Congress, by joint 
resolution, under the power in the constitution, (art. 4, sec. 3,) that “new states may 
be admitted by tlie Congress into this Union,” admitted the foreign and independent 
State of Texas into the Union us a separate state, upon terms to which Texas after¬ 
wards acceded. Resolution of Congress of March 1, 1845. This was giving a new 
legislative construction, of enormous etficacy and extent, to the constitutional power 
to acquire foreign states, and would appear to he contrary to the principle of 

lion recognized by the Suprcgic Court, that the annexation of foreign states out of 
the limits of the United States, must be the act of the treaty-making power. 

(б) That of New York was made March 1st, 1781, under the authority of the Act 
of the Rgislature of timt state, of the I9th February, 1780. That of Virginia was 
ittade March 1st, 1784, under the authority of a^i Act of the 20th December, 1783. 
That of Massachusetts, on the 19th o| April, 1785, under the authority of the Acts of 

State, of I3th November, 1784, and I7th March,^785 ; and that ot Connecticut, 
on the 14th September, 179G, under the authority of an Act o^ tlmt state, of May, 
1786. That of South Carolina, in August,.1787. The Utle to thejands belonging 
to th0 Uaited States mst of the Mmmippi is supported by treaties made with Great 

•24* • 
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Carolins^, South Carolina, and Georgia, made similar cessiona of 

their unpatented lands, ar;d which now compose the states of 

Tennessee, Alabama, and Mississippi. The lands so ceded were 

intended to be; and were considered, as constituting a common 

fund, for the benefit of the Unioii; and when the states in which 

the lands are now situated were* admitted into the* Union, the 

proprietary l-ight of the United States to those unimproved and 

unsold lands was recognized. Those lands belong to the United 

States, as part of their public domain, subject to the Indian 

right and title of occupancy, in all cases in which the same has 
# 

not been lawfully extinguislied. It is not to be concealed, how- 
* ever, that the title of the Unitefl States to the unappropriated 
lands lying within the limits of the separate states, has been 
seriously questioned by some of them, as by Mississippi, Illi¬ 
nois, and Indiana. The latter state, in January, 1829, advanced 
a claim to the exclusive right to the soil and eminent domain of 
all the unappropriated lands within her acknowledged bounda¬ 
ries ; and in 1830, Mississippi put forth a similar claim. But 

the cessions of the territorial clainis of the separate slates to the 

« 

western country, were called for by the Resolutions, of Congress 
of the 6th September and 10th of October, 1780, and were 
made upon the basis that they were to be “ disposed of for the 
common benefit of the United States.’’ {a) It was stipulated by 
Congress, in the last Resolution, that the lands to be ceded should 
be disposed of for the common benefit of the United States; be 
settled and formed into distinct republican states, with a suit¬ 
able extent of territory; become members of the •American 
. Union, and have the saim* rights of sovereignty, freedom, and 
independence, as the other states. It was likewise pro- 
*260 vided by *the ordinance of July 13th, 1787, for the gov- 
\ m»t ernment of the territory of the United Slates northwest of 
the river OAto, that the legislatures of th,e districts or hew states 
to be erected therein, should never interfere with the.primary 


Britain, in 1783, 1818, 1827, and >\^th France, in 1803, and with Spain, in 1820, aiid 
with Mexico, in 1831. Vidt Elliott’s American Diplomatic Code, Washington, 1804, 
2 rols., which is a most valuable compilation of all the treatie^down to that date, in 
which the United States have any interest. 

fo) Jouroal^f tjie Confed. Congresjr, vol. vi. pp. 123,147. Ibid, voh Viiii pp, Ssfe, 
2S9. lUd* vol. ix. p. 47. Ibid. vol. x. p. 92. Ibid. VOl. xi. p. 160« Ibid.'VOl. xii. p. 92, 
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disposal of the soil by the United States, in Congress assembled, 
nor with any regulations Congress may find necessary for secur¬ 
ing the title in such soil to the bond fide purchaser,” (a) ^ 

‘(6.) By* the constitution of the United States, Con- Kjrect of 
gress were, by general laws, to prescribe the manner 
in which 4he public acts, records, and judicial proceedings of 
every state should be proved, and the "effect thereof in every 
other state. In pursuance of this power, Congress, by the Act 
of May 26th, 1790, provided the mode by which records and 
judicial proceedings should be authenticated, and then declared 
that they should have such faith and credit given to them in 
every court within the United States, as they had by law or 
usage in the courts of the state from whence the records were 
takeri.^ Under this Act it was decided, in the case of 31ills v, 
Ifhrffee,{b) that if a judgment, duly authenticated, had, iii*the 
state court from whence it was taken, the faith and credit of 
the highest jtaturc, viz : record evidence, it must hc^vc, the same 
faith and credit in every other court. It wa5 declaring the effect 
of the record, to declare Ihe faith and credit that were to be 


(«) For disposing of the lands of tlic- United Stares, numerous land offices have 
been cstiiblishod by Acts of Congress, in tlic states of Ohio, Indiana, Illinois, Missouri, 
Louisiana, Mihsissip])i, Alabama, Michigan, and Arkansas, and in ihclciTitorics of Wis¬ 
consin, Iowa, and Florida.® See Gordon's Digest of the Laws of the United States, 
1837, pp. 321-389, in which all the statute provisions relative to the disposition of the 
public domain of the United States are collected, and clearly and neatly arranged and 
digested. By the Act of Congress of j^eptember 4ih, 1841, c. 10, ten per cent, of the 
net proceeds of the sales of the public hin<!s, to be made subseqttcnt to the 31st of De¬ 
cember, 1841, within the limits of the states of Ohio, Indiana, Illinois, Alabama, Mis¬ 
souri, Mississippi, Louisiana, Arkansas, and Michigan, were to be paid to those states 
rcsp?clivcly ; atid the residue of those net proceeds, subject to certain provisos, should 
be divided, half-yearly, among the twenty-six states of the Union, and the District of 
Columbia, and the territories of Wisconsin, Iowa, and Florida, according to their 
respective federal representative population, as ascertained by the last cep^j^to be 
applied by the legislatures of the said states to such purposes as they should direct. 

(6) 7 Cranch, 481. • 


1 Although the Act of Congress, May'l, lH20,pn)hibit8 the purchase of lands on aecoimt 
of the United States, except by special law, yet thp United States may acquire tbe legal 
title to land taken as the security of a 8eht. Ncilson v. Lagow, 12 How. U. S. 98. 

3 By Act of Congress of March 27lh,t804, (2 U. S. Statutes at Large, 299,) it was enacted 
that the provisioue ofthe Act of 1790 shall apply to iTIc territories of the United States, 
M the countries subject to the juris<Ucti(ni of the United 5>tafcos. 

' » And in all the other domains of the United States which have sinef then either been 
isretfted into territories or admitted as states. 
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given to The constitution intended something more than 
to make .the judgments of state comts'pfima facie evidence 
only. It contemplated a power in Congress to give a conclusive 
effect to such judgments. A judgment is, therefore, conclusive 
in every other state, if a court of the particular state where it 
was rendered would hold it conclusive/*^ Nil debet is, not a*good 
plea in a suit on a judgment in another state, because not a good 
plea in such state. Nul ticl record is the proper plea in such 
a case. The same decision was followed in Hampton v» 
*961 iW’Cowwe/, (ft) and the doctrine contained *in it may 
now be considered as the settled law of the land. It is 
not, however, to be understood, that nul liel record is, in all 
cases, the necessary plea; but any special plea may be pleaded 
which would be good to avoid the judgment in the state where 
it Vas. pronounced. (Z;) *And in Mayhew v, Thatcher^ (c) ‘the 


(а) 3 Whealpn, 234 ; and in Wernwag y. Pawling, 5 Gill & Johlfison, 500. 

(б) Shum\yfiy v. Stillman, 4 Cowen’s Rep. 2(»2. • 

(c) 6 Wheaton, 129. — In Thurher v. Blaekbournc, 1 N. 11. Rep. 242, it was htsid, 

that ni^ df^hei was a good plea to (Icbt on a judgment of another stale when it did not 
appear by the record* tliat the dcfondatil had notice of the suit. Apd in Spencer v. 
Brock way, 1 Hammond’s Ohio Rep. 122 j Holt v. Alloway, 2 Blackf. Ijid. Rep. 108, 
and Hoxio v. Wright, 2 Vermont Rep. 2G3, the judgment of another state, regularly 
obtained, when the defendant had been served with process, or had otherwise appeared, 
was held to be conclusive evidence of the debt. But the defendant must have had 
due noiice to appear, and be subject to the jurisdiction of the court, or if a foreigner 
or non-resident, he nmst have actually appeari*d to the suit, or the judgrnctit of 
another state will not be deemed of any valjdity.^ This is a plain principle of jus¬ 
tice, which pervades thtijurisprudcnce of this ami of all other countries. Kilburn w. 
Woodworth, 5 Johns. Rep. .'t7. Aldrich v. Kinney, 4 Conn. Rep. 380. Bissell i?. 
^ Muss. Rep. 462. Fisher v. Lane, 3 Wils..Rep. 297. Buchanan v. Rucker, 




1 An action of debt will not lie against an administrator in one state, on a judgment 
obtained against a dinbrent administrator of the same intestate, appointed under the 
avthffvr^ of another state. It seems there is no privity between the two administrators, 
and the judgment cannot be regarded as one in rtm against the estate as a corporate * 
imity. Stacy v. Thrasher, 0 How. U. S. 44, 60. McLean «. Meek, 11 How. U. S. 1% 

^ In an action upon a bond conditioned for the payment of a debt by instalments, thd 
plaintiff recovered judgment in New Hampshire for the penalty, and execution was issued 
for the first instalment then due. A i^uit having been brought in Vermont on the jiidg^ 
ment, it was field that tlie judgment ^id not create an absolute indebtedness, which would 
sostsinan action of debt in the common form, or|by setting forth the judgment, the exe¬ 
cution, aud the subsequent breaches. IHmmick v. Brooks, 21 Veri^oiU R.^600. 

* The notice must be 8ych*os the state giving it is competent to direct. Mere knowl- 
edglbf the pendency |^f the suit is not sufficient. State tribunals have no authoHty beyond 
theUmitB of the state; iV weww that notice served on a person resident in anpthet state, 
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court would seem to imply that a judgment in one state, 
founded on an attachment in rent, would not be conclusive 


9 Bust’s Rep. 192. Douglas u. Forrest, 4 Bing. Rep. 686, 702. Becquet v. MacCar- 
thy, 2 Bsrn>t. & Adolph. 951. Bruce v. Wait, 1 Manning & Granger, 1. Pawling 
Bird, r?3 Joluj^ Hep. 192. Kartbman v, Jones, 2 YergerV Tenn. Kep. 484. Miller v. 
Miller, 1 Bailey’s C. Rep. 242. Benton v. Burgot, 10 Serg. & Rnwle, 240. Rogers 
u. Coleman. Hardin’s Rep. 413. Borden w. Fitch, 1.5 Johns’ Hep. 121. HhU y. Wil¬ 
liams, 6 Pick. Rep. 232. Bates v. Delavan, 5.Paige, 305. Bradshaw v. Heath, 13 
Wendell. 407. See, also, infra, vol! ii. 120. Tiie doctrine in Mills Duryoe, is to be 
taken with the qualification, that in all instances the jurisdiction of the court rendering 

tlid judgment may be inquired into, ami the plea of nil debet will allow the defendant 

• • 

to show that the court had no jurisdiction over his person. It is only when the juris- 
diciion of the court In another state is not impeached, either .as to the subject-matter 
or the person, that the record of the jiulgincnt is entitled to full faith and credit. The 
^court must have had jurisdiction, not only of thr cause, but of the jtaeties, and in that 
cas^j the judgment isjinai and conclusive. If the suit in another state was commenced 
by tile attachment of property, the ‘defendant may plead in bar, that no pi’oces.s was 
served on him, and that he never appeared, cither in person or by attorney. Starbuck 
V. Murray, 5 We^ideirs Kep. US. Shunnvay v. Stillman, 6 Wendoll’s Rep. 447. 
WiL-iOn V. Niles, 2 Hall’s N. Y. Rep. 358. • Gleason Dodd, 4 Metcalf, 333. Story’s 
Comrn. on the Oonfih t of Laws, see. 580-590. Rangely v. Websicr, 11 N. II. Rep. 
299.1 jJqj important distinction is here to bo observed, that a jiroeecding by foreign 


and while he i.« within such state, will not render the foreign judgment binding upon him. 
Ewer V. Coffin, 1 Cusli. iMa'^s.) Ji. 23. 

1 The rccoui of a jmlgment olitainod in anotlier state is of itself primu yt/tic evidence 
that tlio court possessed the jurisdiction which it assumed to exercise, bank of United 
States V Merchants’ Bank, 7 Oill, 415: and sec Moiilin v. In.s. Co. 4 Zahr. 222: and one 
who alleges a want ofjuiisdiction must show it upon the face of the record according to 
the law of the state where the judgment was rendered. Lapham v. Briggs, 1 Wins. (Verm.) 
26. The defendnnt may plead that lie was n«>t served with process, Kathlume i'. Terry, 

1 R. I. 73; D’Arcy v. Ketchum, 11, How. IJ. S. 165; Noyes w. Butler, 6 Barb.*613: and 
though the recital upon the record of an appearance by attorney is /wma futic evidence 
' of an appearance of the part}' in interest, Houston v. Dunn, 13 Tex. 476, it may be shown 
that the attorney appeared without authority, Sherrard v, Nevims, 2 Carter, (Ind.) 241; 
Thompson v. Kmmert, 15 III. 415; Bodurtha v. Goodrich, 3 Gray, 608; and see Pearce ». 
OIney,20Conn. 544; Wilcoxu. Kassick, 2 Gibbs, (Mich.) 165; Newcomb c. Peck, 17 V’orai. 
302; Hindman v. Mackall, 3 Iowa, 170. . 4 V> 9 j 

, The record of a judgment pronounced by an inferior tribunal, and which does not admit 
of authentication according to ihe law of the United StiUes, is not conclusive within the 
constitutiohal provision. Taylor v. Barron, 10 Post. 78: so of a jifdgineut rendered by a 
justice Of the peace in another state. Snyder v. Wise, 10 Burr. 157; Kobiiifcoii r. Prescott, 

4 N. H. 450. But a judgment, valid by the laws of the state where it is pronounced, is 
entitled to full faith, though geither plabitift* nor defendant was at the time a resident of' 
the state. Randolph v. Keiler, 21 Mis. 657: so is the probate of-a will when certified con¬ 
formably to the rcqui||Tneut8 of the Act. Haile i\ Hill^jlB Mis. G12. 

In a suit in New York upon a judgment rendered there, a decree ofa competent court 
of Connecticut, eidolning proceedings in' th|t state upon the record, is conclusive evidence 
th^t the judgment was originally procured by fraud as set forth in the decree. Dobson 
tt Pearbe, 2 Kern. 166. / 
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evidence of the debt in other states, if the defendant 
^262 ^had not personal notice of the suit, so as to have en; 
abled him to defend it. 

Conjress^ov^ Congress have authority to provide for calling 

the militia, forth the militia, to execute the laws of the Union, 

' 0 

Suppress insurrections and repel invasions; and to^proyide for 
organizing, arming, and disciplining the militia, and'for govern¬ 
ing such part of them as m?iy be employed in the service of ihe 
United States; reserving to the states, respectively, the appoint¬ 
ment of the officers, and the authority of training the militia, 
according tp the discipline prescribed by Congress, (a) The 
President of the United States is to be the commander of the 

^ 9 

militia, when called into actual service. The Act of 28th of 
February, 1795, authorized the President, in case of invasion,# 
or of imminent danger to it, to call forth such number of militia 
most converdent to the scene of action as he might judge neces¬ 
sary. Thq militia so called out are made subjects the rules of 
war; and the law imposes a fine upon every delinquent, to be 
adjudged by a court-martial composed of militia officers only. 


attachment, and against garnisliccs to judgment and execution, if binding in the 
state, is conclusive everywhere as a proceeding in rem against movable property and 
debts attached or garnished; hut the judgment is of no force against the jierson of 
the debtor who had not been served with process, or appeared in the foreign attach¬ 
ment, nor against liis property in another jurisdiction. Cochran v. Fitch, I Sand- 
ford’s Ch. R. 142.^ The process by aitaclinicnt of property of, and of debts due to 
non-residents, or of persons absent from the jurisdiction, will subject the property 
attached to execution upon the judgment or decree founded on the process; but it is 
considered as a mere proceeding in and not personally binding, or having any 
extra-territorial force or obligation. Story's Conun. on the Conflict of Laws, Ibid, 
sec. 568. Chew v. Randolph, Walker’s ^Miss. R. 1. Overstreet u. Shannon, 1 Mis¬ 
souri Rep. 529. A special pica in bar of a suit on a judgment in another state, to be 
valid, must deny, by positive averments, every fact which would go to show that the 
.oourtSli another state had jurisdiction of the person, or of the subject-matter. Hat¬ 
red v» Barretto, 1 Hall’s N. Y. Rep. 155. • 

(a) Const, art. I, sec. 8. 

' 1 Whitney v. Walsh, 1 Cush. Mass. R. 29. See the case of The Globe, N. Diet. 

Law Rep. February, 1851, p. 488, ivhere the court was of opinion that ajndgmel^ tA 
rem, rendered In pursuance of an Act of Ohio, would be a^ulUty in other statesiurdw 
the owner of the vessel proceeded against appeared in tJie suit, or had due notice "arid 
’ opportunity to make a defence. *'See, also, fhe Velocity, N. List, of N. T., r^rted In 
Law Bep. June, 1850, pc 61. But see the oninion of Mr. Justice Nelson, reversing the 
decree .of the dlftrlct judge in the case of The Globe. C. C. North DUt. N. Y. Dec. 1862; 
fa Law Bep. 4St.. See Ridley u. Ridley, 24 Miss. 648 ; WoodrufT v. Taylorf SO 65%. 
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These militia courts-martial are to be held an^ conducted in 

* 

the manner prescribed by the articles of war; and the Act of 
18th of April, 1814, prescribes the manner of holding them- 

During the war of 1812, the authority of the President of 
the United States over the militia became a subject of doubt 
and difficulty, and of a collisiori of opinion between the general 
governmerft and the governments of some of the states. It was 
the opinion of the government of Connecticut, that the militia 
could not be called out, upon the requisition of the general 
government, except in a case declared and founded upon the 
existence of one of the specified exigencies; that,.when called, 
out, they could not be taken from under the command of the 
officers duly appointed by the states, or placed under the imme¬ 
diate command of an officer of the army of .the United States. 
Nor could the United States lawfully detach a portion of the 
privates from the body of the coinpany to ^hich they ' 
belonged, and which * was organized with proper officers. *263 
This would, in the opinion of the government of Con¬ 
necticut, impair, and eventually destroy, the state militia. When 
the militia tve duly called in to the service of the United States, 
they must be called as militia, furnished with proper officers by 
the state. 

Similar difficulties arose between the government of the 
United States and the state of Massachusetts, on the power of 
the national government over the militia. Both those states 
refused to furnish detachments of militia fpr the maritime fron¬ 
tier, on an exposition of the constitution, which they deemed 
sound and just. 

In Connecticut the claim of the governor, to judge whether 
the exigency existed, authorizing a call of the inilitia of that 
state, or any portion of it, into the service of the Union, 
claim on the part of that state to retain the command of the 
militia,‘when duly ordered out, as against any subordinate offi- 
► cer of the army of the United States, were submitted to, and 
received the strong and decided sanation, not only of the gov- 
^nor and council of that st^te, but of the legislature itself, (a) 

'(a) Bee OfBcial Documents of the State of Connecticut, August, ? 812 . The jeal¬ 
ousy of thd exercise of any power (other than that of the local govemments) over the 
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In Massachusetts, the governor consulted the judges of the 
Supreme 'Judicial Court as to the true construction of the con¬ 
stitution on these very interesting points. The judges of the 
Supreme Court were of opinion that it belonged to the gov¬ 
ernors of the several states to determine when any of the 
exigencies contemplated by the constitution cof ike United 
• ^ States existed, so as to require them to plate the militia, 
*264 or any part *of it, in the service of the Union, and under 
the command of the President. It was observed, th4t 
the constitution of the United States did not give that right, 
by any express term,* to the President or Congress, and that the 
power to determine when the exigency existed, was not prohib¬ 
ited to the states, and that it was, therefore, as of course, re¬ 
served to the states. A different construction would place all 
the militia in effect at the will of Congress, and produce a rrfili- 
tary consolidation of these states. The Act of 28th of February, 
1795, vested in the President the power of calling forth the 
militia when any one of the exigencies existed, and if to that 
be superadded the power of determining when the casi4S feederis 
occurred, the militia would, in fact, be under the* Presidents 
control. 

As to the question how the militia were to be commanded, 
when duly called out, the judges were of opinion that the Presi¬ 
dent alone, of all the officers acting under the United States, 
was authorized to command them, and that he must command 
them, as they were organized under officers appointed by the 
states. The militia.could not be placed under the command of 
any officer not of the militia, except that officer be the President 
of .the United States, But the judges did not determine how 
the militia were to be commanded, in case of the absence of the 
and of a union of militia with troops of the United 
Spates; and whether they were to act under* their separate 
olBIcers, and in concert as allied forces, or whether the ofGear 
present who was highest in rank, be he of the militia or of the 
fedeiral troops, was to command the whole, was a diiOEicult^Qd 

i , I ■ .. .. « n 'I ■■ I r » " - . —» " ■ " . . . . II —I . . ■■. . I.- . . .. 

p 

militia, waa Y^ry strongly manif«jstcd i>y iho legislature and people of Connecticut, as 
early aa 1693, when they^fearlcssly and Ruccessfully resisted the claim of Governor 
Fl|ttcher, of Nem York, resting on a commission for that purpose, from the king, to 

exciuall'^ caaaiBftBd of the mtlUia of Connecticut. I Trumbuirs iliiatfr 410-414. 
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perplexing question, which the judges did not undertake to de¬ 
cide. (a) 

The President of the United States declared, that these con¬ 
structions of the constitutional powers of the general gov¬ 
ernment over the militia were novel and unfortunate,* and *265 
he was (5>idei)tly and decidedly of a diifcrent opinion. 

• He observed, in his message to Congress on the 4th November, 
1812, tJiat if the authority,of the United States to call into ser¬ 
vice and to command the militia, could be thus frustrated, we 

• • ' 

were not one nation, for the purpose most of alb requiring it. 
These embarrassing questions, and the high authority by which 
each side of the argument was supported, remained unsettled 
by the proper and final decision of the tribunal that is compe¬ 
tent to put them to rest, until the case of Martin v. Moit^ {b) in 
18^7. In that case it was decided and settled by the Supreme 
Court of the United States, that it belonged exclusively to the 
President to^judge when the exigency arises, in which he had 
authority under the constitution to call forth the militia, and 
that his decision was conclusive upon all other persons. 

The casg of Houston v. Moore (e) settled some important 
questions arising upon the national authority over the militia. 
The Acts of Congress already referred to, and the Act of 8th 
March, 1792, for trstablishing a uniform militia, were considered 
as covering the whole ground of congressional legislation over 
the subject. The manner in which the militia were to be or¬ 
ganized, armed, disci[)lined, and governed, was fully prescribed; 
provision was made for drafting, detaching, and calling forth 
the state quotas, when requested by the President, His orders 
were to be given to the chief executive magistrate, or to any 
militia officer he might' think proper. Neglect or refusal to 
obey his orders A\ as declared to be a public offence, at^ii^t^ub- 
* jected the offender to Jrial and punishment, to be adjudged by a 
court-martial, and the mode of proceeding was perspicuously 
detailed. 

The question before the Supreme »Court of the United States 
was, whether it was compq;tent for a court-martial, deriving its 
jurisdiction under state authority, to trj^and punish militia-men, 


(a) 8 Mass. Hep. 548. 


(6) 12 Wheaton, 19. 


(c) 5 Wheaton, 1. 
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* *266 dtafted, detached, and called forth by the President *into 

' the service of the United States, and who had refused 
or neglected to obey the call. The court decided that the 
militia, when called into the service of the United States were 
not to be considered as being in that service, or in the character 
of national militia, until they were mustered at tbc place of 
rendezvous, and that until then, the state retained a*right, con¬ 
current wdth the government of the United States, to.punish 
their delinquency. But after the militia had been called forth, 
and had entered into the service of the United States, their * 
character changed from state to national militia, and the au¬ 
thority of the general government over such detachments was 
exclusive. Actual service was considered by Congress as the 
criterion of national militia, and the place of rendezvous was the 
terminus a quo the service, the pay, and subjection to the artifles 
of war, were to commence. And if the militia, when called into 
the service*of the United States, refuse to obey the order, they 
remain within the military jurisdiction of the state, and it is 
competent for the state to provide for trying and punishing 
them by a state court-martial, to the extent and in the manner 
prescribed by the Act of Congress. The Act of Pennsylvania, of 
1814, provided for punishing, by a state court-martial, delin¬ 
quent militia-men, who were called into the service of the 
United States, and neglected or refused to serve; and they were 
fb be punished by the infliction of the penalties prescribed by 
the Act of Congress, and such an Act was held not to be repug¬ 
nant to the constitution and laws of the United States. It was 
the lawful exercise of concurrent power, and could be concur¬ 
rently exercised by the national and state courts-martial, as it 
was authorized by the laws of the state, and not prohibited by 
tbo»fr-©f the United States.. It would remain to be so exercised, 
until Congress should vest the power exclusively elsewhere, or ‘ 

until the states should devest their courts-martial of such a 

# 

jurisdiction. This was the decision in' the first instance, 

* 267 of the Supreme •* Court of Pennsylvania ; (o) and it,was, 

afiirmed, on appeal, by the'majority of the Supreme 
Court of the United Ststes. 


(a) Moore v. Houston, 3 Serg. & Bavle, IG9. 
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(7.) The authority of Congress'to appropriate public Powew of 
moneys for internal improvements,has been much dis- 
cussed on public occasions, and between the legislative 
and executive branches of the government; but the 
poini^has never been brought under judical consideration. 

It has T^eea conieiided, that, under the power to establish 
post-ollices? and post-roads, and to regulate commerce among 
the stafes, and to raise moneys to provide for the general wel¬ 
fare, and as incident thereto, Congress have the power to set 
apart funds for internal imj)rovements in the states, with their 
assent, by means’of roads and canals. Such a power has been 
exercised to a certain extent. It has been the constant practice 
to allow to the new states a certain proportion of the proceeds 
arising from the^ sale of public lands, to be laid out in the con¬ 
struction of roads and canals within those states, or leading 
thereto. In 180G, Congress aulliorized a road to be opened from 
Nashville, in ^Ynmessee, to Natchez ; and in 1809, they author¬ 
ized the canal of Carondelot, leading from Lake Pontchartrain, 
to be extended to the river Mississippi. So late as the 8th of 
August, 1846, Congress granted lands to aid in the improvement 
of the Fox and Wisconsin rivers, and to connect the same by a 
canal^ in the slate of Wisconsin. The Cumberland road was 
constructed undt!r the Act *of March 29th, 1806, and this road 
had been made under a covenant with the state of Ohio, by the 
Act of April 30,1802, that a portion of the proceeds of lancfe 
lying within that state should be applied to the opening of the 
roads leading to that state, with the consent of the states 
through which the roads might pass. But the expenditures on 
that road far exceeded the proceeds of sales of public lands in 
Ohio, and, in 1817, the President of the- United States objected 
^to a bill, on the ground that the constitution did not extend to 
making roads and canals, and improving watercourses through 
the different states; nor could the assent of those states confer 
the power. Afterwarijs, in 1822, the President objected to a bill 
appropriating njoney for repairing the Cumberland road, and 
establishing gates and tolls it. 

On these and other occasions, there lias'been a great 
• and decided difference of opinion between Congresg and * 268 
the President on the constitutional question. President 
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Jefferson, in his message of December 2d,.1806, and President 

Madison, in his message of December 3d, 1816, equally denied 
any such power in Congress. On the other hand, it appears that 
Congress claim the power to lay out, construct, and improve 
post-roads, with the. assent of the states through which they 
pass. They also clainj the power to open, construct, and im¬ 
prove military roads on the like terms, and the right to cut 
ca^kls through the several states, with their assent, for jlromot- 
ing and securing •internal commerce, and for the more safe and 
economical transportation of military stores in time of war; a»id 
leaving, in all these cases, the jurisdictional ri*ght over the soil 
in the respective states, (a) 

In fhc inaugural address of President Adams, on the 4th of 
March, 1825, he alluded to this question, and his opinion seeined 
to be in favor of the constitutional right, and of the policy and 
wisdom of the liberal application of the national resources to 
the-internal improvement of the country. He inlimated, that 
speculative scruples on this subject would probably bo solved 
by the practical blessings resulting from the application of the 
power, and the extent and limitations of the general govern¬ 
ment, in relation to this important interest, settled and acknowl¬ 
edged to the satisfaction of all. This declaration may be con¬ 
sidered as withdrawing the influence of the official authority of 
the President from the side on which it has hitherto pressed, 
sSid adding it to the support of the preponderating opinion in 
favor of the competency of the power claimed by Congress, (b) 


r 

(n) In the case of Difkcy v. Turopiko Komi Co. 7 Dana, R. 113, the Kentucky 
Court of Appeal.*) decided, that the power given to Congress by the constitution to 
eiicMish posi-roads, enabled them to mahe^ repair^ keep opm^ and impi'ove post-roads, 
'l^beo thoj should deem the exercise of the power expedient. But in the exercise of 
tW right of eminent domain on this subject, the United States have no right to adopt , 
use roads, bridges, and f<‘rrics, constructed and owned by states, corporations, or 
Individuals, without their consent, or without making to the parties concerned just 
compensation. If the United States elect to u.se such accommodations, without the 
performance of such a jirevious condition, they stand upon the same footing, and aro 
subject to the samo tolhs and regu*lations, as‘private individuals. This important 
derision Was well supported by sound reasoning, ^ 

(&) In February* 1827, after Oil animated debate, the House of Representatives, by 
a vote of 101 to 67, voted to appropriate $30,000 for’ the continuation of surveys of 
routc^&r roads <hid canals. In April, 1830, on the Jbill, in the House of Representa¬ 
tives, ttfconstruct a road froip Buffalo, in New York, through Washington to New 
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Orleans, great objection was made to the constitutionality of the power, and tho 
House, by a vote of 105 to 88, rejected the bill, though probably the vote was gov- 
ern(5d, in part, by other considerations j for other bills, for aiding tho making roads 
and canals, passed into laws during that eessibn, and their avowed purpose was the 
great object of internal improvement. President Jackson, in 1830, declared himself 
to be of opinion, that Congress did not possess tjio constitutional power to construct 
roads md canals, or appropriate money for improvements of a local character; but he 
admitted that the right to make appropriations for such, as were of a national character 
had been so gdherally acted upon, and so long acquiesced in, ns to justify the exercise 
of it, on ^he ground of continued usage. He objected, upon that distinctioii^ to 
the bills autlioriziiig subscriptions to the Maysville and Rockville Road Companies, 
as not being within the legitimate powers of Congress. The great question concern¬ 
ing the power of Congress to appropriate moneys for internal improvements within 
the states, remained still as unsettled as ever, as lute as the 3d of August, 1846; for 
on that day President Polk objected to .and defeated the bill, which had passed both 
houses of Congress, for appropriating $ 1 , ‘378,450, for separate and distinct objects of 
internal improvement, in certain harbors, rivers, and lakes in various parts of the 
United States. The President denied the existence of a constitutional power in the 
fed(!Vnl government th construct works of internal improvement within the states, or 
to appropriate moneys from the rrcasnry for that purpose. ITc considcivd (he absence 
of such a power to be a principle of construction well settled, and that the inexpe¬ 
diency of the power was demonstrated in the exorcise of it in tiuu case ; for the bill 
contained appropriations of niyney for more than twenty objects of internal improve¬ 
ment, called, in the hill, IjaVhor.s, at places w'hicli have never been declared by law 
cither ports of entry or delivery, and at which there has never been an arrival of for- 
‘ eign mcrcliandwc, and from which there has never been a vessel cleared fora foreign 
country. The constitutional scruples of the President went, in their application in 
this case, to interdict the necessary, and, in jny opinion, the clearly constitutional 
jurisdiction and discretion of Congress, ‘‘to regulate commerce with foreign nations 
and among the several states,” as to the improvement of the navigation of tho many 
rivers, harbors, and great lakes within tho United Statc.s, and on which waters is c*ar- 
riod an immensely valuable commerce. This strict construction of the constitutionis 
in striking contrast with that large construction which has been given to the consti¬ 
tution, in autlioriziug Congress lo admit new states into tho Union, and to which wc 
have already alluded in a preceding note. See ante^ p. 259. The rightful power of 
the general government to dirget the improvement of the navigation of tho internal 
waters of the United States for tho commercial use of the Union, and to apply the 
revenues thereof for that purpose, ajjpears to me to result from a sound const^ction 
of the constitution. It is one of its great and essential objects. The Mississippi, for 
in.stance,’ with its millions of inliaijilaiits, and gr5at cities and towns on its baaks, ct\)l^ 
* loudly for means to clear and remove obstructions to a safe navigation. The states 
cannot do it, and the improvement must come, if it comes at all, from the general 
government. Tho whole Union is deeply interested in the safe and easy navigation 
of the groat rivers and lakes witilin tho limits of tho United States, and bordering on 
two or more states. It makes no difference in ycason or policy in the necessary ap¬ 
plication of the power, whether the rivers or lakes are divided by two or more states. 
It is sufficient for tho power, if the Ihiprovemont to be called for be general in its 
object, and for national purposes, and for the reguliftion, safety, and facility of com¬ 
merce. All navigable waters, not land-locked within a stafo, whether they be rivers, 
harbors, gulfs, bays, lakes, or coasts of the ocean, are, and were intended to bo, and 

^ * 
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ought to be, subservient to the power to regulate commerce with foreign nations, end 
among the'several states. Tliey fall within tlie congressional power, and are subject 
to the regulation of the United States, and they aro entitled to the patronage, protec¬ 
tion, and pecuniary support of the general government. This power is justly to bo 
applied to the erection of light-houses, buoys, piers, breakwaters, harbors, and for 
clearing obstructiotis, and deepening-ami wiclening navigable waters. The United 
States have the exclusive command of the revenues derived from commerce aivl navi¬ 
gation, and the reason, justice,^and policy of holding this power to exisl in Congress, 
and that it slmuld be li!>crally and largely applied, strike me with obvious and deci- 
sivo^rcc. The grant of commercial power to Congress is general, and piust lest 
essentially in its appli(*ation in the discretion of Congress, and in its judgment as to 
the importance of this exercise of the power to the proinolioii and security of com¬ 
merce among the states and with foreign nations. There docs not appear to be any 
just ground for constniing the power strictly and within straight and narrow lines. 
A grant of general j)ower for great national objects ought to be liberally construed to 
be made adequate to all future exj'gencies within .the scope of this power. There 
does not appear to be any color hi the constitution for prescribing arbitrary lines and 
limits to the power to regulate commerce. 

Mr. Justice Story, in his Commentaries on the Constitution of the United Stiftes, 
vol. ii. pp. 429-440, and again, pp. .'>19-538, has stated, at large, the arguments for 
and against the proposition, that Congress Iiavc a constitutional authority to lay taxes, 
and to apply th^ power to regulate commerce, as a means directly ib encourage and 
protect domestic manufactures ; and without giving any opinion of his own on that 
contested doctrine, he has left the reader to draw his own conclusions. 1 should 
think, however, from a view of the arguments as stated, that every mind which has 
taken no part in the discussions, gnd felt no prejudice or territorial party bias on 
either side of the question, would deem the arguments in favor of the congressional 
power vastly superior. The learned commentator I should apprehend to be decidedly 
of that way of thinking, ile sa 3 *s, that the commercial system of the United States 
has been employed sometimes for the purpose of revenue; sometimes for the purpose 
of prohibition j sometimes for the purpose of retaliation and commercial recijjrocity j 
SQpietimes to lay^ombargocs; sometimes to encourage domestic navigation, and the 
shipping and mercantile interest, by bouuties, by discriminating duties, and by special 
preference and privileges j and sometimes to reguiuto intercourse, with a view to mere 
political objects, such as to repel aggre.ssions, increase the pressure of war, or vindi¬ 
cate the rights of neutral sovereignty. In all these cases, the right and duty have 
been conceded to the national government by the unequivocal voice of the people.^’ 
‘Mr. in bis argument in the cabinet in Kebruai'y, 1791, on the national 

bank, considered the regulation of policies of insurance, of salvage upon goods found 
^ aea, regulation of j>iIots and of foreign bills of exchange, as coming within 
, power to regulate commerce. Ibid. p. 519, note. 
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LECTURE XIII. 

I 

OF THE PRESIDENT. 


The title of the present lecture may conveniently be exam¬ 
ined in the following order: 1. The unity of this department, 
2. The qualifications required by the constitutioil for th<? office 
of President. . 3. The mode of his appointment. 4. His dura¬ 
tion. t). His support. 6. His powers. 

^.) By the Constitution, it is ordained that the executive 
power shall be vested in a President, (a) 

The objeciikof this department is the execution pf USiitvoftho 
the law; and good policy dictates that it should be.po^v^/.*'^ 
organized in the mode best calculated -to attain that end with 
precision and fidelity.^ jConsultation is necessary in the mak¬ 
ing of laws. The defect or grievance they are intended to 
remove must be distinctly perceived, and the operation of the 
remedy upon the jnterests, the morals, and the opinion of the 
community, profoundly considered. A comprehensive knowl¬ 
edge of the great interests of the nation, in all their complicated 
relations and practical details^, seems to be required in sound 
legislation; and it shows the necessity of a free, full, and per¬ 
fect representation of the people, in the body intrusted with the 
legislative power. But when laws arc duly made and promul¬ 
gated, they only remain to be executed. No discretion is sub- 

(a) Art. 2, sec. 1. T 

1 The executive branch of the Government of tlio United States is organized under six 
Departments, viz: The State Department, the Treasury Department, the War Depart¬ 
ment, the Navy Department, the Post-Oflice Department, and the Department of the In¬ 
terior; at the head of each of which there is a secretary, appointed by the President, by 
and with tlie advice and consent of the Senate j but subject to removal by the President 
alone. The Department of the luterior^as created by an Act of Coiigsess, passed March 
* 8, c. 108, 1840. This Department has a general authority of supervision and appeal 
over the subjects of Patents, Public Lands and Mines,,IndSm'^AlTairs, Pensions, Public 
Buildings, tlip'Accounts of Marshals, Clerks, and Public Othcers, ns '^ell as ever other 
minor subjects* 
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mitted to the executive officer. It is not for him to deliberate 
and decide upon the wisdom or expediency of the law. What 
hus been once declared to be law, under all the cautious forms 
of deliberation prescribed by the constitution, ought to receive 
.prompt obedience. The characteristical qualities re- 
* 272 quircd in the ‘ * executive department are prcuiptitude, 
decision and force; and these qualities are most likely 
to*exist when the executive authority is limited to a single per¬ 
son, moving by the unity of a single will. Division, indecision,* 
and' delay, are exceedingly unfavorable to that steady and vig¬ 
orous administration of the law, which is necessary to secure 
tranquillity at home, and command the confidence of foreign 
nations. Every, government, ancient and modern, which has 
been constituted on different principles, and adopted a com¬ 
pound executive, has suffered the evils of it; ‘and the public 
interest has been sacrificed, or it has languished under the in- 
convenfences of an imbecile or irregular adminfetration. In 
those states which have tried the project of executive councils, 
the weakness of them has been strongly felt and strikingly dis¬ 
played ; and in some instances in whieh they have, been tried, 
(as in Pennsylvania and Georgia,) they were soon abandoned, 
and a single executive magistrate created, in accordance with 
the light afforded by their own experience, as wefl as by the 
institutions of their neighbors. 

Unity increases not only the efficacy, but the responsibility 
of the executive power. Every act can be immediately traced 
and brought home to the proper agent. There can be no con¬ 
cealment of the real author, nor, generally, of the motives of 
public measures, when there are no associates to divide or to 
mask responsibility. There will be much less temptation to 
’ deparfpfrom duty, and much greater solicitude for reputation, 
when there are no partners to share the odium, or to communiT ‘ 
cate Confidence by their example. The eyes of the people will 
be constantly directed to a single conspicuous object) and, for 
these reasons, De Lolme (a) considered it to be a sound axiom 
of policy, that the executive powey was more easily confined 
when it was one. “ If Uie execution of the laws,” he observes. 


[a) Const, of England,.p. Ill 

/ * 
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“ be intrusted to a number of hands, the true cause of 
public evils is hidden. * Tyranny, in such states, does *273 
not always beat down the fences that are set around 
it, but it leaps over them. It mocks the efforts of the people, 
not b^gcarfse it is invincible, but because it is unknown ” The 
justness Sf these reflections might be illustrated and confirmed, 
Ijy a review of the proceedings of the former council of ap¬ 
pointment in New York, under the constitution of 1777, All 
efficient responsibility was tbere lost, by reason of the con¬ 
stant change of the members, and the difficulty of ascertain¬ 
ing the individual to whom the origin of a bad appointment 
tvas to be attributed, 

(2.) The constitution requires (<z) that the President 
shall be a natural-boni citizen, or a citizen of the catmn for 
United States at the time of the adoption of the con- * 
stitution, and that he shall have attained to the age of thirty- 
five years, an^ shall have been fourteen years a resident within 
the United States. Considering the greatness of the trust, and 
that this department is the ultimately efficient executive power 


in government, these restrictions will not appear altogether use-* 
less or unimportant. As the President is required to be a native 
citizen of* tlie United States, ambitious foreigners cannot intrigue 
for the office, and the qualifie.ations of birth cuts oft' all those 
inducements from abroad to corruption, negotiation, and war, 
which have, frequently and fatally harrassed the elective mon¬ 
archies of Germany and Poland, as well as the pontificate at 
Rome. The age of the President is sufficient to have formed 
his public and private character; and his previous domestic 
residence is intended to afford to his fellow-citizens the oppor¬ 
tunity to attain a correct knowledge of his principles and 
capacity, and to have enabled him to acquire habits of-attach- * 
raent and obedience to the laws, and of devotion to the public 

ft 

welfare. 

(3.) The mode of his appointment presented one of Mode of np- 
thb most difficult and inoraejjtous questions that occu*P°‘"‘'”*“*’ 
pied the deliberations of th^assembly which framed the consti* 
tution; and if ever the tranquiUity df this nation is 40 be 


(a) Art. S, sec. 1* 
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*274 .disturbed, • and its liberties endangered, by a struggle for 
power, it will be upon this very subject of the choice 
of a President. This is the question that is eventually to test 
the goodness and try the strength of the constitution; and if 
we shall be able, for half a century hereafter, to‘ contiiyie to 
elect the chief magistrate of the Union with di.scretion, moder¬ 
ation, and integrity, we shall undoubtedly stamp the highest 
value on our national character, and recommend our republican 
institutions, if not to the imitation, yet certainly to the esteem 
and admiration of the more enlightened part of mankind. The 
.ej^perience of ancient and modern Europe has been unfavorable 
to the practicability of a fair and peaceable popular'election of 
the executive head of a great nation. It has been found impos¬ 
sible to guard the election from the mischiefs of foreign intrigue 
and domestic turbulence, from violence or corruption; and man¬ 
kind have generally taken refuge from the evils of popular elec¬ 
tions in hereditary executives, as being the least evil of the two.' 
The most recent and remarkable change of this kind occurred 
in France, in 1804, when tlie legislative body changed their 
elective into an hereditary monarchy, on the avov^ed ground 
that the competition of popular elections led to corruption and 
violence. And it is a curious fact in European history, that on 
the first partition of Poland, iu 1773, when the partitioning 
powers thought it expedient to foster and confirm all the defects 
of its wretched government, they sagaciously demanded of the 
Polish diet that the crown should continue elective, [a) This 
was done for the very purpose of 'keeping the door open for 
foreign intrigue and influence, Mr. Paley (ft) condemns all 
elective monarchies, nnd he thinks nothing is gained by a pop¬ 
ular choice, worth the dissensions, tumults, and interruptions of 
*iegular industry, with which it is inseparably attended. I 
*275 am not called upon to question the wisdom * or policy^f 
preferring hereditary to elective monarchies among the 
great nations of Europe^ where different orders and ranks of 
society are established, and large masses’ of property accumu¬ 
lated in the hands of single individuals, and where ignorance 

^■(a) Cox’s Travels in Poland, Russia, &c. vol, i. 

(b) Principles of Moral and Political Philosophy, 845. 
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and poverty are widely diffused, and standing armies are neces¬ 
sary to preserve the stability of the government. The state of 
society and of property in this country, and our moral and 
political habits, have enabled us. to adopt the republican prin¬ 
ciple, and to maintain it hitherto with illustrious success. It 
remains^ be seen, whetjicr the checks which the constitution 
has provided against the dangerous propensities of our system, 
will ultimately prove effectual. The election of a supreme 
executive magistrate for a whole nation, affects so many inter¬ 
ests, addresses itself so strongly to popular passions, and holds 
out such powerful temptations*to ambition, that it necessarily 
becomes a strong trial to public virtue, and even hazardous to 
the public tranquillity. The constitution, from an enlightened 
view of all the difficulties that attend the subject, has not 
thotight it safe’or prudent to refer the election of a President 
directly and immediately to the people; but it has confided the 
power to a s^fiiall body of electors, appointed in ^ach state, 
under the direction of the legislature ; aixd to close the opportu¬ 
nity as much as possible against negotiation, intrigue, and cor¬ 
ruption, it has declared that Congress may determine the time 
of choosing the electors, and the day on which they shall vote, 
and that the day of election shall be the same in every state, (fl)* 
This security has been still further extended by the Act of 
Congress {b) directing the electors to be appointed in each 
state within thirty-four days of the day of election. 

The constitution (c) directs that the number of electors in 
each state shall be equal to the whole number of senators and 
representatives which the state is entitled to send to Con¬ 
gress ; and, according to the apportionment of Congress 
* in 1832, the President was to be elected by a majority of * 276 
^94 electors; and in 1844, the number of electors was re* 
tiu^d to 275. (d) And to prevent the person in office, at the time 


(а) Art 2-, sec. 1. By the Act of Congress of January 23d, 1845, c. 1, An»unifonn 
time for holding elections for electori of President and Vice-President in all the 
states was prescribed. It was to be on the Tuesday next after the first Monday in 
the month of November of the year in which they are ^ be appointed. 

(б) Act of 1st March, 1792. 3 

(c) Art. 2, sec. 1. ^ j 

This arose from the enlargement of the ratio of represenUtion from 47,700 to 
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of the elcctioji, from having any improper influOnce oa his re- 
election, by His ordinary agency in the government, it is provided, 
that no member of Congress, nor any person holding an office 
of trnst or profit under the United States, shall be an elector; 
and the constitution has in no other respects defined the quali¬ 
fications of the electors, [a) These electors meet in their respec¬ 
tive states, at a place appointed by the legislature thereof, on 
the first Wednesday in December in every fourth year succeed¬ 
ing the last election, and vote by ballot for President and Vice- 
President, (for this lust officer is elected in the same manner 
and for the same period as the l^resident,) and one of whom, at 
least, shall not be an inhabitant of the same state with the 
electors. They name in their ballots the person voted for as 
President, and in distinct ballots, the person voted for as Vice- 
President; and they make distinct lists of all persons voted for 
as President, and of all persons voted for as Vice-President, 
and of the.number of votes for e^ach, which lists^they sign, and 
certify, and trausiiiit, sealed, to tlie seat of the government of 
the United States^ directed to the President of the Senate. The 
Act of Congress of 1st of March, 1793, sec. 2, directs, that the 
certificate of the votes shall be delivered to- the President of 
*thc Senate before the first Wednesday of January next ensuing 
the election. The President of the Senate, on thq second 
Wednesday in February succeeding every meeting of the elec¬ 
tors, in the presence of both houses of Congress, opens all,the 
certificates, and the votes are then to be counted. The consti¬ 
tution does not expressly declare by lohom the votes are to be 
counted and the result declared. In the case of questionable 
votes, and a closely contested election, this power may be all- 
important ; and, I presume, in the absence of all legislative 
, < provision on the subject, that the President of the Senate 

^ 277 counts the votes, and * determines the result, and tha^th^ 
two houses are present only as spectators, to witness the 
fairness and accuracy of the transaction, .and to act only if no 


70,680 persons, for a inembcr ^f the House of Representatives; by Tvliieh provision the 
number of the House vas reduced from 242 to 223 members^ Act of Congress of 
I84 m, C.47. • , 

:in\ Art-J 2. SMi 1. 
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choice be made by the electors, (a) The House of Bepresenta- 
tives, in such case, are to choose immediately^ though the con¬ 
stitution holds their choice to be valid, if made before the fourth 
day of March following. And in the cases of the elections in 
1801 and 1824, as no choice was made, the House of Represent- 
ative’s^'Tbtired and voted, and the Senate were admitted to be 
present a» spectators. The person havidg the greatest number 
of votes of the electors for President, is President, if such num¬ 
ber be a majority of the whole number of electors appointed; 
but if no person have such a majority, then, from the persons 
having the highest number, not exceeding three, on the list of 
those voted for as President, the House of Representatives shall 
choose immediately, by ballot, the President. But in choosing 
the President, the votes shall be taken by states, the representa¬ 
tion from each* slate having one vote. A quorum for this pur¬ 
pose shall consist of a member or inernbers fre^m two thirds of 
the states, a majority of all the states shall bcjiecessary to 
a choice. If the House of Representatives shall not choose a 
President, whenever the right of choice shall devolve upon 
them, before the fourth day of March next following, thetf the 
Vice-President shall act as President, as in the case of the 
death or other constitutional disability of the President. (6) 
The person having the greatest number of votes as Vice- 
President, is Vice-President, if such number be a majority of 
the whole number of electors appointed; and if no person have 
a majority, then, from the two highest numbers on the list, the 
Senate shall choose the Vice-President; a quorum for the pur¬ 
pose shall consist of two thirds of the whole number of sena- 


(а) In determining the result of the election for President in 1841, it was declared, 
by joint resolution of the two houses of Congress, that one person be appointed teller 

, oft the part of the Senate, and two on the part of the House of Representatives, who 
were, in the presence of the two houses, to make a list of the votes as they shonld be 
declared, and the result declared to the President of the Senate, who was to be the 
presiding officer, and to announce to the two honscs the state of the vote and the per¬ 
sons elected. The Vice-President, im that case, broke the seals of the envelopes of 
the votes, and delivered the same ovjr to the tellers to be counted. The tellers hav¬ 
ing read, counted, and made duplicate lists of the v<^og, they were delivered over to 
the Vice-President, and read, and he then declared the result, and dissolved tlie joint 
meeting of the two houses. 

(б) Amendments to the Constitation,\rt, 12. 

VOli. t. * 26 
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tors, and a majority of the whole number is necessary to 
* 278 a choice ; and no person constitutionally ineligible * to 
the office of President, shall be eligible to that of Vice- 
President of the United States, (a) The constitution does not 
specifically prescribe when or where the Senate is to choose a 
Vice-President, if no choice be made by Ihc clectorS'J'and, I 
presume, the Senate may elect by themselves, at any time before 
the fourth day of March following. • 

The President and Vice-President are equally to be chosen 
for the same term of four years; {h) and it is provided by 
law, (c) that the term shall, in all caters, commence on the 
fourth day of March next succeeding Uic day on which the 
votes of the cleclors shall have been given. 

In case of the removal of the Prc^sidcut from office, or of bis 

death, resignation, or inability to discharge the powers and 

duties of the office, the same-dcvolvi; on the Vice-President; 

•. 

and except in cases in which the President is enabled to reas¬ 
sume the office, the Vice-President acts us President during the 
remainder of the term for wliich tlie IVesidcnt was elected. Con¬ 
gress are authorized to provide by law for the case qf removal, ' 
death, resignation, or inability, both of the President and Vice- 
President, declaring what officer should then act as President; 
and the officer so designate<l is to act until the disability be re¬ 
moved, or a President shall be electee], and who is in thaj case 
to be elected on the first Wi'diiesday of th(' ensuing December, 
if time will admit of it, and if not, then on the same day in the 
ensuing year, (d) In pursuance of this (constitutional provision, 
the Act of Congress of March 1st, 1793, see. 9, declared, that in 
case of a vacancy in the office, both of President and Vice- 
President, the President of the Senate pro tempore^ and in case 
thfsre should bo no President of the Senate, then the Speaker of 
the House of Representatives for the time being, should act as 
President until the vacancy was supplied. The evidence of a 
refusal to accept, or of a resignation of the office of President 


(а) AtnendincTits to Constitation, art. 12. 

(б) Constitutidn, art. 2, see. 1. 

(c) Aft. of Congre-sa, March 1, 1792. 

Wd) Constitution, art. 2, sec. 1. Act of Concress. March 1.1792. 
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and Vice-President is declared, by the same Act of Congress, 
sec. 11, to be a declaration in writing, filed in the office of the 
Secretary of Slate. And if the office should, by the course of 
events, devolve on the Speaker, after the Congress for which the 
last ^eakcr was chosen had expired, and before the next meet¬ 
ing cn^Ongress, it might be a question who is to serve, 

* and whether I he Speaker of the House of tleprosentatives, *279 
then extinct, could be deemed the pcrsozi intended. 

The mode of electing the President appears to be well calcu¬ 
lated to secure a discreet choice, and to avoid all those evils 
which the partisans of itionarchy have described, and the experi¬ 
ence of other nations and past ages have too clearly shown to 
be the consequence of popular elecUons, Had the choice of 
President been referred at once, and dirccily, to the people at 
large, as one single cuiiiriiuuity, there might have been reason 
to apprehend, and such no doubt was the sense of the conven¬ 
tion, that it \f«uld have prodiiced too violent a content, and have 
been trying the experqinmt on too extended a scale for the 
public virtue, tranquillity, and happiness. Had we imitated the 
practice of^most of the southern states, in respect to their .state 
executives, and referred the choice of the President to Congress, 
this wt)uld have rendered him too dependent upon the imme¬ 
diate authors of his elevation, to comport with the requisite 
enerj^ of his own department; and it would have laid him 
under temptation to indulge in improper intrigue, or to form a 
dangerous coalition with the fegisLative body, in order to secure 
bis continuance in olTiee. All elections by the representative 
body arc peculiarly liable to produce combinations for sinister 
purposes. The constitution has avoided all these objections, by 
confiding the power of election to a small number of select 
individuals in each state, chosen only a few days before the 
election, and solely for that purpose. This would seem,^rm^i 
facie^ to be as wise a provision as the wisdom of man 
could have * devised, to avoid all opportunity for foreign *280 
or domestic intrigue. These jclectors assemble in separate 
and distantly deljiched bodies, and they are constituted in a 
manner best calculated to preserve thorn free from all induce¬ 
ments to disorder, bias, or corruption. Therfe is no other mode 
of appointing the chief magistrate, under all the circumstances 
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peculiar to our political condition, which appears to unite in 
itself so many unalloyed advantages. It must not be pro¬ 
nounced to be a perfect scheme of election, for it has not been 
sufficiently tried. The election of 1801 thrt*atened the tran¬ 
quillity of the Union; and the difficulty that occurred in that 
case in producing a constitutional choice, led to the "^amend¬ 
ment of the constitution on this very subject; but w''hether the 
amendment be for the better or for the worse, may be well 
doubted, and remains yet to be settled by the lights of experi¬ 
ence. The constitution says, that each state is to appoint elec¬ 
tors in such a manner as the legislature may direct; and in 
some of the states, the electors have been chosen by the legis¬ 
lature itself, in the mode prescribed by law. But it is to be 
presumed that there would bo less opportunity for dangerous 
coalitions and combinations for party, or ambitious or selfish 
purposes, if the choice of electors was referred to the people at 
large; andi.this seems now .to be the sense anch^fexprossion of 
public opinion and the general practice.^ 

Hiatermof (4-) The President, thus elected, holds his office for 
office. term of four years, (n) a period, peirh.aps, reason¬ 

ably long for the purpose of making him feel firm and indepen¬ 
dent in the discharge of his trust, and to give stability and some 
degree of maturity to his system of administration. It is cer¬ 
tainly short enough to place him under a due sense of depen¬ 
dence on the public approbation. The President is reeligible for 
successive terms, but in practice he has never consented to be a 
candidate for a third election, and this usage has indirectly 
established, by the force ot public opinion, a salutary limitation 
to his capacity of continuance in office. 

His salary. (5.) The support of the President is secured by a 
•^81 «t4)rovi3ion *?n the constitution, which declares, (&)'.that 
lie shall, at stated times, receive for his services a com- 
peqsation, that shall neither be increased nor diminished, during 
the period for which he shall have been elected; and that he 
ahi^ not receive, within that time, any other emolument from 
the United States, or any of them. This provision is intended 

_ JL 


(а) Constitution, art. 2> sec. 1. 

(б) Art. 2, sec. 1. 
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to preserve the due independence and energy of the executive 
department. It would be in vain to declare that the different 
departments of govcriiment should be kept separate and dis¬ 
tinct, while the legislature possessed a discretionary control over 
the salaries of the executive and judicial olRcers, This would 
be to cfiSregard the voice of experience and the operation of 
invariable principles of human conduct. 'A control over a man^s 
living is, in most cases, a control over las actions. The consti¬ 
tution of Virginia considered it as a fundamental axiom of 
government, that the three great and primary departments 
should be kept separate and distinct, so that neither of them 
exercised the powers properly belonging to the other. But 
without taking any precautions to preserve this principle in 
pruefice, it made the governor dependent on the legislature for 
his annual existemee and his annual support. The result was, 
as Mr. Jefferson has told us, [a) that during the whole session 
of tlio legiskf^re, the direction of the executive wis habitual 
and familiar. The constitution of Massachusetts discovered 
more wisdom, and it s(;t the first example in this country, of a 
constitutioijal provision for the support of the executive magis¬ 
trate, by declaring tliat the governor should li^e a salary of a 
fixed and permanent value, amply suflicient, and established by 
standing laws. Those stale constitutions which have been 
made or amended since the establishment of the constitution 
of the United States, have generally followed the example 
which it has happily set them, in this and in many other in¬ 
stances ; and we may consider it as one of the most 
signal blessings bestowed on *this country, that wejiave *282 
such a wise fabric of government as the constiftitioa df 
the United States constantly before our eyes, not only for our 
national protection and obedience, but for our local iittitatiqn 
and example. 

(6.) Having thus considered the manner in which of 

the President is constituted, it only remains for us 

. . dcut. 

review the powers with whi(jh he is iiivested. 

He is commander in cluef of the army and navy of the 
United States, and of the militia of the several states, when 


26 ^ 


(f) Notes on Virginia, p. 1^7. 
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called into the service of the Union, {a) The command and 
application of the public force to execute law, maintain peace, 
and resist foreign invasion, are powers so obviously of an execu¬ 
tive nature, and require the exercise of qualities so characteris- 
tical of this department, that they have always been ,exclu¬ 
sively appropriated to it, in every well-organized government 
upon earth. (6) In lio instance, perhaps, did the finlightened 
understanding of Hume discover less acquaintance with the 
practical science of government, than when he gave the direc¬ 
tion of the army and navy, as well as all the other executive 
powers, to one lutndred senators, in his plan of a perfect com¬ 
monwealth. (e) That of Milton was equally chimerical and 
absurd, when, in his “ Ready and Easy Way to establish a Free 
Commonwealth,” he deposited the whole executive, as well as 
legislative power, in a single and permanent council of sena¬ 
tors. That of Locke was equally unwise, for^, in his plan of 
legislation .for Carolina, he gave the whole aultfiority, legisla- 
, tive and executive, to a small oligarchical assembly, {d) 
*283 Such specimens *as these well justify the observation of 
President Adams, (t*) that a philosopher m^y be perfect 
master of Descries and Leibnitz, may pursue his own inqui¬ 
ries into metaphysics to any length he pleases, may enter into 
the inmost recesses of the human mind, and make the noblest 
discoveries for the benefit of his species; nay, he may defend 
the principles of liberty, and the rights of mankind, with great 
abilities and success, and, after all, when called upon to produce 
a plan of legislation, he may astonish the world with a signal 
absurdity.”* 


(a) Art. 2, see. 2. 

(&) ^IJ. Duer, in his Treatise on Insurance, vol. i. 3.56, intimates, that in time of 
■war, a special embargo for a definite period might bo declared by tho sole authority 
of the President. I do not perceive any sufficient ground for that opinion in respect 
to llie legal exevciso of sucli a power. 

(c) Hume’s Essays, vol. i. p. 526. 

. (rf) Mr. Locke’s very complicated scheme of government, under the title of '‘Fun- 
d^l^hfttal Constitutions of Carolina,” is inserted at large in Locke's Works, vol. iii. 
pp. '665-678. Those legislative labors of llu^t great and excellent man perished 
unheeded and unregrotted by t II parties, after an experience of twenty-three years 
had p^d them to be, in the words of Mr. Grahame, the historian, “utterly worth¬ 
less iippraclCeabie.” 

(e) Defence of the American Constitutions, vol. i. Lcjtcr 54. 
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The President has also the power to grant reprieves and par¬ 
dons for offences against the United States, except in cases of 
impeachment. The Marquis Beccaria has contended, that the 
power of pardon does not exist under a perfect administration 
of law, and that the admission of flic power is a tacit acknowl¬ 
edgment of the infirmity of the courts of justice. And where 
is the administration of justice, it may^be asked, that is free 
from infirmity ? Were it possible, in every instance, to main¬ 
tain a just proportion between the crime and the penalty, and 
were the rules of testimony and the mode of trial so perfect as 
to preclude every possibility of mistake or injustice, there would 
be some color for the admission of this plausible theory. But, 
even in that case, policy would som.elimes require a remission 
of a punishment strictly due, for a crime certainly ascertained. 
This very notion of mercy implies the accuracy of the claims 
of justice. An inexorable government, says Mr. Yorke, in his 
‘‘Considoratftms on the Law of Forfeiture,” (ri) \wll not only 
carry justice in some instances to the height of injury, but with 
respect to itself it will be dangerously just. The clemency of 
Massachus^-ts, in 1786, after an unprovoked and wanton rebel¬ 
lion, in not inflicting a single capital punishment, contributed, 
by the judicious manner in which its clemency was ap¬ 
plied, to the more firm * establishment of their govern- *284 
ment. And this power of pardon will appear to be more 
essential, when we consider, that, under the most Correct ad¬ 
ministration of the law, men*will sometimes fall a prey to the 
vindictiveness of accusers, the inaccuracy of testimony, and the 
fallibility of jurors. Notwithstanding this power is clearly sup¬ 
ported on principles of policy, if not of justice, English lawyers, 
of the first class and highest reputation, (ft) have strangely con¬ 
cluded that it cannot exist in a republic, because nothing higher 
is acknowledged than the magistrate. Instead of falling into 
such an erroneous conclusion, it might fairly be insisted, that 
the power may exist with greater safety in free states •than in 
any other forms of government; l>eeaus 0 abuses of the discre¬ 
tion unavoidably confided ^to the magistrate in granting par- 


(а) Yorke on Forfeiture, p. 104. • 

(б) Yorke on Fojfeituro, p. 107. Blackst^Com. vol. iv. p. 397. 
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dons^ are much better guarded against by the sense of responsi¬ 
bility under which he acts. The power of pardon vested in the 
President is without any lirnitalion, except in the single case of 
impeachments, (a) He is checked in that case from screening 
public officers, with whom* he might possibly have formed a 
dangerous or corrupt coalition, or who might be his Jfilrticular 
favorites and dependabts. 

Treaty The President has also the power, by and with the 
power. advice and consent of the Senate, to make treaties, 
provided two thirds of the senators present concur, (b) 

Winters on government Inivc diilered in opinion as to the 
nature of this power, and whether it be properly, in the natural 
distribution of power, o^ legislative or executive cognizance., 


As treaties are declared by the constitution to be a part of the 
supreme law of the land, and as, by means of them, new rela¬ 
tions are formed, and obligations contracted, it might seem to 
be more consonant to the principles of republica^i government, 


(а) There is no douht that, the power of pardon conferred on the President indudes 
the power to pardon ahsoliilcly or eonditionally. Opinions of the AtttM'ncys-(k‘neral, 
March 30, 1820, vol. i. 230, Fdn 2.), 1836, vol. ii. 1034. The President may annex a 
condition to the pardon — as, for insuuice, that tlic guilty person should quit the United 
States, or join the navy — and if he does not comply with the condition, or breaks it, 
the pardon becomes null and void. If ilie culprit has not complied with the condition 
on which it wa.s granted and accepted, lie may be subjected to the ojicration of the 
original conviction and judgment. In England the king bus the power, by the com¬ 
mon law, to grant coudiiioiml paiiloiis.* Tile power of the governor of Nfw Tork to 
grant a conditional pardon, ami the power of a criminal jurisdiction of the same, or of 
a higher degree, to arrest the party who has broken the condition wilfully, ftnd to sen¬ 
tence and remand him to execution and punisliment, on duly ascertaining his identity, 
was discussed in the case of Thu People v. Potter, in the First Circuit of New York. 
The New York Legal Observer for May, 1846, p. 177, rcjiorted I Parker, C. R. 47. 
The Kevised Constitution of New York, of 1846, art. 4, sec. 5, grants this conditional 
power or“*pardon to the governor. 

(б) Art. 2, sec. 2. 


1 By statute C Goo. Ill. c. 12, the prerogative of commuting the sentence of death to 
transportation, in the case of capital felonies, waj conferred on the crown. In the case of 
Williai^ Smitli O’Rrien, convicted of high treason iu it was doubted whether the 
power <>xteuded to high treason j and a declarafoiw statute was passed, sanctioning the 

The constitutional pow^r of the President to grant a conditional pardon, offering to com- 
i^ute the sentence of death to tliat of imprisonment for life, is affirmed by the Supreme 
Court, McLean, J., dissenting. pEx parte Wells, 18 How. U S- 307. 
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to consider the right of concluding * specific terms of *285 
peace as of legislative jurisdiction. This has generally 
been the case in free governments. The determinations re¬ 
specting peace, as well as war, were made in the public assem¬ 
blies of the nation at* Athens and Rome, and in all the Gothic 
governrnents of Europe, when they first arose out of the rude 
institution^ of the ancient Germans. Oh the other hand, the 
preliminary negotiations* which may be required, the secrecy 
and despatch proper to take advantage of the sudden and favor¬ 
able turn of public affairs, sf'cm to render it expedient to place 
this power in the hands of the executive department. Tiie con¬ 
stitution of the United States has been influenced by the latter, 
more than by the former eonsiderations, for it has placed this 
power with the President, under the advice and control of the 
Senate, who are to he considered, for this purpose, in the light 
of an exoeutivc council. The President is the constitutional 
organ of eonfifmiiicalioh with foreign powers, and the efficient 
agent in the conclusion of treaties; but the consmit of two thirds 
of the senators present is essential to give validity to his negotia¬ 
tions. To Jravc reqniretl the acquieseenee of a more numerous 
body, would have been productive of delay, disorder, imbecility, 
and, jirobably, in the end, a direct breach of the constitution. 
The history of Hollantl shows the danger and folly of placing 
too much limitation on the exorcise of the treaty-making power. 
By the fundamental charter of the United Provinces, peace 
could not be made without the unanimous consent of the prov¬ 
inces ; and yet, without multiplying instances, it is sufficient to 
observe, that the immensely important and fundamental treaty 
of Munster, in 1648, was made when Zealand was opposed to 
it; and the peace of 1661, when Utrecht was opposed. So 
feeble arc mere limitations upon paper — mere parchm<i!it baj:- 
riers, when standing in opposition to the strong force of public 
exigency. 

The Senate of the United States is a body of men most wisely 
selected for the deposit of tljis power. They are easily 
assembled, are governed by^ steady, systematic * views, *286 
feel a due sense of national character, and can act with 
promptitude and firmness. 

The question whether a treaty, constitutionally made, was 
obligatory upon Congress, equally as any other Rational epgage- 
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ment would be, if fairly made by the competent authority, or 
whether Congress liad any discretionary power to carry into 
effect a treaty requiring tlie appropriation of money, or other 
act to be done on their part, or to refuse it iheir sanction, was 
greatly discussed in Congress in the year 1796, and^^^ain in 
1816. The House of Representative .s, at the former period, de¬ 
clared by resolution,^ihai when a treaty depended for ihe exe¬ 
cution of any of its stipulations on aft Act of Congress, it was 
the right and duty of tlio House to deliberate on the expediency 
or inex[)ediency of carrying such Irealy into effect. It cannot 
be mentioned at ihis day, without equal regret and astonish¬ 
ment, that such a resolution i)asscd Ihe House of Representatives 
on the 7th of Aj)ril, 1790. But ii. was a naked abstract claim of 
right, never acted upon; and Congress slu)rtly afterwards passed 
a law to carry into efh'et the very treaty with Great Brifuiii, 
which gave rise to that resolution. President Washington, in 
his message to the House of Representatives the oOth of 
March, 1796, explicitly denied the existence of any such power 
in Congress; and he insisted that every treaty duly jriade by the 
President and Senate, and promulgated, thenceforward became 
the law of the land. 

If a treaty be the law of the land, it is as much obligatory 
upon Congress as upon any other branch of the government, or 
upon the people at large, so long as it continues in force and 
unrepealed. The House of Representatives are not above the 
law, and they have no- dispensing power. They have a right 
to make and rcp(‘al Jaws, provided the Senate and President 
concur ; but without such concurrence, a law in the shape of a 
treaty, is as binding upon them as if it were in the shape of an 
Act of Congress, or of an article of the constitution, or of a con- 
^ ..tr^iet made by authority of Jaw. The argument in favor 
*287 of the binding and conclusive efficacy *of every treaty 
made by the President and Senate is so clear and palpa¬ 
ble, that it has probably carried very general conviction through¬ 
out the community; and^this may now be considered as the 
decided sense of public opinion. This was the sense of the 
House of Representatices, in 1816, and the Resolution of 1796 
would not now repeated, (tt) 

# » 

(a) Xhe treaty-maj^ Ing power is necessarily and obviously subordinate to the funda- 
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The President is the efficient power in the appoint- President's 
ment of the officers of government. *He is to nonii- 
nate, and, with the advice and consent of the Senate, tootiice. 
to appoint, ambassadors, or public ministers and consuls, the 
judges of the Supreme Court, and all other officers whose 
appointments are not oilierwise provided for in the constitution; 
but Congress may vest the a})poiniment inferior officers in 
the President alone, in the courts of law, or in the heads of 
departments, [a) ^ 

The ap])ointment of'the subordinate olficers of government 
concerned in the administration of tlu' laws, belongs, with great 
propriety, to the President, who is bound to see that the laws 
are faithfully executed, and who is generally charged with the 
powers and responsibility of the execaitive department. The 
association of the Senalo with the J^resideiii, in the ex<‘reis(‘ of 
this power, is an exception to the general delej^tion of execu¬ 
tive authority • lAid if he were not ex|)ress1y«iivested with the 
exclusive^ right of'nomination in the instances bt^fore us, the 
organization of this d<*partrn(Mit would be vtay unskilful, and 
the goveriimeni d(‘generate into a system of cabal, favoritism, 
and intrigue. But the power of nomination is, for all the use¬ 
ful purposes of restraint, eiiuivalent to the power of appoint¬ 
ment. It imposes upon the President the same lively sense of 
responsibility, and the same indispensable necessity of meeting 
the public approbation or censure. This, indeed, forms the 
ultimate security that nnni in public stations will dismiss inter¬ 
ested considerations, and act with a steady, zealous, and 
* undivided regard fur the public welfare. The advice * 288 


mental laws and constitution of the state, and it cannot chan<^e the form of the gov¬ 
ernment, or {ninihilate its constitutional i>owcrs. Story’s Comm, on tlic Conslitution,, 


vt)l. iii. sec. 1502.^ 
(a) Art. 2, sec. 2. 




1 The power of the Presiilent to remove a territorial .iudge is discussed in United States 
V. Guthrie, 17 How. U. S. 284. * 

5 When the concurrence of Congress is jecesaary to give cfTect to a treaty, it is not the 
law of the land until that coiicurroucc is given. The trejiify-making power cannot bind 
or conh'ol tin* power of tlvo legHature. , Turner v. Am. Baptist J’iss. Vniox>, 5 McLean, 
344. Congress may repeal a treaty so far as it is a municipal law, if i^llcct subjects 
which are within its legislative power. Taylor v. Morton, 2^urtis, C. C. 454. 



812 • 


JURISPRUDENCE OP 


[part ir. 


and consent of the Senate, which are requisite to render the 
nomination effectual, carfnot be attended, in the nature of the 
case, with very mischievous effects. Having no agency in the 
nomination, nothing but siraj)le consent or refusal, the spirit of 
personal intrigue and personal attachment must be pretty much 
extinguisljed, from a want of means to gratify it. On the other 
hand, the advice of ffc respectable a body of men will add stUl 
further inducements to a coolly reflected conduct in the Presi¬ 
dent, and will be at all times a cheek on his own misinforma¬ 
tion or error, 

The remaining duties of the President consist in giving in¬ 
formation to t -ongress of the state of the Union, and in recom¬ 
mending to their consideration such measures as he shall judge 
necessary or expedient. lie is to convene both houses of Con¬ 
gress, or eitlier of them, on extraordinary occasions, and ho'may 
adjourn them^i case of disagreement, lie is to fill up all 
vacancies,that may happen during the recess 6S\hc yenatc, by 
granting commissions, which shall expire at the end of their 
next session, {h) lie is to receive ambassadors and other pub¬ 
lic ministers, to commission all the officers of the United States, 
and to take care.that the laws be faithfully executed, (e) 


(а) It was settled, in the case of ISrurhury v. Madison, I Cranch, 1S7, that when a 
person lias been nominated to the Senate fur oflice, by the President, and the Presi¬ 
dent has received the advice and consent of the Senato to the appointment, and has 
signed the commission, the appointment is hnal and comidete, and the person ap¬ 
pointed is entitled to the po^sosioii of the coni mission, and to Itold the office until 
constitutionally removed. The principle settled in that case was, that the official acts 
of the heads of the executive department, ns organs of llie President, which are of a 
political nature, and rest, under the cnnstilution and laws, in executive discretion, 
are not within judicial cognizance. But when duties are imposed upon such heads, 
affecting the rights of individuals, and which the President cannot lawfully forbid — 
as, for instance, to record a patent, or furnish the copy of a record — tho person, in 
*that case, is ilie officer of the law, and amenable thereto in the ordinary course of ju'3- 

tice. liiid. 170, 171, 

(б) In the official opinion given by Mr. Wirt, as Attorney-General of tlio United 
States, to the President, in October, 1823, he considered that, according to the reason 
and spirit of the constitution, the President has the rightful power to supply vacancies 
in office existing wlien the appointment is made during the recess of the Senate, tliough 
the vacancy did happen before tho adjournment of the Senate. The instances ho gives 
of tho neces.sity of such a construction and power, arc those in which it was nearly or 
qpite impossible to have sent in a nomination before the adjournment of the S^ate. 
Opinions of th. Attomeys-Gcncral, vol. i. 476. 

(c) Art 2, sec. 2, 3. It (Was considered, in the message of President Jackson to 
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The propriety and simplicity of these duties speak for them¬ 
selves. The ])owcr of receiving foreign ministers includes in it 
the power to dismiss them, since he alone is the organ of com¬ 
munication with them, the representative of the people in all 
diplomatic negotiations, and accountable to the community not 
only for the cxeculion of the law, but for the competent qualifi¬ 
cations and conduct of foreign agents. * 

In addition to all the precautions whicli have been be 

* 1 1 

mentioned to ])rov(Mit abuse of ibc executive trust Jji• 
the mode of the President’s appointment, his term of 
office and the * precise and definib' limitations imposed *^289 
upon the exercise of his power, the constitution has also 
rendered him direefly amenable by law for nial-admiiiistration. 
The inviolabiliiV of any officer of governimmt is incompatible 
with the repu])lic:m theory, :is well ns with tiu! jirineiples of 
retributive justiee. Tlu^ President, Vice-President, and all civil 
offietTs of thcHJnited States, may be impeached by the House 
of Representatives for treason, bribery, and other high crimes 
and misdemeanors, and, upon conviction by the Semate, removed 
from otiice.^^/) If, then, neither the sense of duty, the force of 
public opinion, nor the transitory nature of the seat, ar(^ suffi¬ 
cient to s(M'ure a faithful discharge of the exf^eutive trust, but 
the President will use the authority of his station to violate the 
constitution or law of the land, the House of R^^presentatives 
cun arrest him in his career^ by resorting to the power of 
impeachment. 

I have now finished a general snrv(‘y of the office of Presi¬ 
dent of the United. States; and, considering the nature and 
extent of the powers necessarily incident to that station, it was 
difficult to constitute tlu^ office in such a manner as to render it 


Congress, of the 21st ])e(rnibcr, 1836, in relation to Texas, to be an nnsertlccl {[ucs- 
lion to whom, under the government of the United States, strictly belonged the power 
of originally recognizing a new state. It was either neces.sarily involved in some of 
the great powers given to Congress, or in that given to the President and Senate, to 
form treaties with foreign powers, and to appoint ambassadors and other public min¬ 
isters, or in that conferred upon tliu Pr^iident to receive ministers from foreign nations. 
It was admitted to be most expedient, that the recogifition of the independence of a 
newly assumed state should he left to the decision of Congriiss, and especially when 
the exercise of the power would probably lead to war. • 

(a) Art. I, sec. 2, and art. sec. 4. 

VOL. I. 27 
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equally safe and useful, by combining in the structure of its 
po^yers a due proportion of energy and responsibility. The 
first is necessary to maintain a firm administration of the law; 
the second is equally re({uisito, to preserve inviolate the liberties 
of the people. The authors of the constitution appear to have 
surveyed the two objects with profound discernment, and to 
have organized the Executive deparlinent with consummate 
skill. 
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LECTURE XIV< 

OF THE JUDICIARY DEPARTMENT. 

As the judiciary power ia intrusted with the administration 
of justice, it interferes more visibly and uniformly than any 
other part of government, with all the interesti/ig concerns of 
social life, Pensonal security and private property rest entirely 
upon the wisdo*m, the stability, and the integrity, of the courts 
of justice. Tn the survey which is to be taken of the judiciary 
establishmeffUof the United States, we will in the, present lec¬ 
ture consider, (1.) M'he judges, in ndation to their appointment, 
the tenure of their oiruio, and tlunr support and reponsibility; 
(2.) The structure, powers, and oirieers of the several courts. 

1. The constitution (a) declares tliat “the judicial power of 
the United States shall bo vested in one Supreme Coiyt, and 
in such inferior courts as the Congress may from time to time 
ordain and establish.” In this respect it is mandatory upon the 
legislature to establish courts of justice coininensurate with the 
judicial power of the Union.* Congress have,no discretion in 
the case, (b) They were bound to vest the whole judicial power, 
in an original or appellate for»n, in the courts mentioned and 
contemplated in the constitution, and to provide courts infe¬ 
rior to the Supreme Court, in which the judicial power, unab¬ 
sorbed by the Supreme Court, might be placed. The^'udicial 
power of the United Stares is, in point of origin and 
title, equal *with the other powers of the government, *291 
and is as exclusively vested in the courts created by or 
in pursuance of the constitution, the legislative power is 
vested in Congress, or the executive power in the President, (c) 

(а) Art. 0, 8CC. 1. % 

(б) Martin v. Hunter, 1 Wheaton, 328-337. • 

(c) St^ry'3 Comra. vol. iii. pp. 4^9-456. 
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The President is to nominate, and, by and with the advice and 
consent of the Senate, to appoint “judges of the Supreme 
Court, and all other officers whose appointnients are not therein 
otherwise provided for, and whicli shall be established by law. 
But Congress may, by law, vest the Appointment of such infe-, 
rior officers as they think proper, in the President alone, in 
the courts of law, or in the heads ujji departments.” (a) It has 
never been judicially settled, but it has been very au/liorita- 
tively and very wis(*ly setthul by the uniform ])raetiee of the 
government, that the judges of the District Courts are not infe¬ 
rior offic(n‘.s, wliose appointments might be withdrawn by law 
from the President and Senate, and j^laeed in other hands. 

Judicial in- The advantages of the mode of appointmoit of 
depeiideiict*. officers by the President and Senate, have been 

already considered. The mode is peeuliarly fit and propef in 
respect to the judi(*iary dcpartmeiit. IMie just and vigorous 
investigation and punishment of every species^ of fraud and 
violence, and the exercise of the power compelling every man 
to the punctual j)erforinanee of bis contracts, arc grave duties, 
not of tlie most popular character, though tile faithful discharge 
of them will certainly command the calm approbation of the 
judicious observer. Tlie fittest men would probably have too 
much reservediiess of manners, and severity of morals, to se¬ 
cure an election resting on universal sulfrage. Nor can the 
mode of appointment by a large (hdiberativc assembly be enti¬ 
tled to unqualified approbation. There are too many occasions, 
and too much temptation for intrigue, party prejudice, and local 
interest, to permit such a body of men to act, in respect to such 
appointments, with a sufficiently single and steady xe- 
*292 gard for the general welfare. In ancient Home, the 
prador was annually chosen by Iht^ people, but it was in 
the comitia by centuries, and the choice was confined to persons ' 
belonging to the patrician order, until the close of the fourth 
century of the city, when the office was* rendered accessible to 
the plebeians; and when t,hey became licentious, says Montes¬ 
quieu, (6) the office became corrupt. The popular elections did 
very well, as he observes, so long as the people were free, and 


(a) Const, art. 2, sec. 2.^ 


(6) Esprit doa Lois, Uv. yiii. c. 12. 
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magnanimous, and virtuous, and the public was without corrup¬ 
tion. But all plans of government which suppose the people 
will always act with wisdom and integrity, are plainly Utopian, 
and contrary to uniform experience. -Government rmist be 
framed for man as he is, alld not for man as he would be if he 
were free from vice. Without referring to those cases in our 
own country, where judgUfe have been annually elected by a 
popuIaF assembly, wc may take the less iiividuous case of 
Sweden. During the diets which preceded the revolution of 
1772, the states of the kingdom sometimes appointed commis¬ 
sioners to act as judges. The strongest party, says Catteau, (a) 
prevailed in the trials that came before them, and persons con¬ 
demned by one tribunal were acquitted by another. 

By the constitution of the United States, (i) “ the judges, 
botli of the Supreme and inferior couris, are to hold their offices 


during good behavior; and they are, at stated limes, to receive 
for their servTc'is a compensation, which shall not b(i diminished 
during their continuance in office.” The tenure of the office, 
by rendering the judges independent, both of the government 
and people^ is iidniirably fitted to produce the free exercise of 
judgment in the discharge of their trust. This principle, which 
has been the subject of so much deserved eulogy, was derived 
from the English constitution, (c) The English judges 
anciently held their seats * at the pleasure of the king, *293 
and so does the lord chancellor to this day. It is easy 
to perceive what a dangerous* influence this n%ust have given 
to the king in the administration of justice, in cases where the 
claims or pretensions of the crown were brought to bear upon 
the rights of a private individual. But, in the time of Lord 


(tt) View of Sweden, c. 8. 

. (6) Art. 3, sec. 1. . • • 

(c) The high judicial officer in the ancient kingdom of Aragon, called the Justicia, 
and appointed by the king, having repeatedly and boldly protected private individuals 
from the persecutions of the crown, was, in more than one instance, removed from 
office at the instance of the king. To guard against the like prostration of the inde¬ 
pendent discharge of duty, it was provided, by a statute of Alfonso V., in 1442, that 
the justice should continue in offij^ ^uring life, I'emovable only on sufficient cause by the 
king and the cortes smiled. Prescott's Hist, of Ferdinand ||id Isabella, vol. i. Int. 
• p. 108 . Tins was the most ancient precedent in favor of the establishment of an in¬ 
dependent judiciary, and it did great credit to the wisdom and spirit of the free states 
of Aragon* ^ 

27* 
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Coke, (a) the barons gf the exchequer were created during good 
behavior, and so ran the commissions of the common-law 
judges at the restoration of Charles 11. (b) It was still, how¬ 
ever, at the pleasure of the crown, to jircscribe the form of the 
commission, until the Act of Settleftient of 12 and 13 Wm. Ill; 
c* 2, which was in the nature of a fundamental charter, impos¬ 
ing further limitations upon the’^croWn, and adding fresh securi¬ 
ties to the Protestant succession, and the rights and liberties of 
the subject. It established that the commissions of the judges 
be made qinimdiu se bene g'csserint, though they were still to be 
removable upon the address of boili houses of Parliament, (c) 
The excellence of this provision has reconimended the adoption 
of it by other nations of Europe, It was incorporated into one 
of the modern reforms of the constitution of Sweden, (d) and 
it was an article in the French constitution of 1791, and in the 
French constitution of 1795, and it was inserted in the consti¬ 
tutional charter of Louis XVTII. The same sta’ble tenure of 


the judges was contained in a provision in the Dutch constitu¬ 
tion of 1814, and it is a principle which likewise prevails in 
most of our state constitutions, and, in some of them, under 
modifications niorc or less extensive and injurious. 

In monarchical governments, the independence of the 
*294 * judiciary is essential to guard the rights of the subject 
from the injustice of the crown; but in republics it is 
equally salutary, in prot(‘eting the constitution and laws from 
the encroachments and the tyranny of faction. Laws, however 
wholesome or necessary, are frequently the object of temporary 
aversion, and sornelinies of popular resistance. It is requisite 
that the courts of justice should be able, at all times, to present 


(a) 4 Inst. 117. 

• (i) 1 Sid. 2. Cimrlcs L, in his message to Parliament, July 5th, 1641, informing' 
them of having signed the bill for abolisliing the high commission court and tho star 
chamber, added, also, that ho liad granted that tho judges should thereafter hold their 
places qwimdiu se. henc fjmniuL Hume, in his History of England, vol. vi. 423, says, 
that this grant of the judgt's’ patents during good behavior, was made at tho request 
of the Parliament. ' 

(c) The English judges, notwithstanding the f^m of their commissions, oondnued 
to consider that the do^su of^hc crown, vacated their seals. But this imperfeotion, 
if one really existed, wjv removed by the statute of 1 Geo. HI. enacted at tho recom¬ 
mendation of tha-king. 

(d) Catteau’s View of Swcf^en, c. 6. 
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a determined conntenanee against all licentious acts; and to 
deal impartially and truly, according to law, between suitors of 
every description, whether the cause, the question, or the party, 
be popular or unpopular. To give tlicm the courage and the 
^mness to do it, the judges ought to l)e confident of the secu¬ 
rity of their salaries and station. Nor is an independent judi¬ 
ciary less fiseful as a checl#up<5ii the legislative powtir which is 
sometimes disposed, from the force of party, or the temptations 
of interest, to make a sacrifice of constitutional rights ; and it is 
a wise and necessary principle of our government, as will be 
shown hereafter in the course of these lectures, that legislative 
acts are subject to the severe scrutiny and impartial interpreta¬ 
tion of the courts of justice, who arc bound to regard the con¬ 
stitution as the paramount law, and the highest evidence of the 
will of the people, {a) 

Th(! provision for the permanent support of the judges is well 
calculated, in addition to the tenure of their olfice, k) give them 
the requisite independence, it tends, also, to secure a succes¬ 
sion of learned men on the bench, who, in conse(iuence of a 
certain undirninished support, arc enabled and induced to quit 
the lucrative pursuits of private business for the duties of 
that important station. The constitution of the United States, 
on this subject, was an improvement upon all our previ¬ 
ously existing constitutions. By the English Act of Settle¬ 
ment of 12 and 13 William 111., it was declared that the 
salaries of the judges should bo ascertained and established; 
but by the statute of 1 Geo. IIL, the salaries of the judges 
were absolutely secured to them during the continuance of 
their commissions. Tlie constitution of Massacliiifeetts fol¬ 
lowed the declaration in the English statute of William, and 
^ provided that permanent and honorable salaries shoukl 
be established by law for the judges; but *this was not *295 
sufficiently precise and definite to guard against all eva- 


(a) The protection oflftw and liberty from thei'encroachments of the sovereign, was 
(ill avowed purpose of the institution of the Jxisticia in the Aragonese constitution, ne 
quid autem dximni detrimentive leges aut Uhertates uostr^ pati<^tur, judex quldain medtus 
I adesto ad quern a reye provocarej si aliquem laesmty injuriasque^rcere $i guas forsan reipuh. 
iniuleriU jusfasgue esto. Blancas, Commentarii, p, 26, cited in 1 Ikescott's Ferdinand 
and Isabella, Int. p. 107, n.^59. 



320 JURISPEUDENCB OF [PART Jl. 

sion ; and the more certain provision in the constitution of the 
United States has been wisely followed, in the subsequent con¬ 
stitutions of most of the individual states. In Pennsylvania, 
the judges of the Supreme Court, and the president judges of 
the courts of common pleas, by the constitution of that state, 
are to receive, at stated times, an adequate compensation for 
their services, “to be'fixed by law, and not to be diminished 
during their continuance in office.” The legislature, by*Act, in 
1843, repealed the Act of 1839, which had increased the salaries 
of the judges; and they also, by Act of 1841, assessed upon the 
salaries of the judges a tax of two per cent., which the state 
treasurer retained. The invalidity "of the statutes reducing the 
salaries and assessing a tax thereon, was afterwards adjudged 
as being unconstitutional, and a peremptory mandamus was 
awarded to the state treasurer to pay the salary so retained, 
free of the reduction and of the taxation. Commonwealth ex 
relaL Hepburn v. Mann, 5 Watts &■ Serg. 403, tVne authority 
of the constitutional provision, and the void nature ofk the stat¬ 
utes, were illustrated and enforced in the opinion of the Su¬ 
preme Court, as given by Mr. Justice Rogers. But the decision 
of the court has been questioned, on the ground that the m- 
ereased salary was subject to legislative control, under the 
restriction, however, that the allowance was not to be lessened 
in respect to the judges, or any of them, below that point at 
which it stood when they respectively came into office. This 
last construction is supported by ^Phe Federalist, No. 79, and by 
Mr. Justice Story in his Commentaries, in the remarks on a 
similar constitutional provision under the United Statefe. The 
constitution of New York, as amended in 1821, is an exception 
to this remark, and it left the judiciary department in a more 
dcpendejit condition, and under greater disabilities, than it found 
it, and greater than in any of those states in the Union, or in 
any of those governments in Europe, whose constitutions had 
been recently reformed, (a) 


(a) By the constitutions of Massachusetts, Delaware,, Maryland, Virginia, Kentucky, 
'North OatioUna, South Qarolmf', Florida, Missouri, and Illinoifi, tho judges of thcBu- 
prem^ourts hold their rfficos daring good behavior. This was the case in Pcnnsyl- 
yania.'^nder the institution of 1790; but by the amended constitution of 1838, the 
tenuis of the judges, as to th^term, was reduced; that pf the judges of the Supreme 



THE UNITED STATES. 


321 


liEC. XIV.] THE UNITED STATES. ^ 

but though the constitution of the United States has ren¬ 
dered the courts of justice independent .of undue influence from 


Court to fifteen years, ami of the president jiulj^cs to ten years, and of ilie associate 
judges to five years. This was also the ease in Louisiana, until the new constiimion 
of that state, in 1845, which redm ed the term of office to eight years. In the statc.s of 
Maine, New Hampshire, and Conneriicut^they liold dicing good i)ehavior, or until 
seventy years of age, and in Missouri until sixty-livc, and in New York, until lately^ 
for sixty )^ar8 of age. In Tennessee the judges of the Supreme Court hold their 
offices for twelve years, and of the inferior courts for eight years. In Arkansas the 
judges of the Supreme Court hold their offices for eight years, and tlie judges of the 
Circuit Courts for four years ; in the states of Now Jersey, Uhio, Miehigau, and Indi¬ 
ana, they hold for the term of seven years ; in Alahuma, Missi.s.si])j)i, and Texas, six 
years, and in Iowa for tpur years. In Vermont and Khodo Island they are annually 
elected, lu Georgia the judges of the Sujireme (-ourt for the Coirertiou*of Lrror.> arc 
to be elected for a term of years, to l)e. prc^cnl)cd by law, and tlic judges of the Supe¬ 
rior ^Jourt for the leryi of four yeAr>. Tin* judges of the Su])ieme Court consist of 
three, and by statute are elected for .six years. U’hc new coiislitulion of Khodc Inland, 
which was adopted in 1842, and went into open-ation in May, 184.*!, improveil the ten¬ 
ure of the (jfficial*)fficc, by deelariiig tiiat llic judges of the Siipienie Court should be 
elected hy tin* legislature, and hold tlicir offices respectively until the jdace of the ju<lge 
be,declared i4cant by a resolution of the legislature passed by a innjorily of all the 
members elected to each bouse, at tlie annual session for the election of ]iub!ie officers. 
By the ordinance of Congress of didy, 1787, for the government of the Northwest 
Territory, the (^inmissions of the judg's were to continue in force during good behav¬ 
ior. But the subsequent conslilutions of Ohio and Indiana cut down that })ermanent 
tenure to one for seven years. The constitution of Alabama, in 1819, c.stabli.>be<l the 
judicial tenure to be during good liebavior; but the constitution lias been since special¬ 
ly altered in that [larticular, so us to change tlic tenure to the term of .six jears. And 
by the first eoustilution of the state of Mississippi, in 1807, the judges held their of¬ 
fices during good behavior, or until sixty-fi^x* years of age, and were appointed by the 
joint vote of the two bouses of the legislature, given nra and recorded. But by 
the constitution, as ainendcd and reonlaincd in 18.‘1.‘1, every officer in the government, 
legislative. cxei*utivc, and jtidicial, is ele<‘ted by the universal sulTrago of the pi'ople ; 
that is, by every free white male citizen of twenty-one years of age, who has resided 
within the state for one year ])receding, and for the last four months within the county, 
city, or town in which he officr.s to vote. Tlie judges of the Supreme Court of Errors 
and Appeals arc thus chosen hy dLstriets fur six years. J'lie ehane<*llor is cleeted for 
^ix years by the electors of the whole state. The judges of the Circuit ffonrts are 
elected in districts for four years. The judges of probates atid clerks of courts arc 
olocted for two years, &.e. This was carrying the democratic principle beyond all 
precedent theretofore in this country. In all the other states of the Union (at least 
until very recently) the judges of the higher courts of law and equity received their 
appointments cither from the governoi* and eonuMl, or governor and senate — as in 
Mtiino, Massachusetts, New HampshirjNew York, New Jer.scy, Maryland, Kentucky, 
Indiana, Louisiana, Missouri, and Michigan —or fromti# 0 govc|:nor alone—as in Penn- 
aylvania and Delaware—or from the legislature — as in Veriuont,Khode Island, Con¬ 
necticut, Virginia, North and South Carolina, Georgia, Florida, 'iVnnessee, Ohio, 
Iowa, AUhAma, and^rkansas. In Indiana tl^^re is a peculiar qualification 
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the other departments, it has made them amenable for any cor¬ 
rupt violation of their trust. The House of Representatives, as 


ia the judicial appointments; for the Supreme Court is appointed by the governor 
and senate, the presidents of the Circuit Courts hy the legislature, uinJ the associate 
circuit judges ait ekctal hy the people. By the revised constitution of New York of ^ 
1846, a raoincntous revolution was etfccted in the mode of appointment, organization, 
and tenure of the judicial department, as well as in the appointment of officers gener¬ 
ally. It was ordained that there should be a (hurt of Appenhj oornposdd of eight 
judges, of whom four, to he elected by the electors of the state, for eight years, and 
four selected from the class of justices of the Supreme Court having the shortest lime 
to serve*; and the judges were to be so classified, that one sliouid bo elected every sec¬ 
ond year. There was to he a Supreme Couit, having general jurisdiction in law and 
equity. The state was to be divided inti) eii/ht judieial districts, and to Uiivo four Jus- 
tices of the Supreme (hurt hi earh district, and to be so clas.sificd. tlint one of tlie justices 
of each district shall go out of office at the end of every two years; and after the ex¬ 
piration of their terms under such classifn'ation, the term of tlivirollice shall IxV'Ciglit 
years. One or more of the judges of the Supreme Court, who is not a judge of the 
Court of Appeals, to be duly designated to preside at the general terms of the said 
courts to be held in the several districts, and any three or more the jnstiecs (the 
presiding judge so designated to he one) to hold suc.h gcnerul terms. Any one or 
more of them may hold special terms and CUrr.nit (Jomts^ and preside in courts of Oyer 
and Terminer in any county. The judges of the Court of Aj)peals and justices of the 
Supreme Court arc to have a compensation for their services, not to bn increased or 
diminished during their continuance in office. They are not to hold' any other office 
or public trust, nor exercise any power of appointment to pultlie office. The justices 
of the Supreme Court and judges of the ("oiirt of Appeals may be removed by con¬ 
current resolutions of two thirds of all the members elected to the assembly, and a 
majority of all the members elected to the senate. All other judicial officers and jus¬ 
tices of the poAce may be removed by the senate, on tlie recomraeifUatioii of the 
governor. The judges of the Court of AppeaU to be elected by the electors of the 
state, and the justices of the Supreme Court by the electors of the several Judicial 
districts. One county judije to be elected in each of the counties of the state, except 
the city of New York, to hold his office for four years, and to hold the Couuiy Court, 
and perform the duties of surrogate The County Court to have no original civil 
jurisdiction, except in special prescribed ea.scs. 15ut the county judge and two justices 
of the peace to hold Courts of Sessions with criminal jurisdiction ; and he is to receive 
an annual salary, to be fixed by the board of supervisors, atid to be noititer increased 
nor diminished during his continuance in ofliec. Justices of the peace, for services in 
Courts of Sessions, to be paid a per diem allowance out of the county treasury. Tlie 
legislature may provide for the election of a surrogate in counties where the popula¬ 
tion exceeds 40,000; and they may confer equity jurisdiction, in special cases, upon 
the county judge, and establish inferior local courts, of civil and criminal jurisdiciion, 
in cities. Justices of the peace arc to be cK-cted in each town at their annual town 
zneetingi whoso term of office is to be four yea^rs, and they may be removed in a due 
manner hy the county, city, oi state courts, as prescribed. The clerk of the Court of 
Appeals ia.-^ he ex ojffiao clerk of the Supreme Court, and to be chosen hy the electors 
of the an4' to hold his office for three years, and to be paid out of the public 
treasury, ^ No judicial officett cxccp^ justices of the ppace, shall receive, any fees or 
perquisites of office, f 
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we have already seen, is invested with the power of impeach¬ 
ment, and the judges may, by that process, be held to answer 
before the Senate, and, if convicted, they may be removed from 
ollice. 

Thin is the substance of the new judicial system, under the revised constitution of 
New Yoik, and its very democratic character pervades the whole instrument. The 
centra! Hj>poinflng power, with the extensive patronag^ which, under the prior con¬ 
stitutions 1777 and 1821, existed in the governor and senate, is broken up and dif¬ 
fused through every part of the body politic. All ofliccs of any moment now’rest on 
populai election. Besides the judicial officers already mentioned, the secretary of 
state, comptroller, treasurer, attorney-general, a state engineer and surveyor, the canal 
commissioners, the inspectors of state prisons, the clerk of the Court of Appeals, 
sheriffs, cleiks of counties, the register and clerk of the city of New York, district 
attorneys, and generally all loc:il officers, arc to be <‘hoseu Vy popular election. 

The revised constitution of New York of 1846, is more dcnioeratie than any of the 
state constilufious in the Union, and it contains more specific restrictions and limito- 
tIunft*on the cxcici}sC*of U•gi^lativc jiower than arc anywhere to l»c met with. The 
convention seem to have most anxiously guarded against the influences of selfishness, 
intrigue, favoritir^, and corrnplion, wliirh have been supposed to have heretofore 
affected the action of the legislati\c department. All depends now u]^)U the discreet 
exercise of the right of sullVuge ; and as tlie convention, in their circular address, 
truly ob.servod. “ the bappinOhS and progicss of the jicople of tins state will, under 
God, be in their own hands.” Pcrlia[>s the ino.5t unwise feature in the revised consti¬ 
tution is the clc 4 'tion, by universal suftVagc, and for comparatively slmrt periods, of all 
judicial officers. The convention have disregarded, in this respect, the lessons taught 
hy the former constitutions of 1777 and 1821, as well as the wisdom of the constitu¬ 
tion of the United States. The organization of the judicial department is not so essen¬ 
tial as the supjily of intelligent, learned, and honest judges to administer the laws. 
The danger to he apprehended, as all past history teaches us, in governments resting 
in all their parts on universal suffrage, is the spirit of faction, and the influence of 
aeiive, ambitious, reckless, and unprinoipk’d demagogues, combining, controlling, and 
abusing the popular voice for their own selfish purposes. Much more grievous would 
bo such results when applied to the election of judges, for that would tend to break 
down and destroy the independence and integrity of the administration of justice. 

The constitutional provision for making Judges elective for short periods, by uni¬ 
versal suffrage, is contagious, and every new constitutional reform or establishment 
tends that way. In the constitution of Wiseon.sin, established in 1846, the judges of 
the highest courts were to be elected for five years only.i m , 

In respect to the compensation of the judges of the Superior Courts, the constitu¬ 
tions of the states of Maine, liliode Island, New Jersey, Pennsylvania, Delaware, Vir¬ 
ginia, Tenncs.sce, Soutli Carolina, (Jeergia, Florida, Alabama, Ohio, Indiana, Illinois, 
Michigan, Missouri, Mississippi, Arkansas, and Louisiana, either establish or direct 
the salaries to be fixed l>y law, and tha^they shalUnot be diminished during the con- 

I By the constitution of Illinois, ratifit^d in 1848, the judges of the Supreme Court are 
elected for a term of nine years, and the subordinate juices for a shorter term. By the 
iew constitutions of Kentucky, Louisiana, Ohio, and Iowa, the Judiciary is now elective. 
By the constitution of California, the judges of the Supreme Court ate elected for six 
yean, and in Connecticut, by ^recent change, for eight ycRrs. 
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tho^hiUoiai^ II. The federal judiciary being thus established on 
power. principles which are essential to maintain that de-t 
partrnent in a proper state of independence, and to secure the 
pure and vigorous administration of the law, the constitution 
proceeded to designate, with eomprehensive j)recision, the ob¬ 
jects of its jurisdiction. The judicial power extends (a) to all 
cases in law and e(|uiiy arising under the eonsiitutidn, the laws, 
and treaties of the Union; to all cases affecting arnbaVsadors, 
other public ministers, and consuls; to all cases of admiralty 
and maritime jurisdiction ; to controversies 1o which the United 
States shall be a party; to controversies between two or more 
states; to controversies beiwcim a state, when plaintiff*, and 
citizens of another state, or foreign (‘itiztms or subjects; to con¬ 


troversies between citizens of different states, and between citi¬ 


zens of the same state, claiming lands under grunts of 

• 296 ditfenmt states ; and between a stab* or citizens * thereof, 

* 

and'foreign states; and between citizens and foreigners. 
The propriety and fitness of those judicial powers seem to 
result, as a n(*e(*ssary eonseqnenee, from th*^ union of these 
state.s in one national gov(*riimenf, and they may be considered 
as requisite to its existence. The judicial power in every gov- 
erntn^*ut must be coextensive with the power of legislation- It 
follows, as a consequence, that tlie judicial department of the 
United States is, in the last resort, the final expositor of the 
constitution as to all questions of a judicial nature, (b) Were 
there no power to interpret, pronounce, and execute the law, 


tinufttioe of the judgoy in office. In \e\v Hampshire, North Oarolinn, and Kentucky, 
udctinntc and permanent, or fixed salaries, are directed to be provided by law. In 
other states (and New York is one of them) the coin])onsation of the judges, and 
the duration of it, rest entirely in legislative discretion ; for though the statute (as in 
New Yortt) may declare tliat the jiidgCH shall have a specified annual salary, the statr 


nto is liable, at any future time, to legislative repeal 

(а) Art a, see. 2. AmeiKiments to the Constitution, art. 11. 

(б) The Federalist, Nos. 33, 39, 80. Story's Commentaries on the Constitution, 

vol, i. pp. 263, 360, 3G2, notes. Marshall, Ch. J., in Cohens n. Virginia, 6 Wheaton, 
264, 384. The whole (picstion is fully examined, and all the contemporary disens- 
sions in relation to it, placed in a striking view, in 1 Story's Commentaries on the 
Constimiion, pp. 344-382. * 


l.Bat the legislature cannot increase or diminish the compensation of any judge during 
his continuance In office. Coristitution of Now York, Artf 6, sec, 7. 
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the government would either perish through its own imbecility, 
as was the case with the articles of confederation, or other pow¬ 
ers must be assumed* by the legislative body, to the destruc¬ 
tion of liberty. That the interpretation of treaties, and the 
cases of foreign ministers and maritinic matters, are properly 
confided to the federal courts, appears from the close connection 
those case3 have with the peace of the *Union, the confusion 
that dilFerent proceedings in the separate states would tend to 
produce, and the responsibility which the United States are 
under to foreign nations for the conduct of all its members. 
The other cases of enumerated jurisdiction are evidently of 
national concern, and they constitute one of the principal mo¬ 
tives to union, and one of the prin(dj)al cases of its necessity, 
which was the jnsurance^ of th(‘ domestic tranquillity. The 
want of a federal judiciary to embrace these imj)ortant subjects, 
was once severely fell in the Ctormau confederacy, and disorder, 
license and Sci.*olation reigned in that unhappy coTmtry, until 
the establishment of the im[)<‘rial chamber by the Emperor 
Maximilian, near the close of the fifteenth century; and that 
jurisdiction^was afterwards illc great source of order and tran¬ 
quillity in the Germanic body, (a) 

The judicial power, as it originally stood, extended to^uits 
prosecuted against biu', of the United States by citizens of 
another state, or by citizens or subjects of any foreign state; 
but the states were not willing to submit to be arraigned as 
defendants before the federal courts, at the instance 
*of private j)crsons, be the cause of action what it *297 
might. The decision of the Supreme Court of the 
United States, in the case of Chisholm v. The Stale of 
Georgia^ (b) decided in 1793, in which it was adjudged that a 
state was suable by citizens of another state, gave much^issat^ 
isfaction, and the legislature of Georgia carried their opposi¬ 
tion to an open defiance of the judicial authority. The inex¬ 
pediency of the power appeared so great, that Congress, in 1794, 
proposed to the states an amendment to that part of the con¬ 
stitution, and it was subsequently amended in this particular 


(а) Robertson's Charles V, vol. L pp, 183, 395, 397. • 

(б) 2 Dallas, 4^9. 

28 
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under the provision in the fifth article. It was declared by the 
amendment, (a) that the judicial power of the United States 
should not be construed to extend to any suit in law or equity, 
commenced or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects of any foreign 
state. (6) The inhibition applies only to citizens or subjects, 
and does not extend to suits by a state, or by foreign states or 
powers, (c) They retain the capacity to sue a state as it was 
originally granted by the constitution ; and the Supreme Court 
has original jurisdiction in the case of suits by a foreign state 
against one of the members of th(^ Union, {d) 


(а) Amendtnents, art. 11. 

(б) As the United Stales have no existence, as «. political ideal being, except, under 
the organization of the constitution and laws c)f the United States, it is assumed as a 
principle llowing from the sovereignty of the United States, that the officers of the 
government are not subject to suits for acts in the regular discjia'ige of their official 
duties. Opinions of the Attorneys-Oencral, (Gilpin’s edit.) vol. I. 4.^i7. 

(c) The Cherokee Nation v. (ieorgia, 5 lVtcrs\s U. S. Rep. 1. New Jersey v. New 
York, Ibid. 284. A mandumns is a ami within the meaning of tlie constitution, for it 
is a litigation of a right in a court of justio', seeking a decision. Weston v. City 
Council of Charleston, 2 Teters's R. 449. lloIn\ca v. Jennison, 15 Id. 564. 

{d) Blair, J., and Cushing, d., in Cliishohn o. State of Georgia, 2 Dallas, 419. 
That|> foreign prince or state may sue in our own, as w<dl as in the Knglish courts 
of law and equity, see King of Spain Oliver, 1 Peters’s (hr. Rep. 276. The Co¬ 
lombian Government v. Rothschild, 1 Simons, 104.^ King of Spain ?;. Machado, 
4 Russell, 238. 1 Dow, C. N. S. 165, S. (/. No direct suit can be maintained 
against the United ^(atea^ without the authority of an Act of (’ongress, nor can any 
direct judgment he awarded against them for costs. Marshall, Ch. J., in Cohens v. 
Virginia, 6 Wheaton, 411, 412. United StatC'^ v. Clarke, 8 Peters, 444. United 
States V. Barney, Dist. C. Maryland, .9 ITair.s L. J. 128. United States v, Wells, 2 
Wash. C. C. R. 161. Opinions of the Attorneys-Oeneral, (Gilpin's edit.) vol. ii. 967, 
968. But if an action Ik; brought by the United States to recover money in the 
hands of a party, he may, hy w.iy of defence, set up any legal or equitable claim he 
J^as agn^nst the United States, and need not, in such case, be turned round to an 
application to Coiigivss. Act of Congress, March 3d, 1797, c. 74, sec. 3, 4. Unitoi 
States V. Wilkins, 6 Wheaton, 185, 143. Walton n. United States, 9 Wheaton, 651. 
United States v. Macilaniol, 7 Peters's U. S. Rep. 16. United States v. Ringgold, 

8 Ibid. 163. UiiitCil States y. Clarke, 8 Ibid. 436. United States v. Robeson, 9 

« 

. - . . ^ . . . 

1 In this case a detnurrer to the bill was allowed on the ground that a foreign state can¬ 
not bring a suit in chancery, in its own name, but must sue in the name of some public 
officer. But in the case of Tlie Republic of Mexico v. Pe Arangoiz, (6 l)uer, N. Y. 639,) it 
was held that thg House of Lonls had, in the case of The King of Spain v, Huttilh (1 DoV 
& Clark, 164,) repudiated and overruled the doctrine laid down in the case of The Colom¬ 
bian Government o. I^thscUiW, and that the Republic ofoMexico might sue eo mwnne. 
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With these general remarks on the constitutional principles 
of the judiciary department and the objects of its authority, 


Peters, 319. Same v. Hawkins, 10 Ibid. 125. Same v. Bank of the MeiropoUSj 
15 Peters’s U. S. Kep. 377. In the case of the late Bank of the United Stutes, which 
claimed damages by of set-off on a protested bill drawn by tlic United States, 
tho Attorney-General, in an elaborate official opinion, iield, that tbe set-off eonld not 
bo allowed in a suit by the United State.s against the bank, for dividend? duo the 
United SAtes and withheld. Opinions of the Attorueys-Gencral, Nov. 28th, 1834, 
vol. ii. 964, 982. But in the same ease of The Bank of the United States v. The 
United States, in 2 Howard’s U. S. Bcp. 7ll, the United States sued the bank for 
dividends withheld ; and the bank, by way of sot-offi, claimed 15 per cent, damages, 
under the law of Marylan<l, (which on this point was the law at the city of Washing¬ 
ton,) on a protested hill drawn by the govcnimeiit of the United Statc.s on France, 
and taken by tlie bank .as first indorsee, ami pr<‘seiitcd at Paris for payment, and pro- 
testt?d for non-payment, and taken up by a banking-house in Paris, supra jn'otesl, for 
tho ijpuor of the Bank of iho United States, whieli was the first indorser. It was 
held, ])y a majority of the conn, that tin* bank, on .satisfying tlie banking-house in Paris, 
became the lawful holder of the bill, and as such hobler entitled to the damages by 
way of set-olV a^iinst tlie United States as dr.iwcr, in like manner as any individual 
holder of a prolesnaT bill would be. Mr. Cii. J. Taney, who, when aftorney-gcnenil, 
gave a brief opinion in this ea.so, atlded a new opinion founded on the special cireum- 
stanees of the ease, against the allowance of the set-oif, denying that the United 
Slates wore hound, citlier in law or eipyty to pay, or the hank entitled to claim, the 
contested damsiges. ludepcmlcnt of anything fajiccial in the ea.se, the general doc¬ 
trine of the decision was sound and umjuc.stioiiablo. To entitle the party to his set¬ 
off, Iiis claim must have been previously submitted to the accounting officers of the 
treasury and been disallowed, or he must reasonably aeeoun^or the omissio^. See 
sec. 3 and 4 of the Act aforosaid. In the case hix i>arte Jladva/./.o, 7 Pcters’.s U, 
S. Kep. 627, a subject of the King of Sjinin filed lib(*l in the u<hnmdi)f, against the 
slate, of (jcorgla^ alleging that the sinte was In posses.sion of moneys, being the pro¬ 
ceeds of certain pro|HH'ty belonging to ban, and claiming a right to institute a suit in 
tho admiralty for the same, and that the 11th umeudment to the caiisiitiition of tho Uni¬ 
ted States did not take away tlie Jiirisdiclion of the courts of the United Slates in suits 
in ‘(uhnindty against a state. But on appeal from the decree of the Circuit Court, sus¬ 
taining tho libel, to tho Supreme Court of the United States, it was held, that the 
proceeding in question was a mere persoual suit against a state, to recover property in 
its possession ; and that a private person could not commence sucli a suit; and that 
•it was not a case where the property was hi the custody of a court of adinirnlfyfor broutfht 
Within its jurisdiction^ and hi possession of any private person. The jurisdiction would 
seem to have been impliedly admitted in the latter cose. A state cannot be sued in 
its own courts without its consent. Michigan State Bank v, Hastings, Walker’s 
Mich. Ch. R. 9. This is an attribute of sovereignty and of universal law.i But a 
foreign sovereign may voluntarily bccctne a part/to a suit in the tribunals of another 
country, and have his rights assorted and enforced.^ And it was declared in tho case 


♦ 1 The constitution of Arkansas expressly provides that suits <nay be instituted against 
the state; these provisions are to be liberally construed. State u. Cu’ran, 7 Kngl. 821. 

2 In the Pennsylvania Law journal, Dec. 1847, p, 97, a^aso is reported which occurred 
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we proceed to a particular examination of the several courts of 
the United Slates as ordained by law. 

*898 * (1.) The Supreme Court was instituted by the con- 

Suprctno stitution, wliich ordained that “ the judicial power of 
Court. United States should be vested ^n one Supreme 

Court, and in such inferior courts as Congress might from 
time t* time ordain'and establish.” {«) But it deceived its 
present organization from Congress, for tlie constitutibn had 
only declared, in general terms, that there should be a Supreme 
Court, with certain original and appellate powcus. It consists 


of Tho Excliatifce, 7 Gnincli, 110, that all prisons and property within the torritoriiil 
jurisdiction of any sovereign were amcnalde t*) tlic local jurisdiction, with fiuch ex¬ 
ceptions only SIS romnion usage and jnililu* policj* had allowed. The result is, (1.) 
That no citizen of any of the Unitt^d States, or .sin»jert of a fgreign state, can^uc a 
state. (2.) That a foreign state may sue one of tho United States before tho Supremo 
Court of the United States, and there only. (3.) That the United States cannot be 
sued.i (4.) Tliat the United States may sue a state,and perha^'t they may, as a 
hona Jide assifjncc of an individual creditor of a state, and perhaps an imlividiial 
state, or a foreign state, as sueh assignee, may do it. Sec Hamilton’s Tleport on Pub¬ 
lic Credit, 1790, p. 9. This last jioint is witliout any judicial suj»port that T am aware 
of; and it may be <[ucstioned how far voluntary assignments, made and accepted for 
the sake of tlie remedy, would ho available. 

(a) Art, 3, see. 1. 


ia the Civil Tribunal of Snine. A Frenchman nttachr.d merchandise of the Pacha of 
Egypt on a claim made ||ndcr a contract entered into with an agent; of the Pacha; the 
court declared that it had no juristlictiun over foreign governments, except in the ease of 
immovable property, and the claim was on a contract made with the Egyptian govern¬ 
ment. See, also, Munden v. Duke of Biunstrick, 10 v\d. KIJ. N. S. C56. No English 
court has jurisdiction to entertain mi action against a foreign sovereign for anything 
done, or omitted to be done by him, in his public capacity as representative of the uatiou 
of which he is the houci. Dc Jlal>cr r. t^uocn of Portugal, 7 E. L, Eq. 840. 

I Congress, by Act of February 24th, 1855, (Stat. at J.argc,'vol. x. p. 012,) established a^ 
court of cluim.s, which is authorized to “ licar and determine all claims founded upon any 
law of Congress, or upon any regulation of an executive department, or upon any con¬ 
tract, exprcs.s or implied, with the government of tho United States, which may be sug- 
gbstod to it by a petition filed tlicrein; and also all claims which may be referred to it \>y» 
either house, of Congress.” But the judgments of the court are of no ctTect until con¬ 
firmed by Congress. And even if the court decide against any claim, Congress may 
oifermle their decision. 

* The United States may bring a civil suit for a trespass on the public lands, either in 
the state courts or in tlioir own tribunals, by thp common law. Cotton v. United States, 
n How. U. ‘S. 229. State of Ponnsylvaniii r. Wheeling Bridge Co. 13 How. U. S. 619- 

By Act of Congress, February 26, 1853, (Stat.(.at Large, vol. x. p. 170,) ail transfers of 
claims upon the United States kre declared void, unle.ss executed in presence of two wit- 
ne.sses, after the allowance of the claim, the ascertainment of amonnt due, and the issuing 
of a wk'rraut for it& payment. Penal provisions are enacted against offloera of the govern^ 
ment,' senators, members of congress, prosecuting such claims. 
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of a chief justice and eight associate justices, any five of whom 
make a quorum; and it holds one term annually, at the seat of 
government, commencing on the first Monday in December, 
and continued at discretion, (a) But though five of the judges 
are requisite for business in general, yet any one or more of 
them may make all necessary orders in a suit, preparatory to 
the hearing or trial, and cojitinue the court from day to day, in 
the absfcjiice of a quorum ; and the judge of the fourth circuit 
attends at the city of Washington, on the first Monday of< 
August annually, for interlocutory matters. 

The Supreme Court has exclusive jurisdiction of all contro- 

« 

versies of a civil nature, where a state is a party, except be¬ 
tween a state as defendant and its citizens; and except, also, 
between a state as defendant^ and citizens of other states or 
alichs, in which* cases it has no jurisdiction ; but in all tlicse 
cases where a state is plaintiffs it has original but not exclusive 
jurisdiction. ^ It has, also, exclusively, all such jurisdiction of 
suits, or proceedings against uml)assadors, or other public min¬ 
isters, or their domestics, or domestic servants, as a court of law 
can have or exercise, consisteiitly with the law of nations; and 
original but not exclusive jurisdiction of all suits brought by 
ambassadors or other public ministers, or in which a consul or 
vice-consul shall be a ])arty, [b) The Supreme Court was also 
clothed by the constitution (c) “with appellate jurisdic¬ 
tion, both as to law and fact, *with such exceptions and *299 
under such regulations as Congress should make;” and, 
by the Judiciary Act of 1789, appeals lie to this court from the 
circuit courts, and the courts of the several states. Final judg¬ 
ments and decrees, in civil actions and suits in equity, in the 
circuit courts of the United States, whether brought there by 
original process, or removed there from the state courts, or by 
appeal from the district courts, in cases wliere the matter in dis¬ 
pute exceeds two thousand dollars, exclusive of costs, may be 
reexamined, by writ of error, and reversed or alfirmed, in the 


(a) Acts of Congress of April 29tlf! 1802; Februagr 24th, 1807, sec. 5 ; May 4th, 
IS26; January 21st, 1829 ; March 3d, 1837, c. 34 ; and of IJth June, 1844, c. 96. 

(&) Act of Congress, September 24th, 1789, sec. 13. 

(c) Art. 3, sec. 2. 
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Supreme Court, (a) ^ Final judgments and decrees in the cir¬ 
cuit courts, in cases of admiralty and maritime jurisdiction, and 
of prize or no prize, where the matter in dispute exceeds two 
thousand dollars, exclusive of costs, may be reviewed on appeal 
in the Supreme Court; (6) and in admiralty and prize-casCs, 
new evidence is admitted to be receivable on appeal in the Su¬ 
preme Court, (c) This admission is conformable to the doc- 


^ (a) Act of Congress of September 24th, 1781), see. 22. In the cases of Gordon v* 

Ogden, and Smitli v. Honey, 3 Peters, 33, 4G9, it wa.s decided, that whatever may 
have been tl»c amount cliiimed by tiu; plaintilf in the court below, if the judgment in 
his favor be less than $2,000, and the writ of error has Itecn sued out hy the df/vudant 
below, the court has not jurisdiction ; but if the writ of error be brought by the plain- 
O'^below, and the amount elnimed in his doelaration exceeded S2,000, the court has 
jurisdiction, because, if the judgment ho reversed, he may recover what he claims. 
Knapp V. Banks, 2 How. U. S. 73; Bennett v. Biitlerworth, 8 Id 124. 

(?>) Thougli seamen may sue jointly for wages in the adrniralij, under shipping ar¬ 
ticles for the same voyage, their contracts arp treated as distinct; and though several 
claims of this description, contained in one suit, amount in the fcrgregate to more 
than $2,000, that is not sufricient to give jurisdiction on appeal lo the Supreme Court. 
Oliver V. Alexander, G Peters, 14.3. Conkling’s Treatise, (2d edit.) 32. 

Where separate libels filed by owners of a cargo were consolidated by order of the 
court, and the deci ee adjudged to some of th^ libellants more and to some less than 
two thousand dollars, the appeal to the Supreme Court wa& dismissed as to all the 
latter cases. Rich v. Lambert, 12 How. U. S. 347. 

(c) Act of Congress. March 3d, 1803, c. 40. It was decided, in United States v. 


I An Act of Congress of May 31, 1844, gives appellate jurisdiction to the Supremo 
Court, in revenue cases, without regard to the sum in dispute, provi<led the judgment ap¬ 
pealed from was rendered hi a (ircuit (vurt of the Vnited The United .States v. Carr, 

8 How. U. S. 1. If, by dejimtc computfithm^ it can be shown that a recovery cannot exceed 
two thousand dollars, no appeal can be hud. Scwall v, Chainbcrlain, 5 How, U. S. 6. 
The Supreme Court has no appellate jurisdiction wlien the Circuit Court refuses to grant 
a writ of habeas corpm^ ])ruyed for by a lather to take his cliild out of the custody of the 
mother* The value of the subject-matter in di.'^putc is, in its nature, incapable of being 
estinaated in money, and the rule of jurisdiction, therefore, cannot be applied. Barry v. 
Mercein, 6 How. U. S. 103. 'fhough the parties admit that the value of the thing in con- 
troversy^'s grottier than two thousand dollars, yet if it appear upon the face of the record 
to be less than that amount, the court will dismiss the appeal. Umnor v. United StatM, 
11 How. U. S. 103. The court will not compute interest to make-up the sum. UdftU v, 
Ohio, 17 Hqw. U. S. 17. Ulney v. Falcon, Id. 19. 
in, the matter of Metzger, 6 How. U. S. 176, it >vas held, that where a district judge, 
chemberst hud decided that there was sufilcicnt cause for the surrender of a . 
person claimed by the French government, and had committed him to custody to await 
the order of the President of the United States^ the Supreme Court had no jurisdiction 
to issue a habtat corpus for Uio purpose of reviewing that decision. Bat see, In the 
matter of Metzger, 1 Birb. S. C. R. 248 , where the authority of the United States district 
judg^r.was denied, and the prisoner discharged by a state judge. See In reKaino, 14 
-How* U* S. 103* 
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trine and usage of appellate courts of admiralty, permitting the 
parties, upon the appeal, to iuta-oducc new allegations and new 
proofs, and to add new counts to the libel, (a) So, also, a final 
judgment or decree, in any suit in the highest court of law or 
equity of a state, may be brought up,on error in point of law, 
to the Supreme Court of the United States, provided the valid¬ 
ity of a treaty, or statute of, or authoiity exercised under the 
United States, was drawn in question in the state court, and 
the decision was against that validity ; or provided the validity 
of any state authority was drawn in question, on the ground of 
its being repugnant to the constitution, treaties, or laws of the 
United States, and the decision was in favor of its validity; or 
provided the construction of any clause of the constitution, or 
of a treaty, or statute of, or commission held under the United 
Sfates, was dYawn in question, and the decision was 
against the title, right, privileges, or exemption, specuully *300 
claimed ufld(y the authority of the Union, .Upon 
error from a decision in a state court, no other error can be 
assigned or regarded, than such as appears upon the face of the 


Goodwin, 7 Cranch, 108, that in civil oa^cs at law, the jucl<^meut of the Circuit Court 
is final, where the cause is removc<l hy urit of error from the District Courts and no 
writ of error lies therefrom in such cases to llie Supreme Court of the United States. 
See 2 Whi'aton, U. S95. 12 I'eters’s U. 143, S. P. But hy the Act of Congress of 

July 4th, 184f), c. 43, sec. 3, this distinction was abolished, and writs of error now lie 
to the Supreme Court from all judgments of a circuit court in eases brought there by 
Wiits of error from the District Court, in like nuinuer as if the suit luid been origi¬ 
nally brought in the Circuit Court. • 

(<t) The Marianna Flora, 11 Wheaton, 38. Fo.stcr v. Gardiner, C. C. Mass. Amcr. 
Jur. voL ii. p. 21. 

(6) Act of Congress of September 24th, 1789, sec. 25. 


1 This does not apply to laws of the territories of the United States. Minors’ Bank v. 
State of iowa, 12 How. U. S. 1. An to the rnaimor in which the question must be raised 
in the state courts, to give the right of a))peal to the Supreme Court, see Williams, Trus¬ 
tee, V. Oliver, 12 How. U.S. 124. No appeal lies from the decisions of territorial judges 
acting as commissioners. United States v. Ferreira, 13 How. U. S. 40. The claim of a 
marshal to goods upon which he had levied an execution under a judgment of the Circuit 
Cour^ is a right asserted under the authority of the United States. Clements v. Berry, 
11 How. U. S. 398. The Supreme Court of the United States has no jurisdiction, under 
sec. 26 of the Judiciary Act, of a'controversy between partie# claiming title under patents 
granted by the state of Louisiana to lands belonging to, that stat# under grants made 
by Congress. Shaffer v. Scudday, 19 How. U. S. 16. ^ 
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record, and immediately reapccts the questions of validity, or 
construction of the constitution, treaties, statutes, commissions 
or authorities in dispute.^ 

The Supremo Court is also armed with that superintending 
authority over the inferior courts, which ought to be deposited 
in the highest tribunal and dernier resort of the people of the 
United States. It has power to issue writs of prohibition to 
the district courts, when proceeding as courts of admiralty and 
maritime jurisdiction, and to issue writs of mandamus^ in cases 
warranted by the principles and usages of law, to any courts 
appointed, or pcrsoiis holding office under the authority of the 
United States, (a) This court, and each of its judges, have 
power to grant writs of m exeat and of injunction; but the 
former writ cannot be granted unless a suit in equity be com¬ 
menced, and satisfactory proof be made that the i)arty designs 
quickly to leave the United States; and no injunction can be 
granted to ^tay proceedings in a state court, nor fix any case, 
without reasonable notice to the adverse party, (b) All the 
courts of the United States have power to issue writs of scire 
faciaSy habeas corpus^ and all other ^vrits not specially provided 
by statute, which may be necessary for the exercise of their 
respective jurisdictions, and agreeable to the principles 
*301 and usages of law. (c) * So the judges of the Supreme 


(а) Act of September 24th, 1789, see. 13. ^ 

(б) Act of Congress, March 2(1, 1793, c. 57, sec. 5. 

(c) Act of September 24th, 1789, see. 14. United States v. Hamilton, 3 Dallas, 17. 
Ex parte !boUmaii, 4 Cnmeh, 75 Ex parU' Kearney, 7 Wheaton, 38. Ex parte 
Watkins, 7 Peters's U. S. Hep. 508. The pnnriples and usages of law here mean those 
general principles and usages wliieli are to be found, not in the legislative acts of any 
particular state, but in that generally recogni/ed azul long established law, wliich forms 
the substra^^im of rlie laws of every state. Marshall, Ch. J., in United States v. Burr. 
The Judiciary Act of 1789, see. 17, gave to the courts of the United States pover to * 
punish, by fine or imprisonment, at the discretion of the courts, all contempts of 
authority, in any cause or hearing, before the same. But the Act of Congress of 
March 2, 1831, c. 99, limited and defined this power, by declaring that tlio power to 
issue attachments, and inflict summary punisliments, for contempt of court, shall'not 
be construed to extend to any cases except the misbehavior of any person in the pres¬ 
ence of the court, or so near thereto as to obstruct tlie administration of justice} and 

^ Andthe jurisdiceiou given in certified coses extends to questions of law only, and not 
to questions <if facU Wilson v. IJarnum, 8 How. U. S. 268. 
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Court, as well as the judges of the district courts, may, by 
habeas cor[nis, relieve the citizens from all manner of unjust 


the misbehavior of any of tlio officers of the said courts in tlioir official transac¬ 
tions ; and the disobedience or resistance, by any officer of the said courts, jiarty, 
juror, witness or any olhoV })orson, to any lawful writ, process, order, rule, decree, or 
command of the said courts. The piovisions of this Actt)f Conjiress have hern adopted 
in Tenneft^cc hy statute, in 1831, and in Ohio by statute, iu 1834, with even some 
impediments thrown in thewuy of the prompt execution of the power; for the statute 
in the latter state declares that the charge is to be stated iu writiiij;, and the aec'used 
shall be heard in his defence l>y himself or c(>uu>el. The power of the 10nf'li>)i courts 
is more extensive. Thus, where several persons were to !»e tried successively for the 
same treasoual>le act, the Court of Oyer and Tcunincr prohihitod publication of any 
of the proceedings, until the whole of the trials liad l>ecn I)rought to a conclusion; 
and it w'ns held that u i)iiblication, disregarding this order, was a contempt pnnisliablc 
by fine and iinpri.sonmriit, and that a party disregarding a sinninons to appear and 
answer for the contempt, miglit be fined in liis absence. The King r. Clement, 
4 Barnw. & Aid. 218. 11 ITice/s Kep. 08, vS. Ci, The fair aiul impartial adminis¬ 
tration of in .such <*ase.s would seem to rcquiic tlie cxi.stcucc and excrci.se of 

such a power. Tlu^Ai't rif (Jongicss, however, rc.u'lics ami jiroliibitl all interference 
by attachment and summary j)unishm<'nt for contempts coiriinittcd out of the presence 
of the eourt, hy liluds upon the court ami die ]>arties, and pending eauscs; and it is a 
very considerable, if not injuilicious ubiidgmeiil of the immcmorially exercised dis¬ 
cretion of tlie«conrts in respect to contempts. But iu the “ System of Ihnial Law, 
prcjiared for tlie state of Louisiana," in 1824, by Edward Livingston, Es«]., the courts 
were stripped of almost all power to pnserve themselves from insult. The code pro¬ 
vided for conteiujits m the jtreseme of the eouti^ by word, clamor, noise, or disobedience 
to legal orders, or violciic(‘, or tlueats. It provided, also, for contempts, by using 
verbally, in court, or in any pleading or writing, atUrensal to the jn(hj('^y in any cause 
peudhvj, any indecorous, coiiti mptuous, or insulting expression, to or of the judges, 
with intent to insult. But how did it provide? Contempts w'erc to be tried on indict¬ 
ment, (w’hicli may be at another session,) ami the jury arc to ])a.ss U])on the intent, 
and whether the w’ords were iudccoious, eontemptuous, or insulting. There is no 
provision at all for insulting gestures or looks, (’ode, tit. 5, c. 11. The New York 
Revised Statutes, vol ii. (4th ed.) p. 467, have dealt with the, sulijcet of contempts 
more tciiiperaudy and judiciously, and with a wiser regard for the honor and dignity 
of the courts, so essential to the orderly, jmre, independent, and impartial adniinis- 
^tration of justice. They provide tiuit every court of record may jiunish fummarijy, 
disorderlyyConiemptanuSy or insolefit hrhaniory committed in the immediate presence of 
the court, and tending to interrupt its proceedings and impair the respect due to its 
authority ; and for breaches of the peace, noises, and disturbances, tending directly to 
interrupt its proceedings ; and for wilful disobedience or resistance to lawftfl orders ; 
and Jbr the publication of false or grossly%inaccurate*rcports of its proceediugs. Tlie cooi- 
mUsioners appointed to revise the civil code of Pmnsylvamay by their report^ in January, 
1835, followed the substance of the Pennsylvania Act^of 1809, on the subject of con¬ 
tempts, and confined the power of imprisonment to contejnpts committed in open 
court. No publication out of court, respecting the conduct of the^ourt, or any of its 
officers, jurors, witnesses, or parties in any cause pending in court, exposes the party 
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imprisonment occurring under or by color of the authority of 
the United States, or for acts done, or omitted to be done, in 
pursuance of a law of the United States, or of a judicial au¬ 
thority of any court or judge thereof. The justices of the 
Sv^reme Courl, and the judges of district courts, may grant 
writs of habeas corpus^ when subjects of ^ly foreign govern¬ 
ment, and domiciled tlx'rein, arc in custody, under the authority 
or process of the United States, or of any state, for acts done 
under the order or sanction of any foreign state, the validity of 
which depends upon the law of nations, or under color thereof; 
and may hear the case, and discharge the prisoner, if entitled 
thereto by reason of such alleged authority set up, and the law 
of nations applicable thereto; and all proceedings had in the 
mean tiirie, under any state authority, are declared void, (a) ^ 


to summary punishment, and the only remedy for the persons ajrp'iwi^d ia by indict¬ 
ment or action *at law. The Act of Pennsylvania of Ihth Jnnb, isyo, enacted the 
Btjmc provision. In the case Ex parte Poulson, which arose upon a motion in the 
Circuit Court of the United States for the Eastern Ulstrirt of Pennsylvania, in 1835, 
in the cause of Drew v. Swift, for a rule on P^oulson, the editor of a daily paper, to 
show cause why an attaelnncnt sliouUl not issue against him for acontcilipt, in publish¬ 
ing a very libellous article upon the plaintitV petidiiig the trial, Judge Baldwin felt 
himself bound to deny the motitfe, in eoiisequenco of the Act of Congress of 1831. 
That Act had withdrawn from tlic courts of the United States the common-law power 
to protect their suitors, officers, witnesses, and themselves, against the libels of the 
press, however atrocious, and tliougli i)ublisbed and circulated pending the very trial 
of a cause, Tho case before him was one whh li showed, irj a very strong light, the 
unreasonableness of the law, in leaving the'suitor unprotected at the moment when 
he stands most in need of it, and wlien the miscliicf to him might be great and rem¬ 
ediless. The want of such proteeilon, and the undue distrust which the denial of 
the common-law power (Aor contempts im])lies, tend to impair, in the estimation of 
the public, the value of the administration of justice. 

The power of the courts to punish summarily for contempts, has been lately much 
restrained in England; for in the case of The King v, Faulkner, (2 Montagu & Ayr- 
toB’s CaseA in Bankruptcy, 311,) it was held, in the Court of Exchequer, that a singly 
commissioner of the Court of Bankruptcy, sitting alone, had no power to punish any 
centempt, however gross or personal. 

(a) Acts of Congress of Septemher 24th, 1789, sec. 14, and March 2d, 1833, c. 57, 
sec. 7, arft August 29th, 1842, c. 257. This last statute was passed in consequence 


i 

1 As to tho authority of tlio S\i,)rcme Court of the United States to issue a kabeoi corput 
as nn appellate tribunal, sip «»/,<?, p. 299, note. State courts have jurisdiction, ooncurreril 
with the federal courts, of a writ of hiibeas corpus for the body of a minor enlisted in the 
army. Commonwealth v. Fox,|7 Barr’s R. 836. This poT^er is denied In tiie matter of 
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* (2.) The limits and jurisdiction of the circuit courts Circuit 
of th^ United States have been subject to frequent 
changes, and their number has been steadily increasing with 
the increase of states and districts, ever since the first organi¬ 
zation of the national courts under the Act of Congress of the 
24th of September,, 1789. They are established in each district 
(with a few exceptions) of the nine great circuits into which the 
United States are now (n) divided. The first circuit is com¬ 
posed of the districts of Maine, New Hampshire, Massachusetts, 
and Rhode Island; the second circuit, of the districts of Con¬ 
necticut, Vermont, and the northern and southern districts of 
New Ycfl^lv; the third circuit of the district of New Jersey, and 
the eastern and western districts of rciinsylvania; the fourth 
circuit, of the districts of Maryland, Delaware, and Virginia; 
the? fifth circuit*of the dislricts of Alal)!iina and JiOuisiana; the 
sixth circuit, of the distriids of North Carolina, South Carolina, 
and Gcorgifi; ,tho seventh circuit, of the districts ot Ohio, Indi¬ 
ana, Illinois, and Michigan ; the eighth cinmit, of the Districts 
of Kentucky, cast, middle, and west Tennessee, and the district 
of Missouri; and the ninlK cinaiit, of the districts of Missis¬ 
sippi and Arkansas. In each district of these circuits, with the 
exception of some of the districts-^ in Alabama, Louisiana, 
Mississippi, and Arkansas, two circuit courts arc annually held 
by one of the judges of the Supreme Court and the district 
judge of the district; but the Supreme Court may, in cases 
where special circumstances shall in their judgment render th6 
same necessary, assign two of the judges of the Supreme Court 


of the case of McLeod, who was indicted for murder, in crossing the river Niagara, 
in the night, with an armed force, and seizing and destroying the steamboat Caro¬ 
line, attached to the American shore, and in which aifray an American citizen was 

* killed. He pleaded authority from the Canadian powers, which authority was •ad¬ 
mitted, or assumed, by the British government; but the pica was overruled by the 
judicial authorities of New York, and McLeod brought to trial. See 1 Hill, 377, 
and 25 Wendell, 483.^ 

(a), rt+O. 

Vertemaitre, Dist. Ct. for S. Diat. of Y., Law Kep. Apr. 1851, p. 60§, New York Leg. 
Obsr. May, 1861, p. 12d. • 

• * In Huron Denman, 2 Weis. H. & Gor. R. 167, it was helj, that the ratification of an 
individual’s act by the government rendered it an act of state, for wtisch the crom alone 
waa responsible. 
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to attend a circuit court; and when the district judge shall be 
absent, or shall have been counsel, or be interested in the cause, 
the Circuit Court may consist only of a judge of the Supreme 
Court, (tt) ^ 

*302 * These circuit courts, thus organized, are vested with 

original cognizance, concurrent with the courts of the 
several states, of all suits of a civil nature, at commoh law-or in 
equity, where the matter in dispute exceeds five hundred’dollars, 
exclusive of costs, and the United States are plaintiffs, or an 
alien is a party, and the suit is between a citizen of the state 
where the suit is ^brought, and a citizen of another state. (&) 
They have likewise exclusive coguizanee, exeej)t*iii certain 
cases which will he hereafter mentioned, of all crimes and 
offences cognizable under the authority of the United States, 
exce(?ding the degree of ordinary misdemeanors, and of them 
they have concurrent jurisdiction with the district courts, (c) 
But no person can be arrested in one district for trial in another, 
and no civil suit can be brought against an inhabitant of the 
United States out of his district; (d) ^ and the Act of Congress 


(a) Acts of Conj^^ross of April 29th, 1802, c. 31 ; of Murch 3(1, 1837, c. 34; of Feb¬ 
ruary 22d, 1838, c. 12 ; anil of August IGlh, 1842, c. 180. 

(ft) The dutnaf^es laid in tJjc dcclar.ation, if they exceed $500, ^ivc the jurisdiction 
as to the matter in dispute. Mans v. Dupont, 2 Wash. Cir. Rep. 463. Ft is the 
amount of damages claimed in the declaration that determines the jurisdiction in the 
federal courts. Gordon v. Longo^t, 16 IVtersV ii. 97. The limitation to $500 and 
Upwards, was abolished l)y the Act nf March 3d, 181.5, in cases where the United 
States are plaintiffs. Tlie suits between citizens, in civil causes, where the demand is 
to any small amount, belong to tlu local state courts, and arc generally cognizable 
before single magistrates, and with juries rediK od in number, or without juries, as the 
case may be, A late English statute (8 and 9 Viet, c. 127) instituted a court of that 
kind, of an efficient organization and summary jurisdiction. It consists of a single 
judge, who is to be a banister, a pleader, or an attorney of ten years’ standing; and 
it lias jur?.:dietion to try summarily all suits for debts under £20. The judge has 
power to commit, in all cases of fraud or misconduct, to prison for forty days, and is 
the judge of all matters of law and fact, and there is to be no appeal from his decis¬ 
ions i but certiorari will lie to remove all suits above £10. 

(c) Sec tnyira, pp. 360-363. *■ 

(rf) Process of foreign attachment cannot be issued by the circuit courts of the 


i If both the judges be di^ijuiiXfied by interest or otherwise, the cause will be oertlfled 
to the nearest court in tlcj circuit competent in point of law to try it. Richardson v.‘ 
Boston, 1 Curtis, 26U. 

3 “ But a civil suit may be bifought against an inhabitant of the United States, in aby 
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provides af^ainst the assumption of federal jurisdiction to be 
created by the assignment of promissory notes, or other choses 
in action, except foreign bills of exchange.^ This restriction 
applies to assignees by operation of law, (a) but it does not 
apply to notes payable to bearer; (A) nor to suits by Indorsee 
V. Indt>rser, for that,preates a new contract; (c) nor to suits in 
equity by a judgment creditor; (r/) nor k) cases in which the 
United*Slates are a party, (e) The circuit courts have also 


United Staton, whore tlio dofcndtiiit domiciled abroad. <jr not found witliin the dis¬ 
trict. The circuit courts cannot it-suc process beyond ilio limits of ihcir district, 
except suIjiKAiini, for witnosso.s ami executions in two special cases. Tolaiid t>. 
Sprajiiic, 12 IVtcrs, .HOO.'* • 

(n) Sere c. Pitot, 0 Cnmch, '132. 

(ii^Bull.ird BcII^l Ma^on, 251. Bank of Kentucky/?. Wistcr, 2 Peters, 318, 

(<•) Voini'.; c. Bryan, G Wliealon, I4G. 

{(/) Bean c, Smilli, 2 Mason, 252. Dexter r. Smith, Ibid. 303. 

(e) Bank of JJ#iU*d Statc.'i r. Plautcrs’ Bank of Ocorj^ia, 1» Whciiton^ 904. 


district in which he shall be found at the time of borviiijr the writ.” Act of Congress of 
ScptcTubor 24th, 178‘J, (I Statute^ at Large, 78.) Tiie circuit courts have jurisdiciion of 
torts, wheicvcr fominittcd, in caM*^ sslicie tliey have juriMlic'aou ot t!ic persons ol the par¬ 
ties. Mitcliell V. Uarnnaiy, 13 How. L’. S. 115. The state courts have jurisdiction in 
actions of troxcr, against a poktmastor, for non-ile]iv6l‘y of u letter. Teal v. Felton, 12 
JIow. U. S. 28L 


1 A <k'ht secured by a bond and mortgage is a “cho«c in action ” within the meaning 
of the statute. Sheldon v. Silk ^ How. U S. 441. In this ca.se, the (piestion was raised 
■whether tlie Act of Congres*., denying the courts of the United States Jurisdiction in cases 
where suits are brought on choses in actioik, umltr (he i:iri umstances meninmui in the texlj 
was within llic constitutional powers of Uongress^ ami the court held that it was. See, 
also, Smith r. Kcrnochen, 7 How. IJ. S. 108. Although the a.ssignor make the assignment 
for the express purpose of giving the United Slates courts jurisdiction, they will not have 
jurisdiction, unless the assignee was also privy to, or entertaineil such purpose. The rights 
of the remote assignee of a (hose in atthn shall not lie prejudiced by the disability of 
intermediate holders, if the party first entitled to the debt could have sued under the Act, 
and the assignee now occupy the same position. Milledollar v. Boll, 2 Wallace, Jr. C. C. 
8j84. The assignee is not restraiiuui from bringing suit to recover the thing iff specie, br 
damages for its detention. Dcshler r. Dodge, IG How. U. S. 622. 

* When an imiorsee of a paper, other than ii foreign bill of exchange, sues a remote in¬ 
dorser, and is obliged to trace his title through intermediate indorsers, the United States 
Circuit Court has no jurisdiction, unless it be shown that all the intermediate persons 
could have sustained an action in the United States pircuit Court to i*ccover the contenfe 
of the paper. Campbell v. Jordan, 1 Hempstead, C. C. K. 634. 

« Saddler v. Hudson, 2 Curtis, C. C. 6. In Allen v. Blunt, 1 Rlatchf. C. C. 480, in an 
action upon a judgment rendered in the Circuit Com# in Massachusetts, the plaintiff 
fSled to recover, because it did not affirmatively appear on the face of the record from 
that cou t, that the defendant whs personally served with process within that district* 
And eee ^odUer ff* Fallon, 2 Gortis, C. G. 676. 

VOL. I. ^ 29 
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appellate jurisdiction from all final decrees and judgments in 
the district courts, where the matter in dispute, exclusive of 
costs, exceeds fifty dollars. If the remedy be on final decrees 
in the district courts, in cases of admiralty and maritime juris¬ 
diction, and the matter in dispute exceeds three hundred dol¬ 
lars, it is by appeal; and if on final judgn\ents in civil actions, 
andth# tnatter«in dispute exceeds fifty dollars, it is by 
*303 writ of error, (a) And if any suit be commenced * in a 
state court against an alien, or by a citizen of the state in 
which the suit is brought against a citizen of another state,^ 
or against a citizen of the same state claiming lands under a 
grant from another state, and the matter in dispute exceeds five 
hundred dollars, exclusive of costs, the defendant, on giving 
security, may remove the cause to the next circuit court. (6) 
The circuit courts have also original cognizance in equity and 
at law of all suits arising under the revenue laws of the United 
States, or ucider any law of the United States i/pla^ive to copy¬ 
rights and patent-rights growing out of inventions and discov¬ 
eries, and to protect such rights by injunction, (c)^ The juris¬ 
diction in cases of copyrights applies, without regard to the 
• character of-the parties, or the amount in controversy; and 
with respect to the jurisdiction of the circuit courts, it may be 
laid down as the settled doctrine, that they are courts of limited^ 
though not of inferior jurisdiction; and it is necessary, there¬ 
fore, that there should appear upon the record of a circuit court, 
the facts or circumstances which give jurisdiction, either ex¬ 
pressly or by necessary legal intendment. (6?) 

(а) Arts of (Jongress of September 24th, 1789, sec. 11, 21, 22; and March 3d, 
1803, c, 40, sec, 2. 

(б) Act of Congress of September 24th, 1789, sec. 12. In Smets v. Williams, 4 
Paige’s R4p. 364, it was declared, that the amount of the original claim of the plain¬ 
tiff, and not the amount ultimately found due, determined the jurisdiction of the Court 
of Chancery of Wcw York, where it was limited to a certain sum. 

(c) Acts of April 17th, 1800, c. 25, sec. 3 ; of February I5th, 1819, sec. 1, and of 
July 4th, 1836, c. 357, sec. 17. Act of March 2d, 1833, entitled,/urMer to fir 

cciltiction of duties on imports^ C. 55, sec. 2. f 

{d) Turner v. The Bank of North America, 4 Dali. Bep. 11. McCormick u. Sul- 
lirantf^jO Wheatoii, 192. Soe^also, posf, p. 3K. The circuit courts are not author- 

.r"- -- -,-;- 

1 See Hubbard « Northern R. B. Co. 26 Verm. 716. 

* The mere fact that the subject-matter erf a contract is a patent-right, does not bring it 
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(3.) The district as well as the circuit courts are District 
derived from the power granted to Congress by the 
constitution, of constituting tribunals inferior to the Supreme 
Court. («) The United States arc at present divided into thirty- 
five districts, which generally consist of an entire state; but in 
New York, Perinsylvania, Virginia, North Carolina, South 
Carolina, 'Tennessee, Louisiana, Mississippi, hnd Alabama, 
•there {fire more districts than one. A court is established in each 
district, with some exceptions, consisting of one judge, who 
holds annually, in most of ^hem, four stated terms, and in some 
of them only three, or two, or one; and he holds, also, special 
courts in his discretion. There are at present only twenty-nine 
district judges; and it seems to be practically settled, sinc<^ the 
Ac^t of 1801, that Congress may, in their discretioti, abolish the 
inferior courts, and create new ones under a dift'erent organiza¬ 
tion. 

• The distnet^courts have, exclusive of the state courts, 
•cognizance of all lesser crimes atid ollenccs, cognizable *304 
under the authority of the United States, and committed 
within thejr respective districts, or upon the high seas, and which 
axe punishable by tine not exceeding one h\indred dollars, by im¬ 
prisonment not exceeding six mouths, or when corporal punish- 


ized to issue writs of mo)i(i(ituus, except when necessary for the cxennso of their ac¬ 
knowledged jnnsiliction. M’liitire c. V^ouct, 7 Crandi, 504. It will therefore lie to 
a district court refusing to proceed to judgment in a case subject to the appellate Ju¬ 
risdiction of the Circuit Court. Smith r Jackson,, I rainc, 453. It is a general prin¬ 
ciple of the contmon law, that \\heic a limited authority is given, if the party to whom 
it id given extends his jurisdiction to ol»jc*cts not within it, his warrant will be no pro¬ 
tection to the officers who act under it. Morrell v. Martin, 3 Manning & Granger, 581, 
(a) Art. 1, sec. 8. 


within the jurisdiction of the courts of the United States. Burr r. Gregory, 2 Paine, C. C. 
426. Goodyear v. Day, 1 Blatchf. C. C. 565. The jurisdiction of the circuit'courts ex¬ 
tends to cases arising under the patent hiws irrespective of the citizenship of the parties 
or of the amount involved. Allen r. Blunt, 1 Blatchf. C. C. 480. But the Act giving juris¬ 
diction to circuit courts in patent ca‘*es, without regard to citizenship, has hot changed 
the pTOvislon of the Judiciary Act of 1789, providing thit no civil suit shall be brought in 
^ circuit or district court, against an inhabitant of the United 4iitates, in any other district 
than that of which ho is an inhabitant or in which he shall be found a4 the time of serving 
the WXit ChaGTee v. Qay wai^, 20 How. U. S. 206# ^ 
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ment, not exceeding thirty stripes, is to be inflicted, (a) They 
have also exclusive original cognizance of all civil causes of 
admiralty and mariiimo jurisdiction, including all seizures under 
imposts, navigation, or trade laws of the United Slates, where 
the seizures are made upon the high seas, or on waters within 
their districts navigable from the sea with v#^sscls often or more 
tons burden; (b) and dlso of all other seizures made under the 
laws of the United Stales; and also of all suits for pPnaltie^ 
and forfeitures incurred under those laws. They have also 
cognizance, concurrent with the cycuit courts and the state 
courts, of'causes where an alien sues for a tort committed in 
violation of the law of nations, or of a treaty of the United 
States; and of all suits at common law, in which the United 
States arc plaintiflTs^ and the matter in dispute amounts, exeln-, 
sive of costs, to two hundred dollars. They have jurisdiction, 
likewise, exclusive of the courts of the several states, of all suits 
against corfsuls or vicc-cpnsuls, except for offences above the 
magnitude which has been mentioned, (c) They have also 
cognizance of complaints by whomsoever instituted, in eases of 
captures made within the waters of the United States, or within 
a marine league of its coast; (d) and to repeal patents unduly 
obtained, (e) 


(a) By the Acts of Conjfrcss of Aiip;ust 23d, 1S42, c. 188, and of Au^u^it 8th, 1846, 
c. 98, the district courts were declnrcd to Iisiajc coiiciii n ut jurisdiction wiih the circuit 
COurN, of all crimes and oflcnccs against tlu* United Siat<*s, tlic punisliinenr of which 
is not capital. 

(b) The fxchtHive original cognizance of nil civil causes of admiralty and maritime 

Jurihdiction is understood to he exclusive as bettretn the district aud nrciut courts^ and 
tliat the jiiri'-diction nniy he conciinent with courts of coininoii law, in civ'.cs in which 
a common-law remedy may he a<lc{|uate and proj>cr, inai-miiHi as the Judiciary Act of 
I7f*9, sec. fl, when on this very point, saves to suitors, in all cases, the right of a 
commondaw remedy, where the common law is competent to give it.” * 

(c) Act of Congress of Scntenihcr 24th, 17.89, c. 20, sec. 9, By Act of Congress of 
August 8th, 1846, c. lor>, the di>trirt and circuit courts, and the commissiomu’s to take 
affidavits,* &o., have jurisdiction, as justices of the peace, against offenders again.st the 
United States, and, on the application of foreign consuls and commercial ageuU, to 
enforce their awards and decri'cs by arrest and imprisonment, &c. 

(rf) Act of April 20th, 1818, c. 88, see. 7. 

(c) Act of F'ehruary 21st, 17?0, c, 49, see. 10. By the Act of Congress of August 
23d, 1842, c. 188, the distfict coiuls, as courts of admiralty, and the circuits couits, as 
courts of equity, are to be dcemetl always open for the ptirpose of filing pleadings and 
issuing processes, and for intcflocutory motions and orda*s. 
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The judges of the district courts have, also, in cases where 
the party has not had a reasonable time to apply to the Circuit 
Court, as full power to grant writs of injunction to operate with- 
in their respective districts, as is exercised by the judges 
of the Supreme Court, and to continue until the *next *305 
Circuit Court, («) #Thcy may also grant injunctions, in 
particular bases, under the Act for the beiter organization of the 
treasury departmenL {b) 

In addition to these general powers vested in the district 
courts, they have, in those cases where the districts are so situ¬ 
ated as not to permit conveniently the presence of a judge of 
the Supreme Court, the powers of a circuit court superadded to 
their ordinary powers of a district court, (c*) 

To guard against the inconvenience of a ditference of opinion 
between the circuit judge and the district judge, when holding 
together a circuit court, it is provided by law, that in all cases 
of appeal or eiror, from the district to the circuit •court, judg¬ 
ment is to be rendered in conformity to the opinion of the judge 
of the Suprtime Court presiding in such circuit court. And in 
all other cases of a disagreeuicnt of opinion between the circuit 
and district judges, the point may be certified into the Supreme 
Coiut for its decision; ^ but in no case shall imprisonment be 
allowed, or punishment be inflicted, where the judges of the Cir¬ 
cuit Court are divided in upinioii upon the question, {d) 

The superior courts of the several ttoitories of the United 
States, in which no district court is established, have the en¬ 
larged jurisdiction of circuit courts, subject to revision by writ 
of error and appeal to the Supreme Court, (e) The district 
and'territorial judges of the United States are required to re- 


(а) Art of February 13tb, 1807, e. 13, sec. l! 

(б) Act of Congress of May 15th, 1820, c. lt)7, sec. 4 and 5. 

(c) Act of February I9tb, 1831, e. 28. • 

(</) Act of April 29th, 1802, c. 31, see. 5, 6. 

(e) Act of March 3d, 1805, c. 38, sec*. 1. 


^ 1 The question upon which the disagreement takes place, imusi be tpedjically stated. 
It is not sufficient to certify, generftliy, that the judges disagreed upen the whole cate as 
to what judgment should be rendered. Sadler v, Hoovei^ 7 Uow. R. 646. 

A • • • 
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side within their respective jurisdictions; and no federal judge 
can act as counsel, or be engaged in the practice of the 
law. (a) 

*306 *(4.) The state courts are, in some cases, invested, 

by Acts of Congress, with the cognizance of cases 
vestpd in arising under the laws of the United States. By, the 
state Lourtb. March 8th, 1806, and April 2ist,'1808, and 

March 3d, 1815, the county courts within or adjoining the 
revenue districts in certain parts of the states of New York, 
Pennsylvania, and Ohio, were authorized to take cognizance of 
prosecutions for tines, peiialties, and forfeitures, arising under 
th(‘ revenue laws of the United States ; and the state or county 
courts adjoining any collection district, in relation to taxes or 
internal duties which may, at any time hereafter, be assessed, 
have cognizance of all suits for taxes, duties, tines, penalties, 
and forfeitures arising thereon, (h) 

In attending to this general survey of the organization of the 
jxidiciary establishment of the United States, it will be per¬ 
ceived, that all the great features of the system are to be found 
in the Act of Congress which was passed in September, 1789, 
at the first session of the first Congress under the present con¬ 
stitution. That Act has stood the test of experience since that 
time, with very little alteration or improvement; and this fact 
is no small evidence of the wisdom of the plan, and of its adap¬ 
tation to the interest and convenience of the country. The Act 
of 1789 was the work of much profound rellection, and of great 
legal knowledge; and the system then formed and reduced to 
practice has been so snecessfid and so beneficial in its opera¬ 
tion, that the administration of justice in the federal courts has 
been constantly rising in influence and reputation. 

, The principal officers of the courts are attorneys and counsel¬ 
lors, clerks and rnarsllals. 

Attorneys Attorneys and counsel are regularly admitted 

and coun- by the several courts, to assist the parties in their plead¬ 
ings, and in the conduct of their cause’s, in those cases 
in which the parties do not appear and manage their own 
307 causes' personaRy, *a3 they arc expressly permitted to 


^el. 


(a) Actof December 18,^1812, sec. 1. 


(b)Ji^ide infijUt PP* 400-405. 
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do. {a) This privilege conceded to parties, though reasonable 
in itself, is, upon the whole, useless ; and the necessity of a 
distinct profession, to render the application of the law easy 
and certain to every individual case, has always been felt in 
every country under the government of written law. As prop¬ 
erty becomes secur^, and the arts arc cultivated, and commerce 
flourishes,* and when wealth and luxuiy are introduced, and 
create4he infinite distinctions and refinements of civilized life, 
the law will gradually and necessarily assume the character of 
a complicated science, requiring for its application the skill and 
learning of a particular profession. After the publicalion of 
the twelve tables, suitors at Rome were obliged to resort tb\he 
assistance of their patrons, and judicial proceedings became the 
study and practice of a distinct and learned body of men. (6) 
Tlfe division of advocates into attorneys and counsel has been 
adoj)ted fi;om the prevailing usagti in the English courts. The 
business il^^ former is to carry on the practical and more 
mechanical parts of the suit, and of the latter to draw or review 
and correct the special pleaditigs, to manage the cause at the 
trial, and also during the whole course of the suit, to apply 
established principles of law to the exigencies of the case. In 
the Supreme Court of the United States, the two degrees of 
attorney and counsel are kept separate, and no |>erson is per¬ 
mitted to practice both as attorney and counsellor in that court. 
This was by a rule of the court in February, 1790 ; and when, 
afterwards, in August, 1801, the court declared that counsellors 
might be admitted as alturneys. on taking the usual oath, this 
did not mean or imply, that if a counsellor was thus admitted as 
attqrney, he could continue to act as counsellor. He must mate 
his election between the two degrees. In all the other 
courts of the United States, as well as in the courts* of *3j08 
New York and the otht‘r states, the same person can bo 
admitted to the two degrees of attorney and counsel, and exer¬ 
cise the powers of each, (c) 


(a) Act of Congress of Septemt'T*24111, 1789, see. ^5. 

-• (6) Gmvina, dc Ortu et Prog. Jur. Civ. sec. 40. 

(c) In tlie convention which met in the year 1846 to revise the tonstitiitlon of New 
York, tliero was a strong elfort made to remove all ii^peUiments to the free admission 
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^ Besides the ordinary attorneys, the statute has directed (a) 
that a meet person, learned in the law, be appointed to act as 
attorney-general of the United States; and besides specialand 
incidental duties, it is made generally his duty to prosecute and 
conduct all suits in the Supreme Court in which the United 
States are concerned, and to giv(i his advice and opinion upon 
questions of law, when required by tlie President or the heads 
of the departments,^ Each judicial district- has likewise a 
public officer to act as attorney for the United States in the 
district, and to prosecute all delinquents for crimes or offences 
cognizable under the authority of the United States, and to 
prdsfecute all civil actions within his district in which the 
United States are concerned, (b) 

(2.) Clerks are appointed hy the several courts, 
except that the clerk of the District Court is ex ojficio 
clerk of the Circuit Court in such district.^ They have the 
custody of the seal and records, and are bound s!ign and seal 
all process, and to record the proceedings and judgments of the 
courts. Aiid this is a trust of so much importance, that, in 


Clerks. 


of all persons to tho courts of justice to act as counsel and attorneys. But the char¬ 
acter and utility of the profession were saved, and the attempted innovation resulted 
in tho constitutional provision, that “ any male citizen of the age of 21 years, of good 
moral character, and who possesses ilic requisite qualifications of learning and ability, 
should be entitled to admission to practice in all the courts of this state.^* This was 
leaving the rule for admission to be cssent,ially as it before existed, for it must of 
necessity belong to tho courts, in which the admission is applied for, to judge of tlie 
satisfactory test of the good moral character and the requisite learning and ability of 
the candidates. 

The courts ought to be vigilant and thorough in their examination respecting the 
ability, learning, and character of candidates for admission to practice as advocates 
in the courts. The interests of clients, the safety of the <'ommunity, the purity, intel¬ 
ligence, arjd integrity of the administration of justice, and, indeed, the preservation of 
alf our constitutional rights and liberties, arc deeply concerned in the elevated, morai 
and educational standard and character of the members of the legal profession. 

(а) Act of Congress of September 24tli, 1789, sec. 35. 

(б) Ibid. Tho Act of Congress of 29th May, 1830, c. 153, sec. 1, instituted the 


' See an elaborate exposition of tho office an^ duties of tho Attorney-General of the 
United States. Opinions of Attorneys-Oenernl, vol. vii. 826. 

sfiutby Act of Congress of Fehnmry 28th, 1838,(6 Statutes at Large, 822,)all the Circiftt 
Courts of tho Unitid States have tho appointment of their owft clerks, and, in case of a 
disagreement between the judges, the appointment to made by the presiding judge.' 
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addition to the ordinary oath of office, clerks arc Obliged to 
give security to the public for the faithful performance of their 
duty. To guard still further against abuse of office, all 
moneys paid into the circuit or district courts, or received by 
the officers in cases pending therein, are required to be im¬ 
mediately de[)ositeQl in bank ; and no money can be drawn 
out of the* bank, except by an order of judge, to be signed 
by him* and certified of record by the clerk. The clerks are 
likewise bound, at every regular session of the courts, to ex- 
Inbit an account of all the moneys remaining in court. (/>) 

*(3.) Marshals are analogous to sheriffs at common *309 
law. They are appointed for each judicial district * * 
by the President and Senate, for the term of four 
yeajs, but are removable at pleasure; and it is the duly of the 
marshal to attend the district and circuit courts, tind to execute, 
within the district, all lawful precepts directed to him, and to 
command all Exquisite assistance in the execution t)f his duty. 
There are also various special duties assigned by statute to the 
marshals. The appointment of deputies is a power incidental 
to the office, and tlie marshal is responsible civiliter for their 
conduct, and they are removable nut only at his pleasure, but 
they are also by statute made removable at th(i pleasure of the 
district or circuit courts, (r) The Act says, that the marshal 
shall be removable at pleasure, without saying by whom ; and 
on the first organization of thc^ government, it was made a ques¬ 
tion whether the power of removal, in case of officers aj)pointed 
to hold at pleasure, resided anywhere but in the body which 
appointed, and of course whether the consent of the Senate was 


ofHco of Soliritar of the. Tmmiry; and it is his duty to direct and superintend all orders, 
Suits or proceedings in law or equity, for the recovery of money, chattels, and lan'ds, 
in the name and for ll)C use of tlio United States, and to have eliarge of all lands and 
other property convoyed to the United States in payment of debts, and of .nU trusts 
created for their use in payment of debts due to them, and to sell and dispose of lands 
assigned to the United States, or vested in them hy mortgage in payment of debts ; 
and to.instniet the district attorneys, nlarshalsy and clerks of the eireuit and district 
courts, in relation to suits in which the United States arc conoerned. See the Act 
aforesaid, in which his powers and lilies are speeifioaljy detailed. 

'*( 0 ) Act of Congress of September 24th, 1789, sec. 7. 

(b) Act of March 3d, 1817, c. 108. 

(c) Act of Congress of Sjptcmbqr 24th, 1789, sec. 2^7. 
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not requisite to remove. This was the construction given to 
the constitution while it was pending for ratification before the 
state conventions, by the author of The Federalist. “ The 
consent of the Senate,” The Federalist observes, (a) “ would 
be necessary to displace as well as to appoint;” and he goes 
on to observe, that “ those who can best tstimate the value of 
a steady administratidn, will be most disposed to prize a pro¬ 
vision which connects the official existence of public men with 
the approbation or disapprobation of that body, which, from 
the great permanency of its own composition, will, in all prob¬ 
ability, be less subject to inconstancy than any other member 
of the government” But the construction which was given 
to the conslitution by Congress, after great consideration and 
discussion, was different, tn the Act for establishing 
*3]0 * the treasury department, (t) the Secretary was con¬ 
templated as being removable from office by the Pres¬ 
ident. The*words of the Act are, ‘‘ That whenever the Secretary 
• . __ 

shall be removed from office by the President of the United Staies,^ 
or in any other case of vacancy in the office, the assistant shall 
act,” &c. This amounted to a legislative construction of the 
constitution, and it has ever since been acquiesced in and acted 
upon, as of decisive authority in the case. It applies equally 
to every other officer of government appointed by the President 
and Senate, whose term of duration is not specially declared. 
It is supported by the weighty reason, that the subordinate 
officers in the executive department ought to hold at the pleas¬ 
ure of the head of that department, because he is invested 
generally with the executive authority, and every participation 
in that authority by the Senate was an exception to a general 
principle, and ought to be taken strictly. The President is the 
great responsible officer for the faithful execution of the law, 
and the power of removal was incidental to that duty, and 
inig4t often be requisite to fulfil it. 

This question has never been made the subject of judicial 
discussion; and the construction*given to the constitution in 
1789, has continued to rest on this loose, incidental, declaratory 
opinion of Congress, ai\d the sense and practice of government 


{a) No. 77. 


(6^) Septjmbt?r 2d, 1789, fleo. 7. 
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since that time. It may now be considered as firmly and def¬ 
initely settled, and there is good sense and practical utility in 
the construction. It is, however, a striking fact in the con¬ 
stitutional history of our government, that a power so trans¬ 
cendent as that is, which places at the disposal of the Presi¬ 
dent alone, the te^nure of every executive officer appointed 
by the President and Senate, should depend upon inference 
merely,*and should have been gratuitously declared by the first 
Cohgress, in opposition to that high authority of The 
* Federalist; and should have been supported or ac- *311 
quiesced in by some of those distinguished men who 
questioned or denied the power of Congress, even to incorpomte 
a national bank, (a) 

The marshal is obliged to give security to the United States 
in twenty thuus*and dollars, for the faithful performance of the 
duties of his office by himself and his deputies,* and, together 
with his deputies, to lake an oath of office, (b) ^y the com¬ 
mon law, the death of the principal is a virtual repeal of the 
authority of the substitute or deputy; but to guard against any 
inconvenience wliich might ^arise from the operation of this 
principle, a*nd to prevent the mischiefs of a vacancy in office, 
the Act establishing the judicial courts has provided, that in case 
of the death of the marshal, his deputies’ shall continue in office, 


(a) As tlic instances of the exercise of, the power of removal from office have been 

multiplied beyond all former example, under President Jackson’s administration, the 

propriety of the concession of the power itself, hy the first Congress, has been strongly 

questioned. It is the power of Congress, »\t any time, says a high authority, to correct 

the extensive operation of this executive power, by placing the aj>pointmcnt of infirior 

officers (and which would include ninety-nine out of a hundred, of the lucrative oIBces 

of the government) mother hands. J Story’s Comm. 394-397, 

(ft) Act of Congress of September 24th, 1789, sec. 27. By the Act of Congress of 

April loth, 1806, c. 21, the marshal's bonds are to be filed and recorded in the ofiicc 

of the cleA of the District Court or Circuit Court sitting within the distrii t; and 

suits for the breach of the condition of any such bond may ho instituted ih the name 

and for the sole use of the person injured by a breach of the condition of the bond, 

and judgments on the bond are to remain as a security for the benefit of any person 

injured by the breach thereof. * 

/ 

•I The deputy marshal is an officer of the District Court and jmenable to its jurisdiction 
for malfeasance in office, and the jurisdiction may be exercised byisummaiy order or 
attachment for contempt. The Bark Laurens and $20,000 in specie, 1 Abbott’s Adm. 508, 

• I ' . 
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unleite otherwise especially removed, and shall execute the same 
in the name of the deceased marshal, until another marshal 
shall be appointed and sworn. So, a marshal, when removed 
from office, or his term of office expires, may still execute all 
process in his hands, and he remains responsible for his pris¬ 
oners until they are duly delivered over to his successor, (a) * 
And with respect to the custody of the prisoners, under the law 
of the United States, the marshal is directed to deliver bis pris¬ 
oners to the keeper of one of the jails of the state in which he 
is marshal, in cases where the legislature of the state, in con¬ 
formity with the recommendation of Congress, have made it the 
duty, of the jailers to receive them; but where they have not, 
the marshal, under the direction of the district judge, is to pro¬ 
vide his own place of^ security. 


(а) Ibii). see. 28. 

(б) licsolutio.is of Conj^rcss, September 23<1, 1789, and Mivjsch 3d, 1791. See, 
atso, the Act of Congress of Januiiry 6tli, 1800, and 1 Paine’s liep. 3G8. The mar¬ 
shal is bound to take from the prisoner under United Suites process, a bond for the 
limits, as in the case for prisoners under state process. 


' Stewart u. Hamilton, PMcLean, 534. United States v. Rank of Arkansas, Ilcmpst. C. 
C. 460. Doolittle’s Lessee v. liryan, 14 How. U. S. 563. 
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* LECTUEE XV. * 

OF THE* ORIGINAL AND AFPKLLATE JtjRlSDlCTION OF THE SUPREME 

COURT. 


Having taken a general view of the great departments of the 
government of the United States, 1 proceed to a more prf?cise 
examination of its powers and (iutics, and of the degree of sub¬ 
ordination undp which the stale governments are constitu¬ 
tionally placed. 

The constitution of the United States is'an instru- „ 

^ Test of con- 

ment containing the grant of apecijic powers, and the atitntionai 
government of the Union cannot claim any powers * 
but what arc contained in the grant, and given cither expressly, 
Or by nece^ssary implication,* The powers vested in the state 
governments by their respective constitutions, or remaining with 
the people of the sev(.Tal states prior to^hc establishment of the 
constitution of the United ^^tates, continue unaltered and unim¬ 
paired, except so far as they arc granted to the United States. 
We are to ascertain the true construction of the constitution, 
and the precise extent of the residuary authorities of the sev- 
ral states, by the declared sense and practice of the govern¬ 
ments respectively, when there is no collision ; and in all other 
cases where the question is of a judicial nature, we are to as¬ 
certain it by the decisions of the Supreme Court of the United 
States ; and those decisions ought to be studied and universally 
understood, in respect to all the leading questions of constitu¬ 
tional law. {a) The people of the United States have declared 
the constitution to be the supreme law of the land, and it is 
entitled to universal and implicit ob<fdience. Every act of Con¬ 
gress, and every act of the legislatures of the states, and every 
gart of the constitutior. eff any states which are repugnant 


VOL. I. 


(a) Sec aupra^ p. 243. 
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*314 to the constitution * of the United States, are necessa¬ 
rily void. This is a clear and settled principle of con¬ 
stitutional jurisprudence. The judicial power of the Union is 
declared to extend to all cases in law and equity arising under 
the constitution ; and to the judicial power it belongs, whenever 

I 

a case is judicially before it, to determine w^hat is the law of the 
land. The determination of the Supreme Court of the United 
States, in every such case, must be final and conclusive, because 
the constitution gives to that tribunal the power to decide, and 
gives no appeal from the decision. 

With respect to the judicial power, it may be generally ob- 
ser^d, as the Supreme Court declared, in the case of Turner v. 
The Bank of North Ameriva^ {a) that the disposal of the judicial 
power, except in a few specified cases, belongs to Congress ; and 
the courts cannot exercise jurisdiction in every case to which 
thfe judicial power extends, without the inWvention of Congress, 
who are not bound to enlarge the jurisdiction^,of* the federal 
courts to every subject which the constitution might warrant. 
So, again, it has been decided, {b) that Congress has not dele¬ 
gated the exercise of judicial power to the circuit courts, but in 
certain specific cases. Both the constitution and an Act of 
Congress must concur%n conferring power upon the circuit 
courts. A considerable portion of tin; judicial power, placed at 
the disposal of Congress by the constitution, has been inten¬ 
tionally permitted to lie dormant, by not being called into action 
by law. (c) The 11th section of the Judiciary Act of 1789, giving 
jurisdiction to the circuit courts, has not covered the whole 
ground of the constitution, and those courts cannot, for instance, 
issue a mandamus^ but in those cases in which it may be neces¬ 
sary to the exercise of their jurisdiction, (d) 

jurfsdTcfiorf* original jurisdiction of the Supreme Court is 

of the Su- very limited, and it has been decided that Congress has' 

S reme , , ^ 

ourt no power to extend it. (e) It is confined by the con- 
(a) 4 Dallas, 8. 

(6) M'lntire v. "Wood, 7 Cranch; 504. Livingston v. Van Ingen, 1 Vathe,45. 
United States w, Hudson & Goodwin, 7 Cranch, 32. United States v, Bevans, 

3 Wheaton, 336. ^ 

(c) ConltHtig*s Treatise^ 2d edit. 68. 

(d) Smith r. Jackson, I Paine's Rep. 453. 

(e) Marbury w. Madison, 1 Cranch, 137. 
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stitution to those cases which affect ambassadors, other 
lie ministers and consuls, and to those in which a 
state is a party; (a) and *it has been made a question, *315 
whether this original jurisdiction of the Supreme Court 
was intended by the constitution to be exclusive. The Judi¬ 
ciary Act of 1789 seems to have <;onsidered it to be competent 
for Congress to vest concurren# jurisdiction, in those specified 
cases, fn.other courts; for it gave a concurrent jurisdiction, in 
some of those cases, to the circuit courts. (6) In the case of 
The United States v. Ravara^ (c) this point arose in the Circuit 
Court for Pennsylvania district, and it was held that Congress 
could vest a concurrent jurisdiction in other courts, of those very 
cases over which the Supreme Court had original jurisdiction ; 
and that the word original was not to be taken to imply exclu¬ 
sive cognizAuco of the cases enumerated. But tiie opiniun of 
the Supreme Court of the United States, in Marbury v. Modi’- 
son^ {d) goc^ hf towards establishing the principle pf exclusive 
jurisdi<Stion in the Supreme Court in all fhose cases of original 
jurisdiction. This last ease was considered, in Pennsylvania v. 
Koshff^ (e] as shaking the decision in the case of Ravara; and 
yet the qtieslion was still left in doubt by fhe Supretne Court, 
in the case of The United States v. Ortega^ (/) and a decision 
upon it was purposely waived, (g) 

Admitting that this original jurisdiction of the Supreme Court 
may be shared by other courts in the discretion of Congress, it 
has been decided, as we shall presently see, that this original 
jurisdiction cannot be enlarged, and that the Supreme Court 
cannot be vested, even by Congress, with any original jurisdic¬ 
tion in other cases than those described in the constitution. It 
is the appellate jurisdiction of the Supreme Court that clothes 


(aj Art. 3, sec. 2. 

(&) Act of Congress, September 24th, 1789, sec. 13. 

(c) 2 Dallas^ 297. 

(d) 1, Crunch, 137. 

{e) 6 Serg. & Rawle, 545. 

(/) 11 Wheaton, 467. 

{g) In the official opinion of the Atorney-General^f tho United States, in 1797, it 
was held, that tho Supremo Court of tho United States l)^d no jurisdiction, 

until given by statute, and that it was capable of having It conferr^ by law in tlie case 
of ambassadors, os in the case of libels, &c. Opinions of tho Attorneys-General, 
(July 27th, 1797.) Tol.i.p.^2. * 
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it with most of its dignity and efficacy, and renders it a 
• 316 constant object of attention and solicitude on the “part of 
the governments and the people of the several states, (a) 
Appellate (1.) The Supreme Court has appellate jurisdiction, 
jurisdiction, certain cases, over final decisions in the ^tate courts, 

but it has no power to review its own decisions, either at law 
or in equity. (/;) « ♦ 

We have seen (r) that, by the Act of Congress of tbe^lth of 
September, 1789, sec. 25, a final judgment or decree in any suit 
in the highest court of law or equity of a state, where is drawn 
in question the validity of a treaty, and the decision is against 
it^^alidity; or where is drawn in question the construction of 
a treaty, and the decision is against the title, right, or privilege 
set up or claimed under it, may be rei'xamined and reversed or 
affirmed in the Supreme Court of the United States, upon a 
writ of error; and, upon reversal, the cause may be remanded 
for final deaision, or the Supreme Court may, at^thcir discretion, 
if the cause shall have been once remanded before, pre^eed to 
a final decision of the same, and award execution. The word 
in the Judiciary Act, is understood to apply to all judg- 
meats and decrees which determine the particular cause; and it 
is not to be confined to those judgments and dCcjees which are 
final so as to terminate all further or renewed litigation, in a 
new suit on the same right, [d) ^ Under this appellate authority, 
it was declared in the case of Clcrke v. Harwood, (e) that if the 
highest court in a state reverse the judgment of a subordinate 


(a) The Imperial Chamber and the Aulic Couneil in the Germanic constitution^ 
were tribunals of appellate jurisdiction only. It was the original law of Germany, 
that no man could be sued, except in the state or province to which he belonged. 
1 Hallam on the Middle Ages, 371, 372. 

^6) Washington Bridge Company v. Stewart, 3 How. U. S. 413. 

(c) Supra, p. 299. 

(rf) Westpn V. City Council of Charleston, 2 Peters's U. S. Hop. 449. See Judge 
Conkling's Treatise on the Courts of the United States, 2(1 edit. p. 23, for a citatiou 
of the cases on this jicint. This treatise of the learned judge is copious, accurate, 
aod a very useful digest for the profession. The details of the practice of the courts 
of the United States, supported by a full review of the statutes, judicial decisions, and 
rules of the courts, are excellent. * ^ 

3 Dallas, 343. t , 

a See Forgay tf, Conrad, 6 liow. U. S. 201. Pulliam v. Clirlstian, Id. 209. 


V 
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court, and, on appeal to the Supreme Comrt of the United States, 
the judgment of the highest state court be in its turn reversed, 
it becomes a mere nullity, and the mandate for execution may 
issue to the inferior state court. But, in the case of Fairfax v. 
Hunter, (a) a writ of error from the Supreme Court of the United 
States was awarded to the Court of Appeals of Virginia, 
upon a judgment iif * that court against the right claimed * 317 
under,a construction of the treaties made with Great 
Britain in 1783 and 1794, and the judgment of the Court of 
Appeals was reversed, and the cause remanded, and the Court 
of Appeals below were required to cause the original judgment, 
which had been reversed in that court, to be carried into due 
execution. The Court of Ap{)eals, when the cause came, back 
to them, resolved that the appellate power of the Supreme 
C(furt of the feJjiited Slates did not extend to that court, and 
that so much of the Act of Congress as extended the appellate 
jurisdictioi^of the Supreme Court lo that court, was not war¬ 
ranted by the* constitution ; and that the proceedings in the 
Supreme Court were varum non judive in relation to that court; 
and they consequently declined obedience to its mandate. A 
writ of error was awarded^ upon this refusal, and the cause 
came up again before the Supreme Court of the United States, 
in a case in which the judgment of the court below drew in 
question, and denied the validity of the statute of the United 
States, authorizing an appeal from a state court. (/;) 

A graver question could scarcely have arisen in that court, or 
one involving considerations of higher importanct; and delicacy, 
or more deeply affecting tlie permanency and tranquillity of the 
American Union. In the opinion wliich was delivered, the court 
observed, that the constitution unavoidably dealt in general lan¬ 
guage, and did not enter into a minute specification of powers, 

• or declare the means by which those powers were to fte carried 
into execution. This would have been a perilous and difficult, 
if not an impracticable task; and the constitution left it to Con¬ 
gress, from time to time, to adopt its own means to effectuate 
legitimate objects, and to ffiould ahd model the exercise of its * 

---- 

(a) 7 Cranch, 608. n 

{h) Martin y. Hunter, I Wheaton, 304. 
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powers, as its own*wisdom tfiid the public interest should re¬ 
quire. 

The judicial power of the United States is declared to ex¬ 
tend to all cases arising under treaties made under the 
*318 * authority of the United States. It was an absolute 
. grant of the judicial power in that case, and it was 
competent for the people of this country tf) invest the general 
government with tha{, or with any other powers they^ might 
deem proper and necessary, and to prohibit the stales from the 
exercise of any powers which were, hi their judgment, incom¬ 
patible tvith the objects of ihe general compact. Congress 
were bound, by the injunctions of the constitution, to create 
inferior courts, in which to vest all that judicial jurisdiction 
which was exclusively vested in the United States, and of 
which the Supreme Court cannot take any other than an appel¬ 
late cognizance. The whole-judicial power must be at all times 
vested, either in an original or appellate form, in ,«omc courts 
created undfer the authority of the United States. The grant 
of the judicial power was absolute, and it was imperative upon 
Congress to provide for the appellate jurisdiction of the federal 
courts, in all the cases in which judicial power was exclusively 
Ranted by the constitution, and not given, by way of original 
jurisdiction, to the Supremo Court, 

The court, in their examination of the judicial power, sup¬ 
posed that the constitiitioii took a distinction between two 
classes of enumerated cases. It intended that the judicial 
power, either in an original or aj)pellate form, should extend 
absolutely to all caacs in law and equity arising under the 
constitution, the laws of the United States, and treaties made 
under their authority; and to all cases aliecting ambassadors, 
other public ministers and consuls; and to all cases of admi- 
ridty and maritime jurisdiction ; because these cases were ot 
vital importance to the sovereignty of the Union, and they 
entered into the national policy, and affected the nationat 
lights, and the law and coijiity of nations. The original or 
appellate jurisdiction ought, theref6re, to be commensurate with 
the mischiefs intended to be remed;ed, and the policy in view. 
But in respect to anoth6r class of cases, the constitution seemed^ 
ex indmtriay to drop the word all^ and to extend the juris- 
*319 diction of the ••judiciary, not to aU^controversies, but to 
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controversies in which the United States were a pafty, or be¬ 
tween two or more states, or between citizens of different states, 
&c., and to leave it to Congress to qualify the jurisdiction, orig¬ 
inal or appellate, in such manner as public policy might dictate.^ 
But whatever weight might be due to that distinction, it was 
held to be manifest, that the judicial pfiwer was, unavoidably, 
in some c^scs, exclusive of all state authority, and, in all others, 
might Jbe made so at the election of-Congress. The Judiciary 
Act, throughout every part of it, and particularly in the 9th, 11th, 
and 13ih sections, assumed, that in all cjses to which the judi¬ 
cial powers of the United States extended, Congress might 
rightfully vest exclusive jurisdiction in their own courts, ^^he 
criminal, and the admiralty and maritime jurisdiction, must be 
exclusive; and it was only in those cases where, previous to the 
constitution, state tribunals possessed jurisdiction independent 
of national authority, that they could now constitutionally exer¬ 
cise a concurrent jurisdiction. 

The excrcis^ of appellate jurisdiction was not limited by 
the constitution to the Supreme (!ourt. Congress might create 
a succession of inferior tribunals, in each of which it might vest 
appellate, •as well as original Jurisdiction. The appellate juris¬ 
diction of the Supreme Court, in cases where it had not original 
jurisdiction, was declared to be subject to such exceptions and 
regulations as Congress might prescribe. It remained, therefore, 
entirely in the discretion of Congress, to cause the judicial power 
to be exercised in every variety of form of appellate jurisdiction, 
and the appellate power was not limited to cases pending in 
the courts of the United States. If it bed been limited to 
cases in those courts, it would necessarily follow, that the juris¬ 
diction of the federal courts must have been exclusive of state 
courts, in all the cases enumerated in the constitution. If the 
judicial power of the United States extends to g.11 case*s arisihg 
under the constitution, laws, and treaties of the Union, and 
to all cases of admiralty and maritime jurisdiction, 

*the state courts could not, consistently with the express *320 
grant in the constitution^ entertain^ any jurisdiction in 

la Florida t;. Georgia, 17 How. U. S. 478, the jurisdiftion of the Supremo Court over 
suite between states, or suits to which the United States are a^urty, is examined at Jeugtlx 
in the prevailing opinion of the court and in the dissenting optnious of the minority. 
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those cases, without the right of appeal. If the state courts 
might entertain concurrent jurisdiction over any of those cases 
without control, then the a{)pellate jurisdiction of the United 
States, as to such cases, would have no existence, which would 
be contrary to the manifest intent of the constitution. The ap¬ 
pellate power of the tederal courts must extend to the state 
courts, so long as tlip state courts entertain any. concurrent 
jurisdiction over the cases which the constitution has declared 
shall full within the cognizance of the judicial j)ower. It is 
very plain that the constitution did contctnplate that cases with¬ 
in the judicial cognizance of the United States would arise in 
thtt. state courts, in the exercise of llicir ordinary jurisdiction; 
and that the state courts would incidentally take cognizance of 
the cases arising under the constitution, the laws, and the trea¬ 
ties of th(! United States; and as the judicial power of the Uni¬ 
ted States extended to all sucli cases, by the very terms of the 
constitution, it followed, as a necessary consequerce, that the 
appellate jurisdiction of the courts of the United States must 
and did extend to the state tribunals, and attach upon every 
case within the cognizance of the judicial power. 

All the enunuTuttMl cases of federal cognizaued are those 
which touch the safety, peace, and sovereignty of the nation, or 
which presume that state attachments, state prejudices, state 
jealousies, and state interests, might sometimes obstruct or 
control the regular administration of justice. The apj^ellate 
power, iti all these cases, is founded on the clearest principles of 
policy and wisdom, and is dccnicd requisite to fulfil effectually 
the great and beneficent ends of the constitution. It is like¬ 
wise necessary, in order* to preserve uniformity of decision 
throughout the United States, upon all subjects within the pur¬ 
view of the constitution ; and the mischiefs of opposite con¬ 
structions andrfibntradictory decisions in the different states, on 
all these points of general concern, would be deplorable. 
*321 * The right of removal of a cause from a state court 


by a defendant, who is entitlpd to try his rights and 
assert liia privileges in the’ national forum, is also the exercise 


of appellate jurisdiction ; and the right of removal of a cause 
may exist' before pv after judgment, in the discretion of CoU- 
gress.' . The Supreme Court, by, a train of reasoning which ap- 
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pears to be unanswerable and conclusive, came fo the decision/ 
that the appellate power of the United States did extend to 
cases pending in the state courts, and that the 25th section of 
the Judiciary Act of 1789, authorizing the exercise of this 
jurisdiction in the specified cases by a writ of error, was sup¬ 
ported by the letter«and spirit of the constitution. The judg¬ 
ment of the Court of Appeals in Virginia, rendered on the 
mandate in the cause, and denying the appellate jurisdiction of 
the Supreme Court, was consequently reversed, and the judg¬ 
ment of the Divstrict Court in Virginia, which the Court of 
Appeals in Virginia had reversed, was alfirmed. 

Whether the Supreme Court had authority to issue the cDm- 
pulsfory process of mandamus to the state courts, to enforce the 
judgment of reversal, was a question which the court did not 
think it necessary to discuss or decide ; and one of the judges, 
in the separate oj)imon which he gave in the cause, seemed to 
think+hat tTio Supreme Court, in the exercise of ks appellate 
jurisdiction, was supreme over the partic^s and over the case, but 
that it had no compulsory control over the state tribunals. The 
court itself gave no intimatipn of an opinion whether it could 
or could not lawfully n^sort to compulsory or restrictive process, 
operating in personam upon the state tribunals,; and it was no 
doubt deemed discreet not to assert more authority constitution¬ 
ally vested in the court, than was necessary for the occasion. 
If the appellate jurisdiction be founded, as it no doubt was in 
that case, on a solid basis, it \^ould seem to carry witll it, as of 
course, all the coercive power incident to every such jurisdic¬ 
tion, and requisite to support it. 

• (2.) Another question which was largely discussed * 322 
and profoundly considered by the Supreme Court, was 
touching its authority to issue a mandamus^ when Writ of 
not arising in a case under its appellate jurisdiction, 
and when not required in the exercise of its original jurisdic¬ 
tion. In the case of Marbury v. Madison^ (a) the plaintiff had 
been nominated by the President, ^nd, by and with the advice 
and consent of the Senate, had been appointed a justice of the 
jjeace for the District of Oblumbia, and the appointment had 

(tt) 1 Cranch, 137. 

0 
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* been made complete and absolute by the President’s signature 
to the commission, anrf the commission had been made com¬ 
plete by affixing to it the seal of the United States. The Secre¬ 
tary of State, after all this, withheld the commission, and the 
withholding of it was adjudged to be a violation of a vested 
legal right, for which the plaintifl' was ent’tled to a remedy by 
mandamus ; and the only question was, whether the mandamus 
could constitutionally issue from the Supreme Court, (a) 

The Judiciary Act, sec. 13, authorized the Supreme Court to 
issue writs of mandamus in cases warranted by the principles 
and usages of law, to any courts appointed, or persons holding 
office, under the authority of the United States. There was 
no doubt that the Act applied to the case, and gave the poVer, 
if the law was constitutional; but the court was of opinion ,^hat 
the Act, in this respect, was not warranted by the constitution, 
because the issuing of a mandamus in this case would be an 
exercise of 'i)riginal jurisdiction not within the oonsfttution, and 
Congress had not power to give original jurisdiction to the 
Supreme Court in other cases than those described in the con¬ 
stitution. It had not authority te give to the Supreme Court 
appellate jurisdiction, where the constitution had declared that 
its jurisdiction should be original, nor original jurisdiction where 
the constitution had declared it should be appellate. To enable 


(rt) In the ease of Kendall v. The United States, 12 Peters, 524, it was decided, 
that the Circuit Court for tlic District of Columbia hud authority to issue and enforce 
obedience- to a mandamus^ requirin^j the performance of a mere ministerial act by the 
Postmaster'Gcncral, and which neither lie nor the President Imd any aathority to deny 
or control; for the Postma.^tcr-Gcncral is not subject to the direction and control of 
the President, with respect to the execution of duties imposed upon him by Inw.^ 
The President has no dispensing- jjower over tlie law, nor will a mandamus lie to cor¬ 
rect the erroneous Jiuli^meiit of an inferior court. It is not the process to review 
«jaclicial efrors of any kind. Ex. parte Hoyt, 13 Peters, 279. Ex parte Whitneyi, 
Ib. 404. This is a settled principle in English and American law. The King v. Jus¬ 
tices of Monmouthshire, 7 Oowl. & Ityl. 334. Judges of Onoida v. The People, 
18 Wendell, 79. The People v. Judges of Dutchess G. P. 20 lb. 658. 

' ^ A against the Scci;etary!of the Navy will not lie, at the instance of an officer, 

to enforce the payment of hU salary. The duties of the Secretary iu making such pay¬ 
ments areg^t merely mhustcriaj^ but are official aVid to some extent discretionary, and the 
ludfctal fljartment has nq,povver to interfere with their,discharge. Brashear v. Mason,^6 
How. R.:'^ See, |lso, Reeside v. Walker, 11 How. U.- S. 272. United States v. Guthrie, 
17 How. U. S. 284. 
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the court to issue a mandamus^ it must be shown to be an 
exercise, or * necessary to an exercise, of appellate juris- *323 
diction. 

The Supreme Court may accordingly issue a mandamus to a 
Circuit Court of the United States, commanding it to sign a 
bill of exceptions, for this is an exercise of power warranted by 
the principhis and usages of law. (^/) ^ 

(3.) The constitution gives to the Supreme Court ^ 

original jurisdictitni in those cases in which a state ^ 
shall be a party; and in Fowler v. Lindsey^ {b) the 
question arose, a state was to be considered a party. The 
parties in that suit claimed title to lands un(jer grants from 
different states. The })lain.tiff brought his ejectment in the 
Circuit Court of Connecticut, dairying title under a grant from 
thatf state, and u'nder a claim that the lands lay within the juris¬ 
diction of that state. The defendant claimed title under a 
grant from New York, and on the ground that tht^ lands lay 
within the rightful as well as aelual jurisdiction of New York, 
The court laid down this rule on the subject of the jurisdiction 
of the Supreme Court, on account of the interest that a state 
has in the Controversy, that it must be a case in which a state 
is either nominally or substantially the party; and that it is jiot 
sufficient that the state may be coiisequeutially affected, as 
being bound to make retribution to her grantee upon the event 
of ovietioii. Though there maybe a controversy relative to soil 
or jurisdiction between two statues, yet if that controversy occurs 
in a suit between two individuals, to which neither of the slates 
is u party upon the record, it is not a case within the original 
jurisdiction of the Supreme Court, because the states may con¬ 
test the right of soil in the Supreme Court at any time, not- 


(«) Ex parto Crane and another, 5 lVters*s U. S. Rep. 190, In the case of Barrj 
V, Mereein, (5 How. U. S. 103,) in the Supreme Court of the United States, at Wash¬ 
ington, January, 1847, it was adjudged that a writ of error would not lie to the Su¬ 
preme Court, upon the judgment of a Circuit Courj, refusing to grant a writ of fuibeas 
c&rpttg, in a case of a father claiming from the mother his infant daughter. The case 
did not come within the provision Mhe 22d section of the Judiciary Act of 1789. 
TIjb case was hot within the limits assitmed bvthG'Arsnf Clnnorfvqq to the annellatc 
jurisdiction of the Supreme Court. 

(5) 3 Dallas, 411. 
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withstanding, a decision in the suit between the individuals. 

Nor will a decision as to the right of soil between indi- 
* 324 viduals afl'ect the right of the state as to * jurisdiction; 

and that jurisdiction may remain unimpaired, though the 
state may have parted with the right of* soil. In such a case 
the Supreme Court would not allow an injunction, on a bill 
filed by the state of N^nv York against the state of Connecticut, 
to stay proceedings in the ejectment suit between individuals, 
though a general claim of soil and jurisdiction was involved in 
the private suit, because the state of New York was not a 
party to the suit in iho Circuit Court, nor interested in the 
decision, (a) 

Appellate (!•) The appellate jurisdiction of the Supreme Court 
'(iepeti!u*'o^ exists only in those; eases in which it is affirmatively 
Congress, given. In the case of Wiscart v. Dauchy^ (b) the' Su¬ 
preme Court considered that its whole appellate jurisdiction de¬ 
pended upon the regulations of Congress, as that jurisdiction was 
given by the constitution in a qualified manner. The Supreme 
Court was to have appellate jurisdiction, with such exceptions 
and under such regulations as Congress should make; ’’ and if 
Congress had not provided any rule to regulate the proceedings 
on appeal, the court could not exercise an appellate jurisdiction ; 
and if a rule be provided, the court could not depart from it. In 
pursuance of this principle, the court decided, in Clarke v. Baz- 
adom^ (c) that a writ of error did not lie to that court from 
a court of the United States territory northwest of the Ohio, 
because the Act of Congress had not authorized an appeal or 
writ of error from such a court. It was urged, that the judicial 
power extended to all cases arising under the constitution, and 
that where a Supreme Court had not original, it had' appellate 
jurisdiction, with such exceptions and under such regulations 
as Congress should make; and that the appellate power was 
derived from the constitution, and must be full and complete, 


New York r, Connecticut, 4^ Dallas, Iif the case of The fitate of Rhode 
Island V, The State of Massachusetts, 12 Peters, 657, it was decided, after a very elab¬ 
orate dj^osflion, that the Supreme Court had Jurisdiction to ascertain and establish 
boand^jis between two stated, arid to restore and confirm rights of advereignty and 
jariadji^OD. 

(5) S Dallas, aSi. 
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in all cases appertaining to the federal judiciary * where * 325 
Congress had not by law interfered and controlled it, 
by exceptions and regulations. The court, however, adhered 
to the doctrine which they had before laid down, and proceeded 
upon the principle, that though the appellate powers of the 
court were given b^ the constitution, they wer^Iimited entirely 
by the judiciary statutes, which are to be»understood as making 
exceptions to the appellate jurisdiction of the court, and to 
imply a negative on the exercise of such a power, in every case 
but those in which it is affirmatively given and- described by 
statute. This was the principle also explicitly declared in the 
case of The United States v. Jlforc, (a) and in the case of 'DU’ 
rousseauv. The United States. (/>) hi the first of those cases, the 
rule of construction was carried to the extent of holding that no 
appeal or writ of error lay in a criminal case from the Circuit 
Court of the District of Columbia, because the appellate juris¬ 
diction, as to that district, applied, by th(; terms of •the statute, 
to civil cases only. The rule was afterwards, in Ex parte Kear^ 
ney^ (c) laid down generally, that the Supreme Court had no 
appellate jurisdiction from circuit courts in criminal cases con¬ 
fided to i{ by the laws of the United States.^ Nor has it any 
appellate jurisdiction over a judgment of the circuit courts, ii? 
cases brought before it by v)rit of error from a district court, 
though it has over judgments and decrees of the circuit courts, 
in suits brought before them by appeal from the district 
courts, (rf) 


(a) 3 Cranch, 159. ' (6) 6 Cranch, 307. 

(c) 7 Wheaton, 38. Ex parte Watkins, 3 Peters’s U. 193. 7 Peters’s U. S. Rep. 
568, S. P. 

{d) United States v. Goodwin, 7 Cranch, 108. United States w. Gordon, Ibid. 287. 
But see supra, p. 199, now altered by Act of Congress. Mr. Justice S^ory, in the 
case Ex parte Christy, 3 IIowai;ij, 292, 317, stated that no appeal was given or lies 
from the judgments either of the District or Circuit Courts in criminal cases. So it 
was adjgdged that the Supreme Court !jas no ])Ower of ap])cal from the decrees of the 
District Court sitting in bankruptcy, nor any power to issue a prohibition, except 
when the District Court is proceeding^as a court^of admirahy and maritime jurisdic¬ 
tion. Sec, also, infra, p. 383. 

A TheU. S. Sup. Court has no power of revision of the j^gmentoF the district and 
circuit courts, In criminal cases, ^cept in cases in which the opinion%of the judges in the 
subordinate tribunals are opposed. Forsyth v. The United States. 9 How. U. S. 571. 

• VOt. I. * • 31 
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Judicial (5*) The constitution says, that the judicial power 
shall extend to all cases arising under the constitution, 

treaties of the United States; and it has 
tp<;on»mu. been made a question, as to what was a case 

anr *326 arising under a treaty. In *Owingsy. Nor^ 

invood, {a) there was an ejectment between two 
oitizens of Maryland, (or lands in that state ; and tho defendant 
set up an outstanding title in a British subject, which <he con¬ 
tended was protected by the British treaty of 1794. The CJpurt 
of Appeals decided against the title thus set up; and the 
Supreme Court of the United States held that not to be a case 
witfcin the appellate jurisdiction of the court, because it was not 
a case arising under the treaty. The treaty itself was not 
drawn in question, either directly or incidentally. The title in 
question did not grow out of the treaty, and as the claim Vas 
not under the treaty, the title was not protected by it^ arid 
whether tho treaty was an obstacle to the recovery^'was then a 
question exclusively for the state court, (ft) ^ 

Appftilnte The Judiciary Act of 1789 required, on error 

confined'to appeal from a state court, that the error assigned 

matter on appear on the face of the record, and immediately 
the veoord. * ‘ . /v . t ,. ^ 

respect some question aflectmg the validity or construc¬ 
tion of the constitution, treaties, statutes, or authorities of th,e 
Uuion. Under this Act, it is not necessary that the record 
should state in terms the misconstruction of the authority of the 
Union, or that it was drawn ih question; but it must show 
s6me Act of Congress applicable to the case, to give to the 
Supreme Court appellate jurisdiction. It will be sufficient, if 
it be apparent that the case, in point of law, involved one of 
the questions on which the appellate jurisdiction is made to 


(а) 5 Crant'h, 344. * 

(б) A case, in the sense of the constitution, says Mr. Justice Story, (Commentaries 
the Constitution, voi. iii. p. 507,) is a suit in law or equity, and arises when sqme 

Subject, touching tho constitution, laws, or treaties ^of tlio United States, is submitted 
tfo the courts by a party, who asserts his right!* in tho form prescribed by law. See, 
ilso, 0|jprhoaton, 819, and 9 Peters,/a24. 


1 Henderson Tennessee, 10 How. U. S. 311 ; and aee Gill v- OUver’s Executors, 11 
Sow. U. Si. ^0. Williams v. Oliver, 12 How. U. S. 111. 
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depend by the 25th^ section of the Judiciary Act of 1789, and 
that the state court must have virtually passed upon it. (a) But 
the court has been so precise upon this point, that in Miller v. 
Mcholls,{b) notwithstanding it was believed that an Act of 
Congress, giving the United States priority in cases of insol¬ 
vency, had been (Wsregarded, yet, as the fact of insol* 
vency *di3 not appear upon record, the CDurt decided that *327 
they could not take jurisdiction of the case. In the exer¬ 
cise of their appellate jtirisdiction, the Siipn*me Court can only 
take notice of questions arising on matters of fact appearing 
tipon the recoM; and in all cases wliere juriv^diction depends on 
the party, it is the party named in Ihe record, (c) 

(7.) The appellate jurisdiction may exist, though a jt exists 
be a party, and it ('xteijds to a final judgment in a 
a state court, on a case arising under the authority of 
the Union.^ The appellale powers of Ihe federal judiciary over 
the slate tribuiiiils was again, and very largely discflsscd, in the 
case of Cohens V, Vir^iNi(i;{d) and the constitutional authority f 
of the appellate jurisdiction of the Supreme Court was vindi¬ 
cated with great strength of argument and clearness of illustra¬ 
tion, The {piostion arose under an Act of Congress instituting 
a lottery in the District of Columbia, and the defendant below 
was criminally prosecuted for selling tickets in that lottery, con¬ 
trary to an Act of the legislature of Virginia. Judgment was 
rendered against him, in the liighest court of the state in which 
the cau.se was cognizable, though he claimed the protection of 
the Act of Congress, A writ of error was brought upon that 


(а) Craig v. State of Missouri, 4 Peters’s U. S. Rep. 410. In Crowell v, Randell, 
10 Peters, 3G8, tlie Supreme Court reviewed all the cases on the appellate jurisdiction 
of the court from the state courts; and it wa^ decided, that to give tlic court appellate 
•jurisdiction, two things must have occurred, and he apparent in the i%cord, or by 
nccesflary infei-cnce from it; (1.) that some one of ilie questions stated in the 21ith 
section of the Judiciary Act of 1789, dtei arise in the court below, and (2,) that a decis¬ 
ion was actually made thereon by the same <*ourt in the inauner required by the 
section. If both of these do not appear on the record, the appellate jurisdiction fails. 
12 Peters. 507, S. P. Ocean Ins. Co.*u. Poileys* 13 Peters, 157, S. P. Coons v. Gal- 

lager, 15 Peters's U. S. Rep. 18, S. P See, a]s 9 Coiikling's Treatise, (2d edit.) 26;? 

(б) 4 Wheaton, 311. • 

(p) Governor,of Georgia u. Madra/.o, 1 J^eters’s U. S. R^p, 110. Hickio v, Starke, 
Ibid. 98. Fisher v. Cockerell, 5 Ibid. 248. 

(d) 6 Wheaton, 264. 
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judgment into the Supreme Court of the United States, on the 

ground that the prosecution drew in qviestion the validity of the 

statute in Virginia, as being repugnant to a law of the United 

States, and that the decision was in favor of the state law. It 

was made a great point in the case, whether the Supreme Court 

had any jurisdiction. i 

The court decided, ^^that its appellate jurisdiction was not 

excluded by the character of the parties, one of them Being a 

state, and the other a citizen of the state. Jurisdiction ^as 
« 

given to the courts of the Union in two classes of cases. 
*328 *Ia the first, their jurisdiction depended on the character 

of the cause, whoever might be the parties ; and, in the 
second, it depended entirely on the. character of the parties, and 
it was unimportant what might be the subject,of controvefsy. 
The general government, though limited as to its objects, was 
supreme with respect to those objects. It was supreme in all 
cases in which it was empowered to act. A cage arising under 
the constitution and laws of the Union, was cognizable in the 
courts of the Union, whoever might be the parties to that case. 
The sovereignty of the states wa/i limited or surrepdered, in 
many cases, where there was no other power conferred on Con¬ 
gress than a constructive power to maintain the principles 
established in the constitution. One of the instruments by 
which that duty might be peacefully performed, was the judi¬ 
cial department. It was authorized to decide all cases of every 
description, arising under the constitution, laws, and treaties of 
the Union; and from this genernl grant of jurisdiction, no excep¬ 
tion is made of those cases in which a state may be a party. 
It was likewise a political axiom, that the judicial power of 
every well constituted government must be coextensive with 
the legisilative power, and must be capable of deciding every^ 
Jtidicial question which grows out of the constitution and laws. 
The most mischievous consequences would follow, from the ab¬ 
sence of appellate jurisdiction over a state court, where a state 
was a party, for it would prostrate* the' government and laws of 
the Union at the feet of ev^y state. The powers of the govern- 
*nient could not be exemttu by its own means, in any state dis¬ 
posed to resist its i^xecution by a course of legislation. If the 
courts of the Union coijild not correct the judgments of the state 
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courts, inflicting penalties under state laws, upon individuals 
executing the laws of the Union, each member of the confed- 
micy would possess a veto on the will of the whole. No gov¬ 
ernment ought to be so defective in its organization, as not to 
contain within itself the means of securing the execution 
of its own laws, K * each state was left at liberty to * 329 
put its own construction upon the constit^itional powers 
of Congress, and to legislate in conformity to its own opinion, 
and«cnforce its opinion by penalties, and to resist or defeat, in 
the form erf law, the legitimate measures of the Union, it would 
destroy the constitution, or reduce it to the imbecility of the old 
confederation. To prevent such mischief and ruin, the consti¬ 
tution of the United States, most wisely and most clearly, con¬ 
ferred on the judicial department the power of construing the 
constitution and laws in every case, and of preserving them from 
all violation from every quarter, as far as judicial decisions could 
preserve thdln, ^ • • 

The case before the court was one in which jurisdiction de¬ 
pended upon the character of the cause, as it was a case arising 
under the law of the Union. It was not an ordinary case of a 
controversy between a state and one of its citizens, for there the 
jurisdiction would depend upon the character of the parties. 
The court concluded, that the appellate power did extend to 
the case, though a state was a party, because it was a case 
touching the validity of an Act of Congress, and the decision 
of the stai<j court was ugaiiM its validity ; and in all cases 
arising under the constitution, laws, and treaties of the Union,* 
the jurisdiction of the court may be exercised in an appellate 
form, though a state be a party. 

The court observed, that the amendment to the constitution, 
declaring that the judicial power was not to be con^med to 
extend to any suit in law or equity commenced or prosecuted 
against a state by individuals, did not apply to a writ of error, 
which was not a suit against a state, within the meaning of the 
constitution; and the jurisdiction ipf the Supreme Court, in 
cases arising under the constitution, laws, and treaties of the 
Union, maybe exercised \fy a writ of grror brought upon the, 
judgpne^^ of a state court. The United States are one nation 
and One people, as to all cases and powers given by the consti* 
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*830^ tution, and the judicial power *niust be competent not 
only to decide on the validity of the constitution or law 
of a state, if it be repugnant to the constitution ox to a law of 
the United States, but also to decide on the judgment of a state 
tribunal enforcing such unconstitutional law. The federal courts 
must either possess exclusive jurisdiction ^in all cases affecting 
the constitution and Jaws and treaties of the Union, or they 
must have power to revise the judgments rendered on tiiem by 
the state tribunals. If the several state courts had final jurisdic¬ 
tion over the same cases, arising upon the same laws, it would 
be a hydra in government, from which nothing but contradic¬ 
tion and confusion could proceed. Nothing can be plainer than 
the proposition, that the Supreme Court of the nation must 
have power to revise the decisions of local tribunals on ques¬ 
tions which affect the nation, or the most important ends of the 
government might be defeated, and we should be no longer one 
nation for any efficient purpose. The doctrine wofild go to de¬ 
stroy the great fundamental principles on which the fabric of the 
Union stands, (a) 

We have now finished the reyiew of the most infiportant 
points that have’arisen in the jurisprudence of the. United 
States, on the subject of the original and appellate jurisdiction 
of the Supreme Court. So far as the powers of that court, un¬ 
der the constitution, and under the 25th section of the Judiciary 
Act of 1789, have been drawn in question, they have been main¬ 
tained with great success, and with an equal display of dignity 
*and discretion. 


(a) In Williams v. Norris, and Montgomery v. Hernandez, 12 Wheaton, 117, 129, 
under the 25th section of tlic Judiciary Act of 1789, c. 20, it was held, that the Supremo 
epurt hasfno appellate jurisdiction, unless the decision in the state court be against 
the right or title sot up by the party under the constitution or statute of the United 
States, and the title depended thereon ; or unless tho decision be in favor of a state 
law, when its validity was questioned, as repugnant to the constitution of the UilUod 
States, and the right of the party depended upon the state law. 
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LECTURE XVI. 

OF THE JURISDICTION OF THE FEDERAL COURTS IN RESPECT TO THE 

“ COMMON LAW, AND IN RESPECT TO PARTIES. 

« 

(1.) It has been a subject of much discussion whether the 
courts of the United States have a common-law jurisdiction, 
and, if any, to what^extent. 

Jn the case, of The United Staton v. WorraU^{a) in The it. s. 
the Circuit Court at Philadelphia^ the defendant was 
indicted ajid convicted of an attempt to bribe the 
commissioner wf the revenue; and it was contenSed, 
on the motion in arrest of judgment, that the court had no 
jurisdiction of the case, because all the judicial authority of the 
federal courts was derived, either from the constitution, or the 
Acts of Congress made in pursuance of it, and an attempt to 
bribe the commissioner of the revenue was not a violation of 
any constitutional or legislative prohibition. Whenever Con¬ 
gress shall think any provision by law necessary to carry into 
effect the constitutional powtys of the government, it was said, 
they may establish it, and then a violation of its sanctions will 
come within the jurisdiction of the circuit courts, which have 
exclusive cognizance of all crimes and offences cognizable un¬ 
der the authority of the United States. Congress had provided 
by law for the punishment of various crimes, and even for the 
.punishment of bribery itself, in the case of a judge ,*^0 officer 
of the customs, or an officer of the excise; but in the 
case of the commissioner of the revenue, *the Act of *332 
Congress did not create or declare the offence. The 
question then fairly and directly presented itself, what was there 
to render it an offence ariSi..ig un<i\ the constitution or laws of 

• A . 


(a) 2 Dallas, 384. 
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the Ugiited States, and cognizable under their authority? A 
case firising under a law, must mean a case depending on the 
exposition of the law, in respect to something which the law 
prohibits or enjoins; and if it werfe sufficient, in order to vest 
a jurisdiction to try a crime or sustain an action, that a federal 
officer was concerned and atiected by the acjt., a source of juris¬ 
diction would be opened, which would destroy all tke barriers 
between the judicial authorities of the states and the general 
government. Though an attempt to bribe a public officer be 
an offence at common law, the constitution of the United States 
contains no reference to a coininon-law authority. Every 
power in the constitution was matter of definite and positive 
grant, and the very powers that were granted could not'take 
effect until they were exercised through tile medium of a law. 
Though Congress had the power to make a law which would 
render it criminal to offer a bribe to the commissioner of the 
revenue, the}r had not done it, and the crime was not*recognized 
either by the legislative or constitutional code ot the Union. 

In answer to this view of the subject, it was observed, that 
the offence, was within the terms o^lhe constitution,*for it arose 
under the law of the United States, and was an attempt by 
bribery to obstruct or prevent the execution of the laws of the 
Union. If the commissioner of the revenue had accepted the 
bribe, he would have been indictable in the courts of the United 
States; and, upon principles of analogy, the offence of the per¬ 
son who attempted it must be equally cognizable in those courts. 
The prosecution against llenlield, for {serving on board a French 
privateer against the Dutch, was the exercise of a common-law 
power, applied to an offence against the law of nations, and a 
breach of a treaty, which provided no specific penalty for such 
a case. • 

The court were divided in opinion on this question. In the 
opinion of the circuit judge, an indictment at common 
*'S33 'law could not be sustained in the Circuit Court. It 
was admitted, that pongresp were authorized to define 
and punish the crime of brDiery ; but as the act charged as an 
offence in the indictmpni/had .notibeen declared by law to be 
criminal, the courts of the United States could not Mstain a 
criminal prosecution for it. The United States, in the^ational 
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capacity, have no common -law, and their courts have i\c^ any 
corarnon-law jurisdiction in criminal cases, and Congress have 
not provided by law for the offence contained in the indictment; 
and until they defined the offence, and prescribed the punish¬ 
ment, he thought the court had not jurisdiction of it. 

The district judgt^ was of a different opinion, and he lield that 
the United*States were constitutionally possessed of a common- 
laW po^er to punish misdemeanors, and the power might have 
been exercised by Congress in the form of a law, or it might be 
enforced in a course of judicial proceeding. The offence in 
question was one against the well-being of the United States, 
and from its very nature cognizable under their authority. ** 
This case settled nothing, as the court were divided; but it 
contained somo^of the principal arguments on each side of this 
nice and interesting constitutional question. 

In the case of The United States v. Burr^ which arose in the 
Circuit Court yf Virginia, in 1807, the chief justice of the 
United States declared, (a) that ih9 laws of the several states 
could not be regarded as rules of decision in trials for offences 
against the Tlnited States, because no man could be condemned 
or prosecuted in the federal courts on a state law. The expres¬ 
sion, trials at common lav)s used in the 34th section of the Judi¬ 
ciary Act, was not applicable to prosecutions for crimes. It 
applied to civil suits, as contradistinguished from criminal prose¬ 
cutions, and to suits at common law, as contradistin¬ 
guished from those which came before *the court sitting *334 
as a court of equity and admiralty. lie admitted, 
however, that when the Judiciary Act, sec. 14, authorized the 
courts to issue writs not specially provided for by statute, but 
which were agreeable to the principles and usages of law^ it 
referred to that generally recognized and long-established law, 
which formed the substratum of the laws of every state. 

The case of The United States v. Hudson ^ Goodwin, (b) 
brought this great question in our national jurisprudence for 
the first time before the Supreme Court of the United States. 
The question there was, v^bether the Circuit Court of the 

______•_ -V--._ 

(a) Opinion delivered September 3d, 1807, and reported by Kitchie. 

(d) 7 Crftnch, 32. 
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United States had a common-law jurisdiction in cases of libeL 
The defendants had been indicted in the Circuit Court in Con¬ 
necticut, for a libel on the President of the United States, and 
the court was divided on the point of jurisdiction. A majority 
of the Supreme Court decided, that the circuit courts could not 
exercise a common-law jurisdiction in criminal cases, {a) Of all 
the courts which the United States, under their general piowers, 
might constitute, the Supreme Court was the only one that p‘os- - 
aiessed jurisdiction derived immediately from the constitution. 
All other courts created by the general government possessed 
no jurisdiction but what was given them by the power that cre¬ 
ated them, and could be vested with none but what the power 
ceded to the general government would, authorize them to con¬ 
fer ; and the jurisdiction claimed in that case li,as not been ^;on- 
ferred by any legislative act. When a court is created, and its 
operations confined to certain specific objects, it could not 
assume a more extended jurisdiefion. Certain implied powers 
must necessarily result to flie courts of justice from the nature 
of their institution, but jurisdiction of crimeg against the 
*335 state was not one of thenu * To fine for contempt, to 
imprison for contumacy, to enforce the observance of 
orders, are powers necessary to the exercise of all other powers, 
and incident to the courts, without the authority of a statute. 
But to exercise criminal jurisdiction in common-law eases, was 
not within their implied powers, and it was necessary for Con¬ 
gress to make the act a crime, to affix a punishment to it, and 
to declare the court which should have jurisdiction. 

The general question was afterwards brought into renewed 
discussion, in the Circuit Court of the United States for Massa¬ 
chusetts, in the case of The United States v. Coolidge^ (6) Not¬ 
withstanding tlie decision in the case of The United States y. 
Hudson 8f Goodwin^ the court in Massachusetts thought the 
question, in consequence of its vast importance, entitled to be 

‘ t * 

'•*“ '• ■ . • • i ' ' ■ 

(a) S. P. Infraj p. 361, United'^^tates v,*Bevnn3, p. 362. United Stalest*. Wilt- 
bex^or, also p. 362, and Ut^.ed States v, Mackenzie & Ginsevoort, Diatnct 

Court, New Yotk, January In tVe Bjatos of Ohio and Xioaxsiana, it is 

tindeiMoed to be held, th/^t (hero is no common-law indictable offence, aad that ev4ry 
hidkxtabla ofiVsncefVndst c/^mA BtoftifA 

1 GaUison, 488. 
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reviewed and again discussed, especially as the case in the 
Supreme Court had been decided without argument, and by a 
majority only of the court In this case, the defendant was 
indicted for an offence committed on the high seas, in forcibly 
rescuing a prize, which had been captured by an. American 
cruiser. The simpljf question was,*whether, the Circuit Court 
had jurisdiction to punish oflbnces agaipst the United States, 
which had not been previously defined, and a specific punish¬ 
ment affixed by Statute. The judge who presided in that court 
did not think it necessary to consider the broad question, 
whether the United States, as a sovereign power, had entirely 
adopted the common law. He admitted that the courts of*the 
United States were courts of limited jurisdietiou, and could not 
exercise any authorities not confided to them by the constitu- 
tio>? and laws rnade in pursuane(‘ of it. But he insisted that 
when an authority was once lawfully given, the nature and 
extent of tltat authority, and the modti in which it should be 
exercised, raust’1)e regulated by the rules of the common law, 
and that if this distinction was kept in sight, it would dissipate 
the whole difficulty and obscurity of the subject. 

* It was^iot to be doubted that the constitution and *336 
laws of the United States were made in reference to the 
existence of the common law, whatever doubts might be enter¬ 
tained as to the question, whether the common law of England, 
in its broadest Sense, including equity and admiralty as well as 
legal doctrines, was the comrnOn law of the United States. In 
many cases, the language of the constitution and laws would be 
inexplicably without reference to the common law; and the 
existence of the common law is not only supposed by the con¬ 
stitution, but it is appealed to for the construction and inter¬ 
pretation of its powers. 

It was competent for Congress to confide to the circuit courts 
jurisdiction of all offences against the United States ; and they 
have given to it exclusive cognizance of most crimes and offences 
jcogaizabie under the autlv^rity of the United States. The words 
of the 11th section of the Judiciary^Act of 1789 were, that the 
i^uit courts should havet exclude cognizance of all the 
Ojfimes and offences cognizable under the authority of the 
tJnityd States, except where this Act otherwise pfovides, or tbe 



872 


JUBISPBUDENCB OF 


[part n. 


» 

laws of the United States shall otherwise direct.’’ This means 
all crimes and offences to which, by the constitution of the • 
United States, the judicial power extends, and the jurisdiction 
could not be given in more broad and comprehensive terms. 
To ascertain what are crimes and offences against the United 
States, recourse must be had to the principles of the common 
law, taken in connection with the constitution, {a) Thus, Con¬ 
gress had provided for the punishment of murder, manslaughter, 
and perjury, under certain circumstances, but had not defined 
those crimes. The explanation of them must be sought 
*337 in and * exclusively governed by the common law ; and 
^ .upon any other supposition, the judicial power of the 
United States would be left in its'exercise to arbitrary discre¬ 
tion. In a great variety of cases, arising under the laws of the 
United States, the will of the legislature cannot be executed 
unless by the adoption of the common law. The interpretation 
and exercice of the vested jurisdiction of the courts of the 
United States, as, for instance, in suits in equity and in causes 
of admiralty and maritime jurisdiction, and in very many other 
cases, must, in the absence of positive law, be governed exclu¬ 
sively by the common law. 

There are many crimes and offences, such as ofl'ences against 
the sovereignty, the public rights, the public justice, the public 
peace, and the public police of the United States, which are 
cognizable*under its authority; and in the exercise of the juris- 
" diction of the TJnited States over them, the principles of the 
common law must be applied, in the absence of statute regula¬ 
tions. Treason, conspiracies to commit treason, embezzlement of 
public records, bribery, resistance to judicial process, riots and 
misdemeanors on the high seas, frauds and obstructions of the 
public |pws of trade, and robbery and embezzlement of the mail 
of the United States, are offences at common law, and when 
directed against the United States, they are offences against the 
United States, and, being offences, the circuit courts have cog* 
nizance of them, and canjry an<k punish them upon the princi- 

(a) Judg6 Wilson, in lua rharg^o a grand yiry in the Circuit Court of the TUnited 
States,,in Virginia, in 1791, observed, that we must recur to the common law forVhe 
definition and de^ription of many crimes against tho United States, fiee Wilson's 
Works, vol. iii. pp. 371-377.^ 
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pies of the common law. The punishment must be fine and 
imprisonment, for it is a settled principle, that where an offence 
exists to which no specific punishment is affixed by statute, fine 
and imprisonment is the punishment. The common law is then 
to be referred to, not only as the rule, of decision in criminal 
trials in the courts of the United States, but in the judgment or 
punishment; and l>y common law he jneant the word in its 
largest sense, as including the whole system of English juris¬ 
prudence. 

• It was accordingly concluded, that the circuit courts *338 
had cognizance of all oflences against the United States, 
and what those offences were, depended upon the common^ law 
applied to the powers confided to the United States, and that 
the circuit courts, having such cognizance, might punish by fine 
anti imprisonnicnt, where no punislnnent was specially provided 
. by statute. The admiralty was a court of extensive criminal, 
as well aif civil jurisdiction ; and offences of adgiiralty juris¬ 
diction were exclusively cognizable by tlie United States, and 
were offences against the United State.s, and punishable by fine 
and imprisonment, where no other punishment was specially 
prescribed. . , 

This casc’was brought up to the Supreme Court, but it was 
not argued. A difference of opinion still existed among the 
members of the court, and, under the circumstances, the court 
merely said, that they did not choose to review their former de¬ 
cision in the case of The United Stales v. Ifydson Sf Goodwin, 
or draw it in doubt, {a) The decision was for the defendant, 
and, consequently, against the claim to any common-law juris¬ 
diction In criminal cascs.^ 

These jarring opinions and decisions of the federal courts, 
have not settled the general question as to the application and 
inffuence of the common law, upon clear and definite princi¬ 
ples ; and it may still be considered, in civil cases, as open for 
further consideration. The case of Hudson Sf Goodwin decided 


(o) 1 Wheatc(n^415. 

* 1 No indictment will lie against a bridge as n nuisar i?, on behalf of the United States; 
bat a prooeeding might be had at the instance of an individual iji^the federal or state 
oonrts. State of Pennsylvania ». Wheeling Co. 18 How. U. S. 6M.' 

VOL. L 82s 
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that the United States courts had no jurisdiction given them by 
the constitution or by statute, over libels; and the case of Wor- 
roll decided that they had no jurisdiction in the case of an 
attempt to bribe a coinraissioncr of .the revenue. If that were 
so, the common law certainly could not give them any. The 
cases were therefore very correctly decided ^upon the principle 
assumed bj^ the court* But the subsequent case of Goolidge 
,did not fall within that principle, because the ctfence 
• 339 there charged * was clearly a case of admiralty jurisdic¬ 
tion, and the courts of the United States would seem to 
}iave had general and exclusive jurisdiction over the case. Mt- 
Du Ponceau, in his “ Dissertation on Ihe Nature and Extent of 
the Jurisdiction of the Courts of the United States,” has ably 
examined the subject, and shed strong light on this intricate 
and perplexed branch of the national jurisprudence. He p&r- 
sues the distinction originally taken in the Circuit Court in Mas¬ 
sachusetts, iuid maintains, that we have not, under 6ur federal 
government, any common law, considered as a source of juris- 
diction; while, on the other hand, the common law, considered 
merely as the means or instrument of exercising the jurisdiction 
conferred by the constitution and laws of the Union, docs^xist, 
and forms a safe and beneficial system of national jurisprudence. 
The courts cannot derive their rif^ht to act from the common 
law. They must look for that right to the constitution and law 
of the United States, But when the general jurisdiction and 
.authority is given,^s in cases of Admiralty and maritime juris¬ 
diction, the rules of action under that jurisdiction, if not pre¬ 
scribed by statute, may and must be taken 'from the common 
law, when they are applicable, because they are necessary to 
give effect to the jurisdiction, (a) 

The principle assumed by the courts in the cases of Worrall 
and of Hudson Sf Goodwin^ is considered to be a safe and* 
sound principle. The mere circumstance that the party injured 
by the offence under prosecution was an officer of the govern: 
ment of the United States, does^ not give jurisdiction; for 
neither tfao constitution, nor^the judicial acts founded upon it, 
gave the federal courts ^ general jurisdiction in criminal cases,^ 


' • 7 --. - 


(a) Cui jwisdidxi^^ta ea quoque concessa Mse mdeniur^ sine quUms jmdiictio ex- 
p^tdon non foUsi. 2,1,2^ 
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affecting the officers of government, as they have in cases affect¬ 
ing public ministers and consuls. Because an officer was 
appointed under the constitution, ‘that would not of *340 
itself render all cases in which they were concerned, or 
might be affected, cases arising under the constitution anc^ laws, 
and cognizable bj^the judiciary. Such a wide construction 
would be* transferring legislative power, to the judiciary, and 
vest itfwith almost unlimited jurisdiction; for where is the act 
that might not, in some distant manner, be connected with the 
constitution or laws of the United States ? It rests alone in 
the discretion of Congress, to throw over the persons and char¬ 
acter of the officers of the government, acting in their official 
stations, a higher protection than that afforded by the laws of 
the states; and when laws arejnade for that purpose, the fed¬ 
eral courts will be charged with the duty of executing them. 

This appears to be sound doctrine, and to be deduced from 
the cases \^hich have been mentioned. There is much weight 
undoubtedly due to the argument of the Circuit Court in Mas¬ 
sachusetts ; and an attempt to bribe an officer of the govern¬ 
ment, or to libel an officer of the government, in relation to his 
official ac^s, would seem to be an offence against that govern¬ 
ment. They tend directly to weaken or pervert the administra¬ 
tion of it; and if it once be admitted that such acts amount to 
an offence against the United Stales, they must of course be cog¬ 
nizable under its authority, and belong to the jurisdiction of the 
circuit courts. The great dilliculty and the ganger is, in leav¬ 
ing it to the courts to say what is an offence against the United 
States, when the law has not specifically defined it. The safer 
course undoubtedly is, to confine the jurisdiction in criminal 
cases^to statute offences duly defined, and to cases within the 
express jurisdiction given by the constitution. The £^^drairalty 
jurisdiction of the federal courts is derived expressly from "the 
constitution; and criminal cases belonging to that jurisdiction 
by the common law, and by the law of nations, might well have 
been supposed to be cognizable in the admiralty courts, without 
any statute authority. If the common law be a rule of 
decision in the exercise of tiie ’lawful jurisdiction of the *341 
federal courts, why ought it not to apply to* criminal as 
well as to civil cases, and upon the same principle, when juris- 
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diction is cloarly vested ? If Congress should, by law, author¬ 
ize the^districi or circuit courts to take cognizance of attempts 
to bribe an officer of the government in the exercise of his offi- 
ci^ tnist, and should make no further provision, the courts 
Wpuld^of course, in the description, definition, prosecution, and 
{(i&ishment of the offence, be bound to fallow those general 
l^nciples and usages v/hich are not repugnant to thb constitu- 
, tlon and laws of the United States, and which constitdte the 
oommon law of the land, and forna the basis of all American 
Jurisprudence. Though the judiciary power of the United' 
States cannot take cognizance of offences at common law, 
unletas they have jurisdiction over the person or subject-matter 
given them by the constitution or laws made in pursuance of 
it; yet, when the jurisdiction ii|^once granted, the common law, 
under the correction of the constitution and statute law of the 
United States, would seem to be a necessary and a safe guide, 
in all cases, <civil and criminal, arising under the ^exercise of that 
jurisdiction, and not specially provided for by statute. With¬ 
out such a guide, the courts would be left to a dangerous 
discretion, and.to roam at large in the trackless field of their 
own imaginations, {a) 


(a) Militari/ and naval crimes and offences, committed while the party is attached to, 
and under the immediate autliority of the army or navy of the United State.s, and in 
actual service, are not cognizable under the common-law jurisdiction of the courts of 
the United States. They arc not included m the Judiciary Act of 24th September) 
1789. They are cognizable in the military and naval courts-martial instituted under 
the Acts of Congress. The circuit and disnict courts of the United States have nO 
crimtnid jarisdiciion but what is expressly conferred upon them by statute. United 
States p. Hudson, 7 Craneh, n2. United States v. Ilevans, 3 Wheaton, 356, WAsh^ 
ington. J., in Houston v. Moore, 5 Wheaton, 29. Sergeant’s Constitiitio|^l Law, 131, 
(Ut edit.) vide supra, p. 334, and infra, pp. 362, 363, 364. It seemed, howevA, to be 
left as an ».i9ettled qnc.stioii, in the e*ise of The United States v. Mackenzie,- 
36^, note, whether the military and naval courts of the United States, and tha 
c^hrts of civil jurisdiction, had exmeurrent powers in questions of the above natWx, 
under the Acta of Congress. If they had, an acquittal by a court-martial woufcl be,a 
any ^minal proceeding in any other court, for no person is to be put in jec^* 
ai^y twit^'fpr tbo same offence. Tire belter of^inion in that case would also be, tbttt 
a prosecution, instituted and ponding/before a naval tribunal, would be a good plea 111 
abatement of prosecution subsequently institi^od in a national civil court^of eriwi' 
trial jurisdicUon; for it would l»e unjust, absurd, and impracticable, to have a trial for 
the same crime golyg on at the same time in two distinct coijrdiriate tribrfnaltf; under 
thu same govemmentf The one that first takes cognisance of the ck3e> atucheii to 
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The Supieme Court of the United States, in Rabin- AppHc»~ 
son V. Campbell, (a) went far towards the admission of common law 
the existence and application of the common law tocases. 


itself, of course, exclusive jurisdiction. See in fra, vol. ii. 122-125. The sounder doc¬ 
trine, however, is, that tlu^Act of Congress of April 23d, 1800, c. 33, creating a naval 
code of martial law for the trial of crimes and offences ^'ommitted in the naval service, 
withdrc\^ the cognizance of crimes in the naval service from courts of civil jurisdic¬ 
tion, and placed them exclusivelif in courts-martial, acting under a distinct and peculiar 
code, and which Lord Mansfichl termed “ a sea military code, which the wisdom of 
ages had formed.*’ That Act of Congress specified particular crimes cognizable by 
naval courts-martial, and also declared, that all crimes committed by persons belong¬ 
ing to the navy, and not therein specified, should ho punished "according to the laws 
and customs in such cases at sea.” The opinions of Lord Mansfichl and Lord Lough¬ 
borough, in Johnstone v. Sutton, 1 Term U. 548, contain [principles which go far, by 
their masterly strength, to establish »lie necessity and jii.sticc of the exclusive juria- 
dioffon of the military trihinmL, in cascH 9^ criinorf committed in the navni service; 
for it is in that service that commanders must act " upon delicate suspicions'—upon 
the evidence of their own eye; — that they must give desperate commands; — that 
they must require instantaneous oI>edicnce; — and a military tribuiial is capable of 
feeling all ilicse circumstances.” He further observes, that " where a man is charged 
with an offence against the articles, or where the articles arc silent, against tlte usages 
of the navy, he can only be tried by a court-martial.’* The 4tb section of the Act of 
Congress of March 3d, 1825, c. 276, commonly called the Crimes Act, seems to be 
essentially a repetition of the 8th section of the Act of Congress of April 30th, 1790, 
c. 36, and that provision did not apply to the navy of the United States, for it with¬ 
held that express jurisdiciion to the courts of the United States which the cases already 
cited would seem to require. We would have expected some express jurisdiction 
given to the civil courts over crimes at soa in the United States navy, after the enact¬ 
ment of the naval code of 1800, and the specific provisions therein for the punishment 
of crimes committed in the navy, by naval courts-martial, if such had been the policy 
and intention of the law. Not only a sound construction of the statute law, but the 
discipline and efficiency of the naval military service, strongly sustain this conclusion. 
It is not a question susceptible of doubt, that Congres.s may, under the constitution, 
confer upon courts-martial in ^he army and navy the trial and punishment of crimes, 
capital and otherwise, for tliey ate authorized " to make rules for the government and 
regulation o^the land and naval forces and cases “arising in the land and naval 
forces ” Are excepted from the provision, that “ no person shall be held tg answer for 
k capital or otherwise infamous crime, unless on a presentment or indictment of a 
grand jury.” Military law is a system of regulations for the government of the armies 
in lhc%ervioe of the United States, authorized by the Act of Congress of April lOth, ■ 
1806, and known as the articles of war. And naval law is a similar system for the 
government of the navy, under the Aci; of Congress of April 23d, 1800. But martial 
law is quite a distinct thing, and is founded on paramount necessity, and proclaimed 
a military chief. In the case 'if Captain Mackenzie, above alluded to, the subject 
of jurisdiction was again brought beft>re Judge Bctts,J)oldtng the Cin^uit Court of the 


(oj 3 Wheaton, 212. 10 Ibid. 159, S. i. 

# 32 * 
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civil cases in the federal courts. The Judiciary Acl^of 1789 had 
declared, (a) that the laws of the several states, except where 
the constitution, treaties, or statutes of the Union otherwise 
required, should be regarded as rules of decision in trials at 
common law in the courts of the United States, in cases where 
they applied. (6) The subsequent Act of Mgy 8th, 1792, for reg¬ 
ulating proccs^s in the courts of the United* States, (c) 
*342 confirmed *“thc forms of writs, executions, and other 
processes, except their style, and the forms and modes of 
proceeding then used in suits at common law in the federal 
courts, and declared that the modes of proceeding in suits in 
equity should be according to the principles and usages of 
courts of equity.” But all these forms and modes were to be 
“ subject to such alterations and additions as the said courts 
respectively should, in their discretion, deem expedient, or to 
such regulations as the Supreme Court of the United States 
should thinljf, proper from time to time to prescribe t6 any circuit 
or district court concerning the same.” [d) Un^er those provis- 


Unitod States in New York, March 20th, 1843 (United States v. Mackenzie, 1 N. Y, 
Legal Observer, 371;) and, after a powerful discussion, he instructed add charged the 
grand jury, that the jurisdiction of the naval court-martial was' exclusive, and that the 
civil tribunals bad no jurisdiction in the case of Cajituin Mackenzie, then on trial in 
the harbor of New York, before a naval court-martial, on a charge of murder on the 
high seas, on board the Umted States sloop-of-war Somers, by hanging three of the 
crew for mutiny.^ 

(fl) Act of 24th September, 1789, c. 20, scf. 34. 

(6) This provision was inapplicable to the prartirejof the national courts, and oily 
furnishes a rule to guide them in the formation of fheir judgments. In the case of 
Swift u, Tyson, Sup. Court, U. S., 16 Petens's K. 1, it was decided, that the statute 
only extended to the statutes and permanent local usages of a state, ^nd the construe* 
tion thereof adopted by the local fritiunals, and to rights and titles to real estates,'and 
to other matters immovable and intra-terrirorial in their nature and chaffceter. It did 
not extend to contracts, or other instruments of a commercial nature. 

(c) Ch. 38, sec. 2. • 

(d) The Act of Oongres.s of May I9th, 1828, c. 68, rendered the forms of mesne pro-? 
oees, except the style and the forms and modes of proceeding in the federal courts In 
those states Admitted into the Union since September 29th, 1789, conformable to the 
supreme courts of law and equity in those states; ayd declared that writs of execuHoa^ 
and other final process in the federarcourtti, should, except as to style, be the SaiAO in 

1 Trespass may be maintained* in the state courts against a naval officer fbr Ifiegftlly 
assaulting and imprjjonlng one of his subordinates, though the^act was dpne on the high 
seas, and under the color of naval discipline. Wilson e. Mackeosie, 7 HUI'e B. 96. .. V 
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ions, the court declared, in the case last referred to, that the 
remedies in the federal courts, at common law and in equity, 
were to be, not according to the practice of state courts,.but 
according to the principles of common law and equity, as dis- 

each state as were then (Mny, 1828,) used in tlie courts of such states, and with power 
in the federal*courts,in tlicir discretion, to alter their filial process so far as fo eonforia 
it to iho^futuro changes in tlmt process in the state courts. The practice of the supreme 
courts of the state in vse in Septemho j 178U, was ttdoptf;d, subject to alterations, by the 
federal courts. 1 Painc^s Rep. 428, 429. Wayniaii v. Southard, 10 Whcaton^l, 31, 
32, 50. Rank of United States v. HuKtead, 10 Wheaton, 51. 1 Reters’s Cir. Rep. 1. 
Beers V. Haiighton, 9 PeteiVs U. S. Rep. 329, 3G9-37I. These modes and forms of 
proceeding remain unallectcd by $ul>sc<picnt state reyulations on the subject, for *iie Act 
of Congress did not lujopt prospectively su(.‘li alterations as the states might afterwards 
make. Lane v. Townsend, Ware’s Rop. 286. Sj)ringer v. Poster, 1 Story’s R. 601. 
Such parts only of ^he laws of a state as are applicable to the courts of the UniteS. 
States, arc adopted by the I’ro<*e8R Act of Congrcbs. A penalty is not aiioptcflj being 
one given against a shcritF in default* Gwin v. Rreedlove, 2 Howard’s U. S. Rep. 29. 
Mr. Justice SUjjy douI)ted whether Cwngreb.s possessed constitutional aulhority to adopt, 
prospeHicefy, state lcj*i.slalion on any given subject. 3 Sumner, 369. \Vhcn, therefore, 
tlie htaie of Tcnnc.ssee, by Act, in 1820, allowed lands sold on execution to be redeemed 
on eertum terms, it was bold that lands thereafter sold on execution under federal pro¬ 
cess, were nor redeemable under tlm j'rovisions of tlie .statute, lor state legislation can¬ 
not interfere ^ith tlie process of the l(^*eral courts. I’olk w. Douglass, 6 Yerger, 209. 
Ross u. Duval, 13 l^eters, 45, S. P. The fedcial courts follow the decisions of the 
state courts on the construction of* state laws, unless they come in conflict with the 
constitution or laws of the United States. H) Wheaton, 1.59. 1 Paine’s Rep. 564. 
They follow, also, tho.se statutes of the several .states which prescribe rules of evidence 
in civil cases, in trials at common law. M’Neil i’. Holbrook, 12 Peters, 94. The state 
laws which are made rules of decision in the federal courts, arc those which apply to 
nyds of person and property. United States y. Wonson, 1 Gall. 18. Mayer v. Foulk- 
rod, 4 Wash. Cir. Rep. 349. See, also, iVi/ia, vol. iv. 278, note. State laws limiting 
actions and executions on judgments are rules of property, and become rules of de¬ 
cision in the federal courts. Ross v. Duval, 13 Peters, 45. By Act of,Congress of 
August 23, 1842, c. 188, the Supreme Court has power to prescribe, regulate, and 
alter the foriM of process in the District and Circuit Courts, the forms of pleading in 
suits at common law, or in admiralty, or in equity, and of taking testimony and of 
Gntcffing decrees, and generally to regulate the whole practice of the courli?. The rules 
Sf practice in admiralty cases, on the instance side of the District Court, were estab¬ 
lished in pursuance of the Act of 23d August, 1842, c. 188. See those rules in 3 N. Y. 
Legal Observer, 357. With respect to the common law as a part of federal jurispru¬ 
dence, the Supreme Court declared, in Wheaton v. Donaldson, 8 Peters’s R. 658, that 
there could not be a common law of tl^^ United States. Each of the states has its 
local usages, customs, and common law. Tliero'wns no principle which pervades the 
Union, and has the authority of law, ^lat is not embodied in the conatituticgi and laws 
off tie Union. The common law coirid bo made a part of ^ur federal system only by 
legislative adoption, and when a common-law right is asserted, the^^ourts look to the 
sh^e in which the controversy originated. 
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tinguished and defined in that country, from which we derived 
our knowledge of those principles.’^ (a) 

In this view of the subject, the common law may be culti¬ 
vated as part of the jurisprudence of the United States. In its 
improved condition in England, and especially in its improved 
and varied condition in this country, under the benign influence 
Of an expanded commerce, of .enlightened justice, of'republican 
principles, and of sound philosophy, the common laV has 
become a code of matured ethics and enlarged civil wisdom, 
admirably adapted to promote and secure the freedom and hap¬ 
piness of social life. It lias proved to be a system replete with 
vigofous and healthy principles, eminently conducive to the 
growth of civil liberty; and it is in no instance*disgraced by 
Such a slavish political maxim as that with which the Institutes 
of Justinian are introduced. (6) It is the common jurispru¬ 
dence of the United States, and was brought with them 
*343 as *tolonists from England, and cstablisjicd Wre, so far 
as it was adapted to our institutions and circumstances. 
It was claimed by the Congress of the United Colonies, in 1774, 
as a branch of those “ indubitablcirights and liberties to which 
the respective colonies are entitled.” (c) It fills up every inter¬ 
stice, and occupies every wide space which the statute law 
cannot occupy. Its principles may be compared to the influ¬ 
ence of the liberal arts and sciences; adversis perfugium ac 
solatium preabent; delectanl domi, non impedivnt foris; pernoc* 
tant nobiscum^ peregrinantur^ rusticantnr. To use the words of 
the learned jurist, to whom I have already alluded, {d) we live 


(a) Though-there be no eciuity state courts, that (loos not prevent the exercise of 
equity jurisdiction in the courts of the United States; they adopt and follow the equity 
juri$ptudeir::c existing in England, The District Court of Louisiana 1ms accordingly 
equity powers, and it is bound to proceed in equity causes according to the principle!, 
rules, ttud usages which belong to the courts of equity, as contradistinguished from 
courts of common law, Gaines v. Keif, 15 Peters’s U. S. Rep. 9. Lorman v. Clurltc^ 
2 McLean’s K. 56S, 571.^ 

♦ 

{h) Qmiprincipi placuit, leyis hahft vigorem.t In^. 1,2, 6. 

(c) Declaration of Rights of October Uth, 1774. Journals of Congress, vdl.i. p, 28. 

(d) Du Ponceau on Jurisdiction, p. 91. See. also, 1 Story’s Comm, on the Codstf- 

0 • y ' % 


r^r 


1 Neves u. Scott,Q8 How. U. S. 268. State of Pennsylvania v. Wheeling Bridge Co. 18 
How. U. S. 619. Bonnet e. Bu/terworth, 11 How. U. S. 669. ^ 
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in the midst of the common law, we inhale it at every breath, 
imbibe it at every pore; we meet with it when we wake and 
when we lay down to sleep, when we travel and when we stay 
at home; and it is interwoven with the very idiom that we 
speak; and we cannot learn another system of laws, without 
learning, at the saim^ time, another language/^ 

2. The jurisdiction of the federal courts ratiane personaruniy 
and defending on the relative character of the litigant parties, 
has been the subject of much judicial discussion. The constitu¬ 
tion gives jurisdiction to the federal courts of all suits between 
aliens and citizens, and between resident citizens of different 
states, {a) and we have a series of judicial decisions on that 
subject. If the case arises under the constitution, laws, or 
treg^ies of the IJnion, it is immaterial who may be parties, for 
the subject-matter gives jurisdiction.; and if it arises between 
aliens and citizens, or between citizens of different states, it is 
immaterial wha^ may be the nature of the controversy, for the 
character of the parties gives jurisdiction. 

In Bingham v. Caboly{b) the Supremo Court held, that it 
was necessary to set forth #thc citizenship of juHsdic- 

thc respective * parties, or the alienage, when a *344 alien 
foreigner was concerned, by positive averments, 
in order to bring the case within the jurisdiction of the Circuit 
Court; and that if there was not a sufficient allegation for that 
purpose on record, no jurisdiction of the suit would be sus¬ 
tained. The same doctrine was maintained in Turner v. En~ 
rilley (c) and in Turner v. The Bank of North America; [d) and 
it-was declared, that the Circuit Court was a court of limited 
jurisdiction, and had cognizance only of a few cases specially 
circumstanbed, and that the fair presumption was, that a cause 


t&Mon, 140, 141; vol. ii. pp. 264-268. Tlie learned commentator, in the volume last^ 
ably, and, in my opinion, satisfactorily contends that the common law, in the 
absence of positive statute law, regulates, interprets, and controls the powers and 
duties of the Court of Impeachments under the constitution of the United States: and 
though the commoin cannot he the foundation of a jurisdiction not given by the 
, coiustitutioa and laws, that jurisdiction, when given, attaches, and is to be exercised 
to the rules of the eommonilaw. Were it otherwise, there would be noth¬ 
ing fO exempt us from an absolute despotism of opinion and practice. 

Lessee of Butler u. Farnsworth, 4 Wash. Cir. Rep. 101. * 

‘ ^ ;(W 3 Dallas, 382. ^ ' (c) 4 Ibid. 7. • (</) 4 Ibid. 8. 
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was without its jurisdiction till the contrary appeared. Upon 
that principle the rule* was founded, making it necessary to set 
forth, upon the record of the Circuit Court, the facts or circum- 
tances which gave jurisdiction, either expressly or in such man¬ 
ner as to render them certain by legal intendment. It is neces¬ 
sary, therefore, where the defendant appeals to be a citizen of 
one state, to show, by averment, that the plaintiff is a citizen of 
some other state, or an alien; or, if the suit be upon a promis¬ 
sory note, by the indorsee, to show that the original payee was 
so; for it is his description, as well as that of the indorsee, which 
gives the jurisdiction. But an alien cannot sue a citizen in the 
Circuit Court of the United Stales, if the latter be at the time a 
resident in a foreign country, notwithstanding he has property 
in the district which might h.G attached. No corppulsory process, 
under the Judiciary Act of 1789, lies against a person who is not 
at the time an inhabitant of, or is not found in the district in 
which the process issues. This goes to exclude from the federal 
courts the proceeding by foreign attachment under the local 
laws of the states, (a) 

Between The Judiciary Act of 1,789, sec. 11, gives jurisdiction 
different to the Circuit Court when an alien is a party ; and it 
states. decided in Mossinan v, Hi^ginson^ {b) that the 

jurisdiction w'as confined to the case of suits between citizens 
and foreigners, and did not extend to suits between alien 
*345 and alien; and *that if it appeared on record that the 
one party was an alien, it must likewise appear affirma¬ 
tively that the other party was a citizen. So, again, in Course 
V, Steady (c) it was decided to the same effect. The principle 
is, that it must appear upon the record, that the character of 
the parties supports the jurisdiction ; and the points in that case 
were reasserted in Montalet v. Murray y{d) and in Hodgson v. 
Bowerbanky{€) and m S^llivaii v. The Fulton Steamboat Co^^ 


(а) Picquet v. Swan, 5 Mason's Rep. 35. Tolapd v. Sprague, 12 Peters, 300* 

(б) 4 Dallas, 12. 

(c) 4 Dallas, 22. The omission of the above averments, or anj other reqnfsite to. 
give ^^sdictipn, is matter of snhstance, and noi* cured by verdict, nor amendable a^r 
verdit^ 1 Parae*8 Repr486, 594. Jackson v, Twentyman, 2 Peters's, U. S. Rep, 
I36;'.w c ^ 

(<f) 4 Cranch, 46. (e) 6 Ibid. 303. 

$ i 
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pmy. (a) In Maxjield v. Levy^ (b) the question of jurisdiction, 
arising from the character of the parties, was discussed in the 
Circuit Court of Pennsylvania, and the court animadverted 
severely upon an attempt to create a jurisdiction by fraud, con¬ 
trary to the policy of the constitution and the law. The suit 
was an ejectment b^ween citizens of the same state, to try title 
to land; afld, to give jurisdiction to the*Circuit Court, a deed 
was gi^^n, collusivcly, and without any consideration, to a citi¬ 
zen of another state, for the sole purpose of making him a nom¬ 
inal plaintiff, in order to give the federal court jurisdiction. The 
court dismissed the suit, and observed, that the constitution and 
laws of the United States had been anxious to define, by precise 
boundaries, and preserve with great caution, the line between 
the judicial aiith^ority of tlie Union and that of the individual 
states. No contrivance to defeat the law of the land, and cre¬ 
ate jurisdiction by fraud, could be tolerated, (c) But if a citizen 
of one state thiyks proper to change his domicil, ifnd remove 
with his family to another state, not eolorably, but perma¬ 
nently, and with a bond fide intention fco reside there, 

*even though his object was \p avail himself of the juris- *346 
diction of tne federal courts, he becomes instantly a citi¬ 
zen of the other state, and may sue as such in the courts of the 
United States, {d) 

The doctrine in the original case of Bingham v. Cabot was 

(a) 8 Wheaton, 450. Doii-^o y. Perkins, 4 Mason’s Rep. 435, S. P. 

{b) 4 Dallas, 330. This case was rc])a(liated by Mr. Justice Story, in Briggs y. 
French,^2 Sumner, 257, as being erroneouiJy decided. 

(c) The same doctrine was held by Judge Washington, in ITurst v. McNeil, 1 Wash. 
Cir. B. 70, 83. Starling v. Hawks, 5 McLean, 318, But in Briggs v. French, 2 Sum¬ 
ner, 251, it was pointedly condemned j and the judge held, that a conveyance of land 
by a citizen of one state to a citizen of another, for the purpose of enabling the latter 
to 3iamtflin asuit on it in the^courts of the United Stated, vested a legal title, and a 
stranger not claiming un^er cither of the parties, had no right to -nquiro into the mo¬ 
tive of the conveyance. 

{d) Lessee of Cooper w. Galbraith, 3 Wash. Cir. Rep. 546. Case v. Clark, 5,Mason*s 
Rep. 70. Catlett y. Pacific Ins. Cq, 1 Paine's Rep. 594. Jones v. League, 18 IIow. 
U. S. 77. In Briggs v, French, 2 Sumner, 251, i|*was held, that it was sufficient to 
give jurisdiction to the federal cou^^s, that a citizen of one state had really, and not 
nommally, removed from one sliite to another, thgngh his motive might have 
been to prosecute a suit in the courts of'the United States.* It was sufficient if the 
plaintifiTwas in jhet a citizen of one state and the defendant of anoUAr. The motive 
of ^ KtDOTal was not to be inquired into. 
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again confirmed in Abercrombie v. Dupuis, (a) with some symp¬ 
toms of reluctance ; and it would seem that the court was not 
entirely satisfied with the precise limits in which their jurisdic¬ 
tion had been circumscribed and embarrassed by their predeces¬ 
sors. But in Slrawbridge v. Curtiss, (b) the limitation of the 
federal jurisdiction was considered as being still more close and 
precise. The Supreme Court declared, that where'the interest 
was joint, and two or more persons were concerned in'^that in¬ 
terest, as joint plaintiffs, or joint defendants, each of them must 
be competent to sue, or liable to be sued, in the federal courts; 
■ and the suit was dismissed itj that case, because some of the 
plaintiffs and defendants were ciiizens of the same state, (c) 
The next case that arose on this subject was, whether a corpo¬ 
ration was a citizen within the meaning of the constitution, and 
could sue in the federal courts in consequence of its legal char¬ 
acter ; and it was decided, in the cases of The Hope Insurance 
Company v*. BoardmaUj and of The Bank of the United States v. 
Deveanx^ (e/) that a corporation aggregate was not, in its corpo¬ 
rate capacity, a citizen, and that its right to litigate in 
*347 the federal counts depended upon the character of *the 
individuals who compose the body politic, and which 


(a) 1 Cranch, .343. (/;) 3 Ibicf. 267. 

(c) But the Circuit Court of the United States is not deprived of its jurisdiction 
arising from tlie character of the party, Ify joining with an alien or citizen of another 
state, « mere nominal party^ wl^o docs not possess'the requisite chameter. 5 Oauch, 
303. 8 Wheaton, 451. 1 Paine's Kep. 410. It has likewise been adjudged, that as 
the courts of Louisiana do not proceed according to the rules of the comtnon law, 
but of the civil law, a suit may be brought in the federal courts by a resident alien 
against one or two obligors, bound severally as well as Jointly, who reside in Louisi¬ 
ana, ihouyh the other Mgor resides in another state. The rule in chancery and jin the 
civil law is, that if the court can make a decree according to justice and equity be¬ 
tween tluTparties before thojn, that decree shall not be withheld because a pOity out 
of its jurisdiction is not made a defendant, although h6 must have been united in the 
e suit bad he been within the reach of the process of the court.'* This was the principle 
of ,that decision, Breedlove r. Nicolet, 7 Peters's U. S. Rep. 413. See, also,^Harn- 
son V, Urann, 1 Story's R. 64.. And now, by Act of Congress of February 38th, 1^9, 
c. 86, if there be several defendaute, and any one hr more of them is not an inhabitant 
of, or not found* in the district wKere the suit is brought, and does not voluntarily 
appear^ the court may entertain jurisdiction, a^d proceed against the parties properly 
befbr^^ 

(cf):^CraDch,^7, 61.' Bank of Augusta v. Earle, 13 Peton^s Jt< ,618* . l^Ood v, 
Hwjtlard Fire Insurance Co. 13 Conn. R. 202, S..P. 
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character must appear by proper averments upon the record, (a) 
But a corporation aggregate, composed of citizens of one state, 
may sue a citizen of another state in the Circuit Court of the 
United States. If any of the stockholders are citizens of the 
same state, with the defendant, the federal courts have no juris¬ 
diction. And the jule relative to suits originally instituted in 
the courts* of the United States, requiryig all the individuals 
composing the respective parties to possess the requisite char¬ 
acter to give the court jurisdiction, applies equally to suits 
removed from the state courts, (b) 

With respect to the question on the peculiar right of the 
Bank of the United States to sue in the ft’deral courts, itwas 
decided, in reference to the first bank of the United States, that 
no right was conferred on that bank by its act of incorporation 
to sue in those courts. It had only the ordinary corporate 
capacity to sue and bo sued; and being an invisible, artificial 
V>cing, a irrt're legal entity, and not a citizcni, its night to sue 
must depend upon the character of the individuals of which it 
is composed. The constitution of the United States supposed 
apprehensions might exist, that the tribunals of the states would 

(«) In Brcitlmupt v. The Bank of Georgia, 1 Peters's U. S. Bcp. it \va.s there 
held, that a hill, to give jurisdiction, must state that the stockiioiders were citizens of 
Gleorgia. 

[h) Ward V. Arredondo, 1 Paine's Hep. 410. Bank of Cumberland i\ Willis, 0 Sum¬ 
ner, 472. But the very inconvenient and narrow doctrine contained in the cases of 
Strawbridge v. Curtiss, 3 Crunch, 267, Bank of the United States i>. Deveaux, 5 
Cranch, 84, and Comm, and R. R. Bunk of Vicksburg v, Slocomb, 14 Peters's K. 60, 
was reviewed and overruled in The Louisville Railroad Comp. v. Letson, in 2 Ilow. 
U. S. 497. It was there heW, that a corpurafivti created and doing business in a state, 
was an inhabitant of tlie state, capable of being treated as a citizen^ for all purposes of 
suing and being sued, although some of the members of the corporation were not citi¬ 
zens of the stixte in which the suit was brought, and although the state itself might be 
o^m'^ber of the corporation.^ This was a very important and salutary (locision. and 
reinstated the federal ^ourts in their essential jurisdiction in cases of suits between 
^citizens of different states The Act of Congress of the 28th February, 18.39, gave 
ud this decision, it being considered in its language and construction, as an cnlarjg’e- 
meat of jurisdiction in respect to,tlic character of the parties. 


I Bundle o. Delaware and Raritan ^anal Co. 14 How. U. S. 95, 96. Day v, Newark 
llaiALf. Co. 1 Blatchford, R. 628. North. Ind. R. R. Co. t? Centr. R. R. Co. 16 How. 
U. S. 388,347. VoUettc v. Whitewater Valley Canal Co. 4 McLean, IfilS- French v. Lafay- 
ette Ins, Co. 6 Id. 461. 
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not administer justice as impartially as those of the nation, 
to parties of every description, and, therefore, it established 
national tribunals for the decision of controversies bet>veen 
aliens and citizens, and between citizens of different states. 
The persons whom a corporation represents may be aliens or 
citizens, and the controversy is between persons suing by their 
corporate name for a corporate right, and the individual de¬ 
fendant. Where the members of the corporation are aliens or 
citizens of a different state from the opposite party, they 
* 348 come * within the reason and terms of the jurisdiction of 
the federal courts. The court can look beyond the cor¬ 
porate name, and notice the character of these members, who 
are not considered, to every intent, as placed out of view, and 
merged in the corporation. Incorporated aliens may sue a citi¬ 
zen, or the incorporated citizens of one state may sue a citizen 
of another state, in the federal courts, by their corporate name, 
and the controversy is substantially between alienl^ and a citi¬ 
zen, or between the citizens of one state and those of another. 
In that case, the president, directors, and company, of the 
Bank of the United States averred, that they were citizens of 
Pennsylvania, and that the defendants were citizens of Georgia; 
and this averment, nor traversed or denied, was sufficient to 
sustain the suit in the Circuit Court. In suits by the Bank of 
the United States, of 1816, such an averment is not necessary, 
because the Act incorporating the bank (a) authorizes it to sue 
and be sued in the Circuit Court of the United States, as well 
as in the state courts. Without such an express provision, it 
would have been difficult for the Bank of the United States 
ever to have sued in the federal courts, if the fact of citizen¬ 
ship of all the members was to be scrutinized, for there were 
probably few or no states which had not some stockhol^it^r of 
the bank a resident citizen. (6) It was indispensable for Con- 
egress to provide specially for a'jurisdiction over suits in which 
bank was concerned, or no jurisdiction could well have 
been sustained. It was truly observed, by the Supreme Court, 


(а) Act of Congress, April lO, 1816, SM. 7. * ' 

(б) Osborn v, U,piteU Stutes Bank, 9 Wheaton, 738. United Statei Bonk 0. Plant¬ 
ers’ Bank, 9 Wheaton, 904. , 
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that if the Bank of the United States could not sue a per¬ 
son who was^ a citizen of the same state with any one of its 
members, in the circuit courts, this disability would defeat the 
power. 

A trustee, who holds the legal interest, is competent 
to *sue in right o^his own character as a citizen or *349 
alien, as the case may be, in the federal courts, and with¬ 
out reftrence to the character or domicil of his cestui que trusty 
unless he was created trustee for the fraudulent purpose of 
giving jurisdiction, (a) This rule equally applies to executors 
and administrators, who are considered as the real parties in 
interest; but it does not apply to the case of a general assignee 
of an insolvent debtor, and he cannot sue in the federal courts, 
if his assignor could not have sued there. The 11th section of 
the Judiciary Act will not pertnit jurisdiction to vest by the 
assignment of a chose in action^ (cases of foreign bills ex¬ 
change exitSpted,) unless the original holder was entitled to sue ; 
and whether the assignment was made by the act of the party, 
or by operations of law, makes no difference in the case. An 
executor or administrator is not an assignee, within the mean¬ 
ing of the *1,1 th section of the Judiciary Act. (6) ^ 

With respect to the District of Columbia, and to the territo¬ 
rial districts of the United States, they are not states^ within 
the sense of the constitution and of the Judiciary Act, so as to 
enable a citizen thereof to sue a citizen of one of the states in 


(a) Chappedelainc V Dechenaux, 4 Crancli, 306,308. Browne u Strode, 5 Cranch, 
303. Sec, also, 5 Cranch, 9!,.and Childress v. Kinory, 8 Wheaton, 642. If the nomi¬ 
nal plaintiff and the real defendant he citizens of the state, yet if the party for whose 
use the suit was brought was a citizen of another state, tlie Circuit Court of the United 
States has jurisdiction. Browne v Strode, sup. McNutt v. Bland, 2 How. U, S. 9. 

(i) Sere u. Bitot, 6 Cranch, 332. Mayer v. Eoulkrod, 4 Wash. Cir. Rep. 349. But 
it i:.^djudged that a note payable to A, or la^arer, may be sued in the federal courts, 
in his own name, and that the 1 Ith section of the Judiciary Act docs not apply. Bul¬ 
lard «. Bell, I Mason, 243. Halsted v. Lyon, 2 McLean, 226. So the holder of a 
negotiable note, payable to the maker's own order, and indorsed, may sue the maker 
in the federal courts, though the holder be a citizen of another state , ^or the right 
passes not by as8i(/7imeutt but to bearef by delivery. Towne v. Smith, U. S. C. C. 
Mass. Law Reporter for May, 1846.“ 


^ The equitable a&^ignee of a claim to an aoooutit is within reetriction, if Uis assignor 
was not competent to sue on the ground of citizenship. Wilkinson a. JViikinson, 2 CurtU, 
C. C. 6S2. , 

2 See Coffee v* Planters' Bftnk of/fennessee, 13 How. IT. S. 183.* 
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the federal courts. However extraordinary it might seem to be, 
that the courts of the United States, which were open to aliens, 
and to the citizens of every state, should be closed upon the in¬ 
habitants of those districts, on the construction that they were 
not citizens of a state^ yet, as the court observed, this was a sub¬ 
ject for legislative, and not for judicial consideration, {a) 
350* *If the jurisdiction of the Circuit Court between citi¬ 
zens of difterent states has once vested, it is not dbvested 
by a subsequent change of domicil of one of the parties, and his 
removal into the same state with the adverse party, pendente 
lile. (b) The jurisdiction depends upon the state of things at 
the time the action is brought^ So, an indorsee of a note, who 
resides in one state, may sue his immediate indorser, who re¬ 
sides in another state, tliough that immediate indorser and the 
maker be residents of the same state. The indorsement is a 
ne\%contract between the parties to the record, quite distinct 
from the original note, (c) 

Jurisdic- The case of Osborn v. The Bank of the United 
state^iT in- States^ {d) brought into view important principles 
toiiching the constitutional jurisdiction of the federal 
on record, courts, where a state claimed to be essentially a party. 
The court decided, that the circuit courts had lawful jurisdic¬ 
tion, under the Act of Congress incorporating the national bank, 
of a bill in equity brought by the bank fpr the purpose of pro¬ 
tecting it4n the exercise of its franchises, which were threatened 
to be invaded under a law of t^e state of Ohio; and that as 
the state itself could not be made a party defendant, the suit 
might be maintained against the officers and agents of the state 
who were intrusted with the execution of such laws. 

As the amendment to the constitution prohibited a state to 
be made a party defendant by individuals of other state% the 
court felt the pressure and difficulty of the objection, that the 


(a) The term staff, in tlic sense of the constitution, applies only to the members of 
the American confederacy, and does not extend t 9 a ienitory of the United States. 
Seton n. Hanham, H. M. Charlton^s Geo. Rf'p, 3f4. Hepburn t*. EUzey, 2 Cranch, 
A45. Corporation of New Orleans b. Winter, 1 Wheaton, 91, 

^ (6) Morgan v. Morgan, 2 Wheaton, 290. C^arko u. Mathowson, 12 Peters, 164. 

, (c) Young V. Bryan, 6 WhlSkton, 146. Mollan y. Torrance, 9 Wheaton, 637, 

(d) 9 Wheaton,. 738. ^ 

A Therefore the appomtmenttof a person as consu^ of a foreign power does not work an 
abatement of a stilt already commenced. Koppel v. iLleiuricbs, 1 Barb. S. 0. Rep. 449. 
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state of Ohio was substantially a party defendant, inasmuch 
as the process of the court in the suit acted directly upon the 
state, by restraining its officers from executing the law of the 
state. The direct interest of the state in the suit was admitted, 
but the objection, if it were valid, would go, in its con¬ 
sequences, completely to destroy the powers of •the *351 
Union. If the federal courts had iio jurisdiction, then 
the agents of a state, under an unconstitutional law of the state, 
might arrest the execution of any law of the United States. 
A state might impose a fine or penalty on any person employed 
in the execution of any law of the Union, and levy it, by a 
ministerial officer, without the sanction even of its own cqurts. 
All the various pifblic officers of the United States, such as the 
carrier of the mail, the collector of the revenue, and the marshal 
of ^he district, might be inhibited, under ruinous penalties, from 
the performance of their respective duties. And if the courts 
of the United States cannot rightfully protect the agents who 
execute every law authorized by the constitution, from the direct 
action of state agents in the collection of penalties, they could 
not rightfully protect those who execute any law. The court 
insisted, that there was no snc\\ deplorable 'failure of jurisdic¬ 
tion, and that the federal judiciary might rightfully protect those 
employed in carrying into execution the laws of the Union from 
the attempts of a particular state, by its agents, to resist the 
execution of those laws. , It may use preventive proceedings, 
by injunction or otherwise, against the agents or officers of the 
state, and authorize proceedings against the very property seized 
by the agent; and the court concluded, that a suit brought 
against individuals for any cause whatever, was not a suit 
against a state^ in the sense of the constitution. The constitu- 
tioijcontemplated a distinction between cases in which a state 
•(vas interested, and those in which it was a party; and to be a 
party for the purpose of jurisdiction, it is necessary to be one 
upon record. The constitution only intended a party on record, 
and to be shown in the first .instance by the simple inspection 
of the record, and that is what is intended in all cases where 
jurfsdiction depends upon tjie party, (a) ^ 

(a) In the case of McNutt v. Bland, 2 How. U. S. 9, it was decided, that a citizen 

• 33 ^ 
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The question of jurisdiction depending upon the character 
and residence of parties, came again into discussion in the 

dase of The Bank of the United States v. The Planters’^ 

* 352 • Bank of Georgia; (a) and it was decided that the cir¬ 

cuit courts had jurisdiction of suits brought by the Bank 
of the United States against a state bank,inotwithstanding the 
state itself was a stockholder, together with private Individuals 
who were citizens of the same state with some of th6 stock¬ 
holders of the Bank of the United States. It was declared, that 
the state of Georgia was not, as a state, to be deemed a party 
defendant, though interested as a stockholder in the defence. 
The state, so far as concerned that transaction, was devested of 
its sovereign character, and took that of a j^ivate citizen; and 
this principle applies to every case in which the government be¬ 
comes a partner in any trading company. (6) 

We have seen how far the courts of the United States have 
a common-*law jurisdiction ; and it appears to have been wholly 
disclaimed in criminal cases; and the true distinction would 
seem to be, that all federal jurisdiction in civil and criminal 

• cases, must be derived from the constitution and the laws made 
in pursuance of it; and that when the jurisdiction is vested, the 
principles of the common law are necessary to the due exercise 
of that jurisdiction. We have seen, likewise, with what caution, 
and within what precise limits, tlie federal courts have exercised 
jurisdiction, in controversies between citizens and aliens, and 
between citizens of different states. In the next lecture we 
shall enter upon a particular examination of the powers and 
cldtlms of the federal courts, relative to admiralty and maritime 
jurisdiction. 


of-another state might sue a citizen of Mississippi, in the Circuit Court of the United 
States, though ho sued in the name of the nominal plaintiff or trustee, who was also 
a citizen of Mississippi, provided he was the parti/ in interest, Mr. Justice Daniel dis¬ 
sented^ and cotitendcd, on the authority of prior decisions, tliat the jurisdiction de¬ 
pended, not on the situation of the* parties concerned in interest, but on the cliaracter 
<>f the parties appearing on the reebrd. 

(a) 9 Wheaton, 904. Bank of Kentucky u, Wister, 2 Peters’s U. S. Rep. 3^8, S. 
P.r In this last cas(> it was dlclded that an incorporated bank waa suable, though tho 
whole property apd control of the bank belonged to the state incorporating it. 

(5) Story, J., 11 Peters, 3^9. 
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LECTURE XV«. 

OF Tife DISTRICT AND TKIUIITORIAD COURTS OF THE UNITED 

STATES. 

« 

The District Courts act as courts of common law, and fifso as 
courts of admiralty. 

distinctiou is made in England between the in- Aiimiralty 

• • 1 • ^ * 

stance and the prize court of admiralty. The former or'tuV^aTs- 
is the orduiary admiralty court, but the latter is a spe- courts, 
cial and extraordinary jurisdiction; and although ft be exercised 
by the same person, it is in no-way connected with the former, 
either in its origin, its mode of proceeding, or the principles which 
govern it^ To constitute the prize court, or to call it into action 
in time of war, a special commission issues, and the court pro¬ 
ceeds summarily, and is governed by general principles of policy 
and the law of nations. This was the doctrine of the English 
Court of King's Bench, as declared by Lord Mansfield in Lindo 
V. Rodney; {a) and though souie^arts of his learned and elab¬ 
orate opinion in that case do not appear to be very clear and 
precise on the point concerning the difference in the foundation 
of the powers of the instance and of the prize court of admi- 
ralty, yet I should infer from it that the judge of the English 
admiralty requires a special commission, distinct from his ordi- 
ngtfj" commission, to enable him, in time of war, to £»sume the 
jurisdiction of prize. The practice continues to this day of is¬ 
suing a special commission, on the breaking out of hostilities, 
to the commissioners for executing the office of lord high admi¬ 
ral, giving them jurisdiction in prize cases. (6) 

* The division of the ^ouxt of admiralty into two Courts * 354 

(а) Doug. Rep. 613, note. i 

(б) Ex parte Lynch, 1 MaddocKs Rep. 15, 
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is said not -to have been generally known to the common 
lawyers of England before the case of Lindo v. Rodney; and 
yet it appears, from the research made in that case, that the 
prize jurisdiction was established from the earliest periods of the 
English judicial history. The instance court is the ordinary 
and appropriate court of admiralty, and takes cognizance of the 
general subjects of adjniralty jurisdiction, and it prcceeds ac-* 
cording to the civil and maritime law. The prize court has. 
CKclusive cognizance of matters of prize and matters incidental 
thereto, and it proceeds to hear and determine according to the 
course of the admiralty and the law of nations. The distinction 
between these two courts, or rather between these two depart¬ 
ments of the same court, is kept up throughout all Ihe proceed¬ 
ings ; and the appeals from the decrees of these two jurisdic¬ 
tions are distinct, and made to separate tribunals. The appeal 
from the instance court lies to delegates, but from the prize 
courts it lifcs to the lords commissioners of appedls in prize 
causes, and who are appointed for that special purpose. 

Such is the distinction in England between the instance and 
the prize court of admiralty; and in the case of Ex parte 
Lynch, {a) it was held, that the jurisdiction of the admiralty as 
a prize court, did not cease with the war, but extended to all 
the incidents of prize, and to an indefinite period after the war. 
It remains to see how far that distinction is known or preserved 
in the jurisdiction of our district courts. 

It is said by a judge, who imlst have been well acquainted 
‘ with the subject, (for he was registrar of a colonial court of ad¬ 
miralty before our Revolution,) that this distinction between the 
instance and the prize court was not known to ounadmi- 
*355 ralty proceedings under the * colony administrations, (i) 
In the case of Jennings v. Carson, (c) the District C^urt 
of Pennsylvania, in 1792, decided that prize jurisdiction was 
involved in the general delegation of admiralty and maritime 
powers, and that Congress, b^ the Judiciary Act of 1789, meant 
to convey to the district courts all the powers appertaining to 
admiralty and maritime jtirisdiction, including that of prize. 
Prize jurisdiction was ^inherent in court of admiralty, thougji 

(a) l A&iddock's Hep. 15. ^ (b) 1 Peters’s Adm. Hop. 5, 6. (c) 1 Ibid. 1. 
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it was of course a dormant power until called into activity by 
the occurrence of war, * 

But notwithstanding this early decision in favor of 
the plenary jurisdiction of the district courts as courts courts are 
of admiralty, there was great doubt entertained in tips S'ecVnd 
country, about the# j^ar 1793, whether the district 
Courts had jurisdiction under the Act of Congress of 1789, as 
prize cburts. The District Court of Maryland decided against 
the jurisdiction, and that decree was affirmed on appeal to the 
Circuit Court, on the ground that a prize cause was not a civil 
cause of admiralty jurisdiction, but rested on the jus belli, and 
that there was no prize court in existence in the United ^^ates. 
The same question was carried up to the Supreme Court of the 
United States jn February, 1794, in the case of Glass v, iTie 
Sloop Betsey^ [a) and was ably discussed. The Supreme Court 
put an end at once to all these difficulties about jurisdiction, by 
declaring fliat the district courts of the United Stakes possessed 
all the powers of courts of admiralty, whether considered as 
instance or as prize courts. 

In the case of The Emulvus, {b) the Circuit Court in Massa¬ 
chusetts was inclined to think that the admiralty, from time 
immemorial, had an inherent jurisdiction in prize, because, if 
we examine the most venerable relies of ancient maritime juris¬ 
prudence, we shall find the admiralty in possession of prize 
jurisdiction, independent of any known special commission. 
It seems to have always constituted an ordinary, and not 
an extraordinary branch of the admiralty powers; *and *356 
it is to be observed, that Lord Mansfield leaves the point 
uncertain, whether the prize and the instance jurisdiction were 
coeval in antiquity, or whether the former was constituted by 
SQ^al commission. Be that as it may, the equal jtyisdiction 
of the admiralty in this country, as an instance and as a prize 
court, is now definitely settled; and if the prize branch of the 
jurisdiction of the admiralty be not known in time of peace, it 
is merely because its ^owars lie dormant, from the want of 
business to call them into action. * 


• • • 

(а) S Dallas, 6. Penhallow v. DoAtie^ Dallas, 54, S.#P. Sec, also, the Act of 

Congress of June 26th, 1812, sec. 6. a 

(б) I Galiison, 563. 
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There is ilo pretence of claim on the part of courts of com- 
• mon law, to any share in the prize jurisdiction of the courts of 
admiralty. It is necessarily and completely exclusive ; and we 
will first take a view of the jurisdiction and powers of the dis¬ 
trict courts in prize cases, and then of their ordinary admiralty 
jurisdiction. As prize questions are aj#i)licablc to a state of 
war, and are governedr chiefly by the rules of the lawt)f nations, 
and the usages and practices of the maritime powers, Fdo not 
propose to enlarge on that subject. My object will be, to ascer¬ 
tain the exact jurisdiction of the District Court, in all its various 
powers and complicated character. I shall consider, (1.) its 
chaiucter as a prize court; (2.) as a court of criminal jurisdic¬ 
tion in admiralty; (3.) the division line between the admiralty 
and the courts of common law ; (4.) its powers as an instance 
court of admiralty; (5.) its jurisdiction as a court of common 
law, and clothed, also, with special powers. 

Prize courts, Jurisdiction of the prize courts, 

The ordinary prize jurisdiction of the admiralty ex¬ 
tends to'all captures in war made on the high seas, I know of no 
other definition of prize goods, said Sir William Scott, in the 
case of The Two Friends^ {a) than that they are goods 
*“357 * taken on the high seas, jure belli^ out of the hands of 
the enemy. The prize jurisdiction also extends to cap¬ 
tures in foreign ports and harbors, and to captures made on land 
by naval forces, and upon surrenders to naval forces, either 
solely, or by joint operation with*'land forces, (b) It extends to 
captures made in rivers, ports, and harbors of the captor’s own 
'country. But as to plunder or booty in a mere continental land 
. war, without the pr^ence or intervention of any ships w their 
crews, Lord Mansfield admitted, in Lindo v. Rodney^ there was 
no case,fOr authority, or principle, to enable him to briag; it 
within the cognizance of a prize court, (c) The prize court 
extends, also, to all ransom bills upon captures at sea, and to 
money received as a ransom or commutation, on a capitulation 

(Ot) 1 Rob. Rep. 271. 

(hi) Lindo V. Rodney, Dong.^Rep. 613, note. , 

In tho case of Ales^ander v. The Duke of Wellington, 2 Ross. & Mylnc, 35, 
Lord Brbogham srid, that military prize rests upon the same principles of law as 
prize at sea,' though in general no statute passes with respect to it. 

• fit* 
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to naval forces alone, or jointly with land forces, (a) The fed¬ 
eral courts have asserted for the prize courts in this country, a 
jurisdiction equally as ample and extensive as any claimed for 
‘ them in England. In the case of The EmvIoiiS^[b) though the 
court gave no opinion as to the right of the admiralty to take 
cognizance of mer^ captures made on the land, exclusively by 
land forces, yet it was declared to be vejy clear, that its juris- 
dictionTwas not confined to captures at sea. It took cognizance 
of all captures in creeks, havens, and rivers, and also of all cap¬ 
tures made on land, where the same had been made by a naval 
force, or by cooperation with a naval force; and this exercise of 
jurisdiction was settled by the most solemn adjudications., A 
seizure may therefore be made in court, in our own country, as 
prize, if made wliile the property was water-borne. Had it been 
landed, and remained on land, it would have deserved consider¬ 
ation ; and no opinion was given, whether it could have been 
proceeded Sgainst as prize, under the admiralty jurisdic¬ 
tion, or whether, *if liable to seizure and condemnation *358 
in our courts, the remedy ought not to have been pur¬ 
sued by a process applicable to municipal confiscations. 

It is understood in England, that the admiralty, merely by its 
own inherent powers, never exercises jurisdiction as to captures 
or seizures, as prize, made on shore, without the cooperation of 
naval forces.^ In the case of The Oostcr Eems, cited by Sir 
William Scott in the case of The Two Friends^ (c) and decided 
by the highest authority, that of the lords commissioners of 
appeal, in 1784, it was held, that goods taken on shore as prize, 
where there had been no act of capture on the high seas, were 
not to fie considered as prize, and that that,prize courts had no 
jurisdiction in such a case. But it is admitted, that if the juris- 
di^qn has once attached, and the goods have been taken at 
sea, they may be followed on shore by the process of the prize 


(а) Ships taken at Genoa, 4 Rob. Rep. 388. Anthon v. Fisher, Doug. Rep, 649, 
note. Maisonnaire v. Keating, 2 QulliSon, 325. • 

(б) I Gallison, 563. - (c) I Rob. Rep. 271. 


1 Questions of Army Prize were referred by Act 8 & 4 Viet o. 65,^ the Court of Ad¬ 
miralty. 6 Law Rev. 281. 
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court, and its jurisdiction over them still continues. In this re¬ 
spect, the prize court seems more extensive, an\l to hold a firmer 
jurisdiction, than the instance court; for, as to cases of wreck 
and derelict, if the goods are once on shore, or landed, the cog¬ 
nizance of the common law attaches, {a) 

Thougli the prize be unwarrantably carrie^ into a foreign port, 
and there delivered by,the captors upon security, the prize court 
does not lose its jurisdiction over the capture,*and the questions 
incident to it. (/;) So, if the prize be lost at sea, the court may, 
notwithstanding, proceed to adjudication, and at the instance 
of the captors or the claimants, (c) It has jurisdiction, like¬ 
wise^ though the prize be actually lying within a foreign neutral 
teiTitory. This is the settled law of the prize jurisdiction, both 
in England and in this country. The principle is, that the pos¬ 
session of the captor, though in a neutral country, is 
*359 considered to be the possession* of his sovereign, and 
sub yotestate curicc, {d) But, it is admitted, Vhat if pos¬ 
session of the thing seized be actually as well as constructively 
lost, as by recapture, escape, or a voluntary discharge of the 
captured vessel, the jurisdiction of the prize court over*the sub¬ 
ject is lost. Though captured property be unjustifijibly or ille¬ 
gally converted by the captors, the jurisdiction of the prize 
court over the case continues ; but it rests in the sound discre¬ 
tion of the court, whether it will interfere in favor of the captors 
in such cases; and it is equally discretionary in all cases where 
the disposition of the captured'vessel and, crew has not been 
according to duty, {e) The prize court may always proceed in 
rem^ whenever the prize, or the proceeds of the prize, can be 
traced to the handai of any pelson whatever; and this it may 
do, notwithstanding any stipulation in the nature of bail had 
been taken for the property. And it is a principle pei;fectly 
well settled, and constantly conceded and applied, that priise 


(o) The Two Friends, I Hob. Bcp. 271. 

(6) The Peacock, 4 Rob. Rep. 1S5. 

(c) The Susannah, 6 Rob. Rep. 

(<I) F/cfo awpra, 104. 

(«) Tjg, Falcon, 6 Rob, R4p. 104. The FoWna, I Dodson’s Rep. 25. L'Eoie, 
6 Rob. 220. ^La Dame Cocile, 6 Rob. Rep. 257. The Arabella and Madeira, 
3 Gallieoil, 368. 
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courts have exclusive jurisdiction, and an enlarged discretion, as 
to the allowance of freight, damages, expenses, and costs, in all 
cases of captures, and as to all torts, and i)ersoiial injuries, and 
ill treatments, and abuse of power, connected with captures 
jure belli; and the courts will frequently award large and lib¬ 
eral damages in th^se cases, 

The prize courts may apply confiscation by way of penalty, 
for fraud and misconduct, in n^spcct to property cap¬ 
tured *as prize, and claimed by citizens or neutrals. (/>) *360 

They may decree a forfeiture of tlie rights of prize 
against captors guilty of griiss irregularity or fraud, or any 
criminal conduct; and, in such cases, t!ie property is con<lcmned 
to the government generally. (^:) 

(2.) Criminal jurisdiction of the admiralty, Aiimiraity 

*Thc ordinary admiralty and maritime jurisdiction, 
exclusive of prize cases, embraces all (dvil and criminal 

cnmmal 

cases of if maritime nature; iuid though there does mailers, 
not seem to be any difticulty or doubt as to the proper juris¬ 
diction of tlic prize courts, ihere is si great deal of unsetiled dis¬ 
cussion respecting the civil and criminal jurisdiction of the 
District Ckmrt as an inslauce court, and possessing, under the 
constitution and Judiciary Act of 1789, admiralty and maritime 
jurisdiction. 

The Act of Congress [d) gives to the district courts, exclusive 
of the state courts, and concurrently with the circuit courts, 
cognizance of all crimes uud’otlences cognizable under the au¬ 
thority of the United States, and c<.)muuttcd within theix dis¬ 
tricts, or upon tlie higli seas, where only a moderate corporal 
punishment, or fine or imprisonment, is 4o be inllicted. This 


, Caiix u. Ktleti, Rt‘[>. 594, Tho Amiable Nancy, I Paine's licp. HI. 

Chamberlain v. Chandler, 3 Mason’s Kep. 243, 244. Probable cause of seizure is a 
sufficient excuse in the case of captures jnre bdliy and as to marine torl;s generally, or 
tho exercise of belligerent rjght& to a limited extent under statute provisions. *Thc 
Palmyra, 12 Wheaton, 1.^ 

(5) The Johanna Tholen, 6 Rob. Rep. 72. •Oswell v. Vigne, 15 East’s Rep. 70. t 

(c) Case of The George, 1 Wheiiton, 408. *2 Wheaton, 278, S. C.- 

(d) Act of September 24th, 178^ secs. 9 and 11. 


1 See The Oatsoe, 38 E. L. & Eq, 28. The Elise, 33 fd. 691. 
VOL. I. # I. 34 * • . 
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is the ground of the criminal jurisdiction of the district courts; 
and it is given to them as district courts; and as it includes the 
minor crimes and ofienccs committed on the high seas, and cog¬ 
nizable in the courts of admiralty under the English law, the 
district courts may be considered as exercising the criminal 
jurisdiction of a court of admiralty in thovSjj' cases. The con¬ 
stitution of the United. States declares, that the judioial power 
of the Union shall cxteiul to nil cases of admiralty and* mari¬ 
time jurisdiction ; and it has been sup])osod {a) that the 
*361 federal courts might, without *any statute, and under 
this general delegation of admiralty powers, have exer¬ 
cised# cri mi nril jurisdiction over maritime crimes and offences. 
But the courts of the United States have been reluctant to 
assume the ex('reise of any criminal jurisdiction, in admiralty 
case's, which was not specially conferred by an Act of Congress. 
In tlic ease of The United l<tates v. A/’U7//, (6) the defendant 
was indicted and tried in the Circuit Court in Philadelphia, for 
murder committed on tlu' high seas, and the jurisdiction of the 
court was much discussed. One of the judges observed, that 
he had often dccid('d, that the federal courts had a common-law 
jurisdiction in criminal eases; but he considered that "the crime 
charged (a mortal stroke having been given on the high seas, 
and the death in consecpience of it happening on land,) was not 
a case of admiralty and maritime jurisdiction within the mean¬ 
ing of the constitution, or of the Unglish admiralty law, and 
the prisoner, on account of ihik defect of jurisdiction, was 
acquitted. The other judge of ihc court gave no opinion, 
whether that ease was ot^e t)f admiralty and maritime jurisdic¬ 
tion, upon the general principh's of the admiralty and maritime 
law; and he confined himself to the 8th section of the Penal 
Act of Congress of April 30th, 1790, c. 9; and the case charged 
was not, by that Act, within the jurisdiction of the Ciremt 
Court. 

Afterwards, in the case of The United States v. Bevans^ (c) 
the Supreme Court, on a certified^from the Massachusetts 


(rt) Du Poficean on Jarisdic^on, pj>, 59-61. 
^(6) 4 426. 

(c) 3 Wheaton, 336.^ 
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circuit, decided that even admitting that the United States had 
exclusive jurisdiction of all cases of admiralty and nlaritinie 
jurisdiciion, and admitting that a murder committed on the 
waters of a state where the tide ebbs and Hows, was a case of 
admiralty and maritime jurisdiction, yet that Congress had not, 
by the 8ih section tlie Act of 1790, c. 9, “ for the punishment 
of certaii/ crimes against the United fcy^ates,” conferred 
on tluf courts of the United Stales jurisdiction over * such 362 
murder. The Act confined Ihe federal jurisdiction to 
murder and other crimes and oiTences coinrnilted on the high 
seas, or in any river, iiarbor, basin, or bay, out of the jurisdic¬ 
tion of any particular state; and Ihe murder in qiiestioij was 
committed on board of a ship of war of I lie United Slates in 
Boston harbor, and within the jurisdiction of Massachusetts. 
Tliere was no doubt of the (^ompettaiey of the powers of Con¬ 
gress to confer suc*h a jurisdiction in the ease of a crime com¬ 
mitted onboard of a ship of war of the United States, wlierever 
the ship might be; but no such power had, lo that extent, been 
as yet exercised by Congrt'ss ; and it must have followed of 
course, in that case, I hat the state courts had jurisdiction of the 
crime at common law, for it was committed within the territory 
of the state, (rt) It was admitted to be a clear point, that the 
state courts had cognizance of crimes and olTenccs commit¬ 
ted upon tide waters, in the bays and harbors within their re¬ 
spective territorial jurisdictions. And in the case of United 
States v. Wiltbcrger^ {b) it was decided, that the courts of the 
United States had no jurisdiction of tlie crime of manslaughter 
committed by the master upon one of the seamen, on board a 


(а) III official opinions cominuiiicutcd to iho executive government in 1812 and 

1^4, H was considered to be a clear point, that for grave crimes committed within the 
jutisdictional limits of thu Unitetl Suites, on board national vessels of war, the trial and 
punishment (lid not belong to naval courts-martial, but to the ordinary courts of law. 
Opinions of the Attorneys-Gcncral, Washington, 1841, vol. i. pp. 114, 120. Bute the 
Act of Congress of April 23d, 1800, c. 33, “ for the better government of the navy of 
the United States,** art. 21, deUtSfrccl that the crime of murder, when committed by 
any officer, seaman, or marine, belonging to aHy public ship or ve&scl of the United 
States, without the territorial jun^diction of the same, might be punished with death, 
6y the sentence of a court-martial. ® ♦ 

(б) 5 Wheaton, 76. See, also, the case of The United States y. Davis, 2 Sumner, 

482. • 



400 


JURISPRUDENCK OP 


[part II. 

1 

merchant vessel of the United States, lying at anchor in the 
river Tigris, within the empire of China, because the Act of 
Congress of the 30th of April, 1790, c. 9, sec. 12, did not reach 
such a case, and was confined to the crime committed on the 
high seas. Upon Ihe principle of that decision, the offender 
could not be judicially punished, except by t^ie Chinese govern¬ 
ment; and it was said, upon the argument of the Case, that 
China disclaimed the jurisdiction. The law was defective' upon 
this point, and a remedy was provid(‘d by the Act of Congress 
of 3d of March, c. 67, sec. 5, which declared, that if any 

offence shall be committed on board of any vessel belonging to 
a citi'<en of the United States, while lying in a foreign port or 
place, by any one of the crew or a passenger, on any other per¬ 
son belonging to the ship, or on any other passenger, Uie 
*308 oflence sliull be ‘cognizable in the circuit courts of the 
United States, equally as if it had been committed on 
board of such vessel on the high seas, provided fbat if the 
offender shall be tried, and acquitted or convicted in the foreign 
state, he shall not be subject to another trial here. The Act 
provided also for the punishment of many other crimes against 
the United States, committed upon the high seas, or in any 
arm of the sea, or in any river, haven, creek, basin, or bay with¬ 
in the admiralty jurisdiction of the United States. But the 
crimes in any river, bay, &c., to be cognizable, must be com¬ 
mitted out of the jurisdiction of any particular state, except it 
be conspiracies to defraud insnf’ers; and it further provided, 
that the Act was not to deprive the state courts of jurisdiction 
over the same offences. As the state courts have jurisdiction 
of offences committed within arms of the sea, creeks, havens, 
basins, and bays, within the ebb and flow of the tide, and wUh^ 
in the bodif of a county^ the jurisdiction of the circuit coui;ts of 
the United States was not extended by the statute to those 
cas<?s. {a) 


{a) "edited States y. (iru'ih, 5 Masdn's Rep. 590. In the case of The United States 
V. T>av^?^fe Hanlon, in the Cireuit Court of the United States for the District of New 
York,of The United States v. Jackson, (2 Y. Legal Observer, 3, 35,) it was 
beldjjbhatl^ federal eourt^ have no jnrisdiction under the Act of Congress of April, 
IVd^of tm crime larceny, committed on board of an American vessel lying in 
tbe:'port of Savannah, in Gcorgui, nor if committed within the local jurisdiction of 
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It appears from these cases, that though the general cogni¬ 
zance of all cases of admiralty and maritime jurisdiction, as 


any foreign power. ''It would iiave been otherwibC if committed on board tlic vessel 
on the high seus. The Acts of Congivtss of April iiOth, 1790, c. 9, and of iMiirch .3d, 
189r), c. 67, arc not sufficiently i>rt'ciso on tin- ^tlbject of the criminal jurisdiction of 
the ndniiridty over orinio^committcd on the high seas. The 8ib, 9tb, lOtb, !Uh, and 
I2t!i sections*of the Act of 1790, provided for tlie punishment of murder, robbery, 
and otht^- capital and inferior otfeuces, committed on the higli sciW by any person or 
persons," without cordining the provi'>ion specifically to American citizens, or Amcii- 
can vostds , aud yet, under that statute, it has lu'cn adjudged that rubbery, eornmitted 
by n foreigner on the higli seas, on board of a vessel belonging exclusively to subjects 
of a foreign state, was not jnracy witliiu that statute, nor [lunishable by the courts of 
the UniU'd States. (United States c. Ualnicr, 3 Wlicalon, fil0, and sceAH/>ia, 186, 
187.) Ry the same statute, tlie punisbnieut of muli<‘i(>us maiming on the high seas 
is c\)»ressly confincil to the ofi'ence committed in an Aineriean pubhe or j^rivatc ves¬ 
sel L lider the 9th section of the Act of (^)ngres.sof March 3d, 1825, to provide more 
tJjcvtHnUy J'^tr the pumdonenf ttj vtilain aiiiits, an^ otK-nee, sueh as plundering ship- 
wrocki'd tn'opi rcy, wlutlict bdoio or uImjcv luffh-wah-r iinuk^ is punishable as within the 
jurisdiction o^thc federal eouits. United States c. Coombs, 12 Peters, 72. The 
4th,''‘7Ji. and 8th sections of the Act of 1825, are general as to murder, rape,and other 
specified crime.s, and they apply, acconlmg lu the term.s ol them, “ to any person or 
persons,*’ vvitliout deliniug the ••iiar.n D r of the \csscl on boaid of whieh rlio ciiinc 
may bo connuitted. But the Gtb of the Aet of 1825, respecting rolibeiy on 

the high seas, confines the. jurisiliet^m to the ottence committed on Innird of an 
American vessel, and so docs the 22d si'ction, respecting assaults witli intent to com¬ 
mit a felony} while, ou the other hand, by the 23d section, a conspiracy on the high 
.seas to destroy any vessel with intent to injure tlie underwriters, is made felony, and 
the section is general, and a])plies to all persons. 

It is difficult to understand exactly what was intended by this diversity of language 
in ditiercut sections, being general in one and specific in another, so fur us those 
various sections have been construed c r defined by judicial decisions. Wc may 
safely say, that so far a.s any crime committed upon the high seas, no matter by 
whom or wher<*, amounts to piiacy within the purview of the law of nations, there 
can be no doubt of the jurisiiictiou of the circuu courts of the United States. (See 
supra, pp. 186, 187.) But where the crane lias not attained that '‘bad eminence,” 
then the jurisdiction can only, upon proper jirinciplca, attach to crimes committed by 
American citizens u|H>n the high seas, or to crimes i ommitted in or upon an Amcri- 
cim vessel ou the high seas. If the American citizen commits the crime on the high 
searf, on board of a foreign vessel, ibo personal jurisiliction over the citizen, in that 
case, if it exist at all, must bo concurri'i^t with the jurisdiction of the foreign gorern- 
ment to which the vessel belongs, or by whose subjects it is owuicd. Under thcbdth 
section of the Act of April 30th, 1790, if an offence be committed on board of a for¬ 
eign vessel by a citizen of the Uhited«States, oj; on board of a ves.scJ of the United 
States by a foreigner, or by a. citizen or forcigiKir on board of a piratical vessel, it is 
cognizable by the courts of the United States. United^taics v. Holmes, 5 Wheaton, 
412. The Act of 1825 enlarged tlA jurisdiction of fe<leral courts to offences on 
board of American vessels by any of the American cr«v, in all places and waters 
where the tide ebbs and flows. The Act of 1835 extended the jurisdiction not only 
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given by the constitution, extends equally to the criminal aiid 
civil jurisdiction of the admiralty, as known to the English and 
maritime law when the constitution was adopted; yet that 
without a particular legislative provision in the case, the federal 
courts do not <?xercise criminal jurisdiction as courts of admi¬ 
ralty over maritime offences. In tljc case of The United States 
V. Coolidge^ it waa insisted that the admiralty v^as a court 


to offcncC'< on the liiglj hut on atiy otlirr waters within the ndmiralty and mari¬ 
time jiirisdiciion of the ITnitod Stales. United States r. Lynch, 9 N. Y. Legal Ob¬ 
server, 51. United States v. Roherts, Ih. 09 In the ease of The United States v- 
Mackqinzie & (Jansevoort, in the New York Cinniit Court, January Utli, 1843, it was 
declared, that if tlie Crimes Act of Marched, 1825, c. 276, was to he considered as 



offences eommitted on hoard ships of war, yet that the proviso., in the llth scc^on, 
showed that the powers of coiirts-niartial were not abrogated or suspended, and that 
it was doubtful whether the courts of civil jurisdiction were undw the necessity 
of exercising tlicii jurisdiction. The court refused, in that ease, to interfere by pro¬ 
cess, and interrupt the Naval Court of Inquiry then sitting upon the case, ifftcr- 
wards, the same (’ourt, on furtlier and more elaborate discussion and considcn'ation, 
declared that tlic Circuit Camrt Iiad no jurisdiction in the case. See s^upra, p. 
341, n. a. 

The Act of Congress of March 3d, 1835, c.<40, sees, 1 and 2, punishes revolt and 
mutiny, or attempts at the same, by any of the crew of any American vessel on the 
high seas, or on any other waters within the admiralty and maritime jurisdiction of 
the United States, by line and imj>risonmcnt, according to the nature and aggravation 
of the offence j and reduces tlie same from tin; grade of a capital offence.^ On the 
^hcr hand, the Act renders the master and other olliecrs of any such vessel, at any 
such place,*indictable, and punishahlo by fine and imprisonment, if, without any jus¬ 
tifiable cause, and from malice, hatred, or reVenge, they beat, wound, or imprison any 
of the crew, or inflict any cruel and unusual puiiisliment upon them. See Abbott on 
Shipping, 5th Am. edit., Boston, 1846, pp. 246 to 253. The substance i*' givcTi in the 
notes by the learned editor, of the several Acts of Congress relative to crimes and 
offences committed on the high seas. The principal Acts on that subject are those of 
April 30th, 1790, c. 36; 3d March, 1825, c. 276, and March 3d, 1885, c, 40. The 
English law is more penal, and the statute of 11 and 12 Win. III. c. 7, makes the 
crime of ro/olt, or endeavors to create a revolt, or to lay violent hands on ft 
mander, piracy and robbery. Regina v. M’Gregor, 1 Carr. & Kinvan, 429. 

< (a) 1 Gallison, 488. • 

1 This Act embraces cases where the crew resjst thwmastcr in the free and lawful exer¬ 
cise of his authority. Foreign seamen on board American vessels are subject to the Act; 
and a vessel Is Amenvan^ if fihe sailed from and to an American port, and was apparently 
owned and controlled by citizens of the United Stide?. The United States v. Peterson, 
1 Wood, ahd Minot, I!. 305.^ Aify combination by a crew which deprives tlie master of 
the meau^of enforping his authority, is an attempt to commit a revolt within the Act. 
United States e. Nye, 2 Curtis, C. 0. 225. 
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of extensive criminal jurisdiction, and that offences of admi¬ 
ralty jurisdiction were exclusively cognizable by the United 
States; and that a marine tort on the high seas, as, for in¬ 
stance, the forcible rescue of a prize, was punishable by the 
admiralty, in the absence of positive law, by fine and 
imprisonment. TJflc * decision of the Supreme Court *364 
was othefwise ; (a) and it seems now t© be settled, that 
the fe*deral courts, as courts of admiralty, are to cxeicise such 
criminal jurisdiction as is conferred upon thtan expressly by 
Acts of Congress, and that they are not to exertdse any other. 
The United States courts have no unwritten crimiml code to 
which resort can be had as a source of jurisdiction. Thej have 
none but what is conferred by f\)ngn*ss, and this principle ex¬ 
tends as well .to admiralty and maritime as to common-law 
offences, {b) This limitation does not, however, apply to pri¬ 
vate prosecutions in the Distri(4 Court, as a court of admi¬ 
ralty or prize court, to r<;cover damages for a •marine tort. 
Such cases are cognizable in the admiralty, by virtue of its 
general admiralty jurisdiction, and so it was h(dd in the case of 
The Amiable Nancy, (r) 


(a) I Wheaton, 415. 

(/j) United States r Hudson & Goodwin, 7 Craneh, .‘12. United Stales u. Coolidgo, 
1 AVheatoii, 415. United States v. Bevans, 3 Id. 330. Unitctl States r. Wiltbcrgcr, 
,5 Id, 76. The jnrisdietion of tlie Siipreini' Court is pointed out by the eonstilutlon; 
but the powers of the inferior eourts are regulated by statute, and they have no 
powers but sueh as tiie staiute gives them. Smith v. Jaekson, 1 Paine’s i). C.. U. S. 
453. •• 


(c) .3 Wheaton, 54G. So it is a well-estiihUshed prinoiplo of the maritime law, 
that owners are responsible ii» the admiralty for the torts of their masters, in acts 
relative to the service of the ship, and within the scope of their employment. The 
JJutc Rights, Crabbe, 22. The Robeeea, Ware, 187. Ablmtt on Shipping, pp. 398, 
3^. Sherwood v. Hall, 3 Sumner, R, 131. It was held, in Cliamberhuif?;. Chandler, 
3 Mason's Rep. 242, that the admiralty had jurisdiction of personal torts and wrongs 
committed on a passenger on the high seas, by the master of the ship, whether the 
•torts were by direct force, as trc.spasscs, or were consequential injuries. So, in 
Plumcr V, Webb, 4 Mason's Rep, 380, it was held, that a father or master might 
sue in the admiralty for wages earned* by mariftme service, and for torts committed 
on the high seas, as in the abductif n of a minor or apprentice, per quod servitium 
If the tortious act happens in port, but is a continuing injury from seq, or if 
there be a tresspass at sea upon jffoperty, and eonfinued upon land, it becomes a 
maritime tort of admiralty jurisdiction. The courts of admiralty way award' con¬ 
sequential damages in cases of marine tort; (Bets*^ Gaines’s case, 2 Hagg. Adm 
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The civil jurisdiction of the English admiralty is according to 
the forms of the civil law, and before a single jtidge; but the 
criminal jurisdiction, in which all maritime felonies are tried, is 
in the court of admiralty sessions, before commissioners of oyer 
and terminer, being the judge of tlie court of admiralty, and 
three or four associates, it has cognizanc** of all crimes and 
offences coniinittcd at sea, or on the coasts, out of tliV3 body of 
a county; and in that court, the proceedings are by indidtment 
and trial by jury, according to the course of the common law. (a) 
The criminal jurisdiction of the English admiralty received its 
present modification by the Act of 28 Henry Vlll. c. 15 ; but it 
had A very extensive criminal jurisdiction, coeval with the first 
existence of the court. It proceeded by indictment and 
*365 * petit jury, before, and independent of, the statute^of 
Henry VIIL; and all criminal offences cognizable by 
the admiralty, and not otherwise provided for by positive law, 
are punishable by fine and imprisonment, (i) The tetter opin¬ 
ion, however, is, that the ancient common law, or primitive 
criminal jurisdiction of the English admiralty, has become ob¬ 
solete, and has not been in exercige for the last one hundred 
years; and that no offence of a criminal nature can be tried 
there, which does not fall within the jurisdiction specially con- 


Rup. 28;) and courts of coinuion law havt* also jurisdiction, concurrently with the in- 
fitunce court of admiralty, in cases of inarint trcs})ass, free from the question of prize. 
Percival o. Hickey, 18 Johns. Rep. 2r)7. Wilson r. lUackcnzie, 7 Hill, N. Y. Rep. 95. 
The admiralty can take jurisdiTtioii of a suit for damages in the nature of u breach of 
a maritime contract, even though the ship did not enter on the voyage. Abbott on 
Shipping, part 4, c. 4, sec. 2. Case of Tlie City of London, in the Adm., Nov. 1839. 
See Curtis’s Treatise on Seamen, pp. 300, 356. Hut if a tort be committed by a mas- 
on one of the crew nn shorf, or in a foreign port, in the course of the voyage, it is a 
case of confmon-law jurisdiction, and the admiralty cannot draw to it a tort Oft sl\^rc, 
though it be Agravameti^ mixed up with a tort on the high seas. Adams v. HafFards, 
ao^Pick. 127. The admiralty, says Mr. Justice Story, does not claim any jurisdiction 
over torts, except maritime torts committed on the iiigh sea.s, or on waters within the 
ebb and flow of the tide. Where those waters are w^hin the body of a county^ the learned 
judge would .seem to differ from th6 courts oV common law, for they deny the admi¬ 
ralty jurisdiction in tlie latter case. * The objection to the admiralty jurisdiction does 
not ftpply lit the case of tide waters in foreign countries, where the distinction of coun¬ 
ties is anjmown. Thomas I’/ljane, 2 Sumner, y, 10. * 

(<t) 4^^ack8. Ci^ram. 269. 

{!>) 4 Rob. Rep. 74, note. , 
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ferred by the statute of Henry VIIL (a) There is, therefore, a 
very strong precedent for the doctrine of the Supreme Court of 
the United States, which refuses to the federal courts any crim¬ 
inal jurisdiction in admiralty cases, not derived from statute. 
And to whatever extent the criminal jurisdiction of the admiralty 
may extend, the Jiujjciary Act of 1789 provides, that the trial of 
all issues ift fact in the district courts, inwall causes except civil 
causes bf admiralty and maritime jurisdiction, shall be by jury. 

(3.) Dwision line between the jnriadktion of the . 

' ' J J Limitv of 

admiralty ami of courts of common law, luiinivnity 

There has existed a very contested question, and 
oi ancient standing, touching the proper division or. boniiflary 
line between the jurisdiction of the courts of common law and 
the courts of admiralty. The admiralty jurisdiction in England 
originally extended to all crimes and offences committed upon 
the sea, and in all ports, rha^rs, aiul arms of the sea, as fur as 
the tide “bifed and llowed. liord Colon’s doctrine, was, {b) that 
the sea did not*incliulc any navigable waters within the body 
of a county; and Sir Matthew Hale supposed, (r) that prior to 
the statute of 35lh Edw. 111. the common law and the 
admiralty exercised jurisdiction concurrently ’^in the iiar- *366 
row seas, and in ports and havens within 1h(! ebb and 
flow of the tide. Under the statutes of 13 R. II. c. 6, and 15 R. 11. 
c. 3, excluding the admiralty jurisdiction in cases arising upon 
land or water within the body of a county, except in cases of 
murder and mayhem, there have been long and vexatious con¬ 
tentions l)etween the admiralty and the common-Jaw courts. On 
the sea-shore the common-law jurisdiction is hounded by low- 
water-mark where the main sea begins; and between high and 
low water mark, where the sea ebbs and flows, the common law 
and tl^e admiralty have a divided or alternate jurisdiction, {d) 


(fl) a Bro. Civ. and Adni. -Law, Ap]>en(lix, No. 3. Opinion of Law Ufficx-rs of the 
Crown, Ibid. 

(i) 4 Inst. 135. 

(c) 2 Halo's P. C. e. 3. 

(d) 1 Black’s Comm. 112. Cong^w^blc's case, S Co. lOfi, 107. Barber v. Wharton, 

2 Lord liayra. 1452. 2 East's P. 4 Black’s Qomra. 268. The King r. Forty- 

niiSe Casks of Brandy, 3 Hagg. Adm.V'.i. 257. Tho juiftdiction of the admiralty sub¬ 
sists when the shore is covered with water, and the jui Udmtion of the common law 
when the land is left dry. The Pauline, 2 Epbinson, Adm. 358. 
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With respect to the admirulty jurisdiction over arms of the 
sea, and bays and navigable rivers, where the tide ebbs and 
flows, there has been great difference of opinion, and great liti¬ 
gation, in the progress of the English jurisprudence. On the 
part of the admiralty it has been insisted, that the admiralty 
continued to possess jurisdiction in all poi;ts, havens, and navi¬ 
gable rivers, where th63^sea ebbs and flows below the first bridges. 
This seemed also to be the opinion of ten of the judges of West¬ 
minster, on a reference to them in 1713 . (a) On the part of the 
common-law courts it has been contended, that the bodies of 
counties comprehended all navigable rivers, creeks, ports, har¬ 
bors, and arms of the sea, wliieh are so narrow as to permit a 
person to discern and atl(*st upon oath, anything done on the 
other shore, and as to enable an inquisition of the facts 
*367 to be taken, (b) Tn *the case of Brnc€^(c) in 181 ^, all 
the judges agreed, that the common law and the admi¬ 
ralty had a„concurrent jurisdiction in bays, havens,^ creeks, &c., 
where ships of war lli>ated. The high seas m&an the waters of 
the ocean without the boundary of any county, and they arc 
within the exclusive jurisdiction of the admiralty up to high- 
watcr-mark when the tide is full. The open o^ean which 
washes the sea-coast is used in coiitradistiuctlon to arms of 
the sea inclosed within iho fauces terrec, or narrow headlands or 
promontories; and under this head is included rivers, harbors, 
creeks, basins, bays, where iha tide ebbs and flows. Tliey 
are within the admiralty and niavitimc jurisdiction of the United 
Stales ; but if they arc within the body of a county of any par¬ 
ticular state, the state jurisdiction attaches, (f/) 


(rt) Cited ill Andrew’s Ttep. 232. 

(fe) Kin^ V, Soirgunrd, Andrew’s Rep. 231. The rcsolntion of the jndgeB,*in 1632, 
cited in 2 Bro. Civ. and Adin. Law, 78. Stanton, J., Fitz. Ahr. Corone. 399, 8 iJi’lw. 
II. 4 Inst 140. Hawkins’s P. C. b. 2, c. 9, see. 14, 2 East’s P. C. 804, 6 Whea¬ 
ton, 106, note. Com. Dig. tit. Adm. E. 7, 14. United States v. Crush, 5 Mason^s 
Rep. 290 . 

(c) 2 Leach’s Crown Cases, 109.^ case 353, 4thVdit. 

(rf) Hale’s Hist. P. C. vol. i. p. 424. Ibid. vol. ii. pp. 13,18, 54. 3 Inst. US, Con* 
stable’s case, 5 Co- 106 a. Lord Hale, Ilarg. L. T. c. 4, p. 10. United States v. 
Crush, 5 Mason’s Rep. 290. t In the United ^ ntes District Court for Coimecllcut, 
January 7th, 1840, in tlafease of Geducy w. Seljooner L’Amistad, the judge held, that 
a vessel on tide waters, olf shore, within Montauk Point, and five miles from it, and 
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The extent of the jurisdiction of the district courts, as courts 
of admiralty and maritime jurisdiction, was very fully cxain- 


oightccn miles from New London, and u half a mile fVotn Long Isinnd shore, and not 
in any known harbor, was on ihc hiijh and within tlio admiralty jnriadietion. The 
high SiOiis imported the optm ocean williont the Jiiurrs terras. The Schooner Harriet, 

I Story’s U. ‘ioO. In case of The Puldic Opinion, (2 Hagg. Adm. Hop. .’tOH,) it was 
held, that tile admiralty had not jurisdiction of a case arising in the Ilurnhcr, twenty 
miles from tlic sea, hut within the Ilux and retlux of the tide, because it was in/ui cor¬ 
pus romitafii.s. But iu tlic Northern District Court of the United States in New York, 
in the case of Van Santvovt v. The Boat .John B. C’olc, in 1840, it was decided, that 
a contract to he performed on hoanl of a canal boat at Albany, being within the ebb 
and ilow of the tide on the navigable Hudson, for the delivciy of a cargo of tio'ir in 
New York, was a maritime contract, rclaiiiig to the husincs.'' ol' navigation and trade, 
and within tlie admiralty jnrisiliction. T)je New Yoik Legal <Ibservcr for Octol)er, 

In 'J'hoinas c. Tame, 2 Sumner’s U. 1, in the cn^jc of a libel for n maritime tort, it 
was admitted that thi* adiinralty had no juri^(-licti<m over t(»rts, except those that wore 
maritime t>r com^iitted on tlie high s<‘as, oi on water^ u if/ini ihc f W> and ^low oj'the tide, 
and that the courts of common Jaw domed ilic jni iMlh lioii, if the waters are n'iihin tho 
hoiltf fij'tht tounty. It w•il^ held, linw'cvcr to lie a i lear point, that tin* cxecpti<m did 
tiot apply t«> tidi irtftt rs in fomt/n t onnti ns. and that the admiralty Jiu isdictioii attached 
to torts on ■'ueli waters, hut the ld>el must aver that tlie trespass was on tide water in 
a foreign port,^nd it <*ania>t he taken 1 n intendimait. It w'as doubted in the <asc of 
Unirt'd States r. I)avi<, 2 Sumner, 482, whetlier a place at Baiaten, one of the Society 
Llaiids, within a coral reef, eovere<l at higli mi<l uncovered at low water, w'as to he 
deemed the Jiigh seas, so as to confer <'nnnnul jurisdiction ] for a place may at high 
water he ilje higli seas, and at low w’ater strictly part of the land, as in ease of the sea- 
shon*, aeconliiig to the doctrino in ('onstaiile's ease, 5 Co 106 a. It was expressly 
held, in the cases of United States r. Ito.ss, I Gall. Iv. 624, and in The United States 
V. Uirates, Tj Wheaton, 184, that a vessel in an open roadstead, within a marine league 
of the shore, wa.s upon the IntjU scan, under the 8 t.h section of the Act of 3l)th April, 
1790, c. 9, see 8 , so Us to give jurisilietioii to the courts of the United States. The 
high seas in that Act mean an}’ W'utors on the .-sca-coast, whUii arc without the boun- 
aries of low'-water-mark. And 3 'Ct again it was held, in the case of the United States 
V, Robinson, 4 Mason, 807, that an olfcnee committed in a l»ay entirely landlocked 
and inclosed by reefs, was not eommiited on tlic high seas. The cases are so conflict¬ 
ing, that vt seems impossible to arrive at any definite conclusions on tlic sulqcct. 

It i^eems to bo conceded that the admiralty has an established jurisdiction to award 
damages for torts^ or personal wrongs done on the high .seas ; and tliat waters within 
th# ebb and flow of the tide, and which lie within the body of a county, are not, iTi 
England, within the admiralty jurisdiction ; Ooko’.s 4th Inst. 134 ; 2 Brown's CHvil and 
Adm. Law, IH ; The Nicolaus "Witzon, 3flagg. Adiu. R. 369} but that in the United 
States all tide waters, though within the body of a county, are within the admiralty 


1 It Is not necessary that the voyage should bo limited to tide wftters^o give admiralty 
jurisdiction. The Robert Morris, Wallace, Junior’s, U. 33. » 
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incdj and with great ability and research, by the Circuit Court 
of the United States for Massachusetts, in the insurance case 
of De Lovio v. Boil, {a) It was maintained, that in very early 


jurisdiction, and torts connnittc«l on such waters are cognizable in the admiralty. See 
Curtis’s Treatise on Seamen, p. t302, and the cases the^e cited. Nay, if the tort be 
one continued act, thougli conimciM*iug on land and be ctm^summatfid on tide water, 
the admiralty lias cognizance of it. rinincr v. Webb, 4 Mason’s R. .383, .384. Steele 
V. Thatcher, Ware’.s H. 91. ft is admitted, however, that the courts of common law 
have in thi^ < ouutry concurrent jurisdiction over mariners’ contracts, and in cases of 
tort committed upon the liigli seas. But as these courts arc not competent to give a 
remedy in rem, the remedy is a personal suit. 

In the case of The Steamboat Black Hawk, decided in the District Court for the 
Northern District of New York, (Conkling’s Treatise, 2d edit. p. 350, note,) it was 
held, that seizures made on the St. Lawrence, far above tide wafers, a.s at Ogdens- 
burgh and ou Lake Ontario, for infractions of the navigation laws of tla^ Unit(‘d 
States, were cases of admiralty jurisdiction. Tlic learned judge pnt the decishn on 
the ground of uniform practice for Haifa century duly ncfiuiesced in ; but Im admitted 
wdth great candor, that the jurisdiction on the admiralty side of the court might rea¬ 
sonably be qu'stioncd, though it was not for that court, under the ertf^raordinary sanc¬ 
tion given to the practice, to renounce it. In Wyman v. Hurlburt, 12 Ohio R. 81, 
the court waived the cjucstion w*Iu*therthc great lakes, above the ebb and flow of tides, 
were subject to the jurisdiction of tlic courts of admiralty. But now, by Act of Con¬ 
gress of February 2()th, 184rt, c. 20, the di>trict courts have the same jurisdiction in 
matters of contract and tort, concerning stcaflihoats and other vi'sscls* of 20 tons har¬ 
den and upwards, enrolled and licensed for the coasting trade, and employed in busi¬ 
ness of commerce and navigation lustw'con ports and ])laces in different states and 
territories, ujion the lakes and navigable waters ^ connecting said bikes, as is now ex¬ 
ercised and possessed by the said courts in cases of like steamboats and other vessels 
employed in navigation and commerce upon the high seas, or tide waters within the 
admiralty and maritime jurisdiction of the United States. The maritime law of the 
United States, as far as the same is or may he af)|)licablc thereto, shall constitute the 
rule of decision in such suits, in the same manner and to the same extent, and with 
the same equities as it now' does in cases of admiralty and maritime jurisdiction, with 
saving of the right of trial by jury, and of a concurrent remedy at common law in 
competent cases.-^ 

(a) 2 Gallison, 398. The .1. 1). Morton, 2 Ohio State Rep. 26. 


(1) Tlie words “ navigable wntor.s may include an artificial communication by canal. 
The Young America, 1 Newb. Adm. 101. 

^ s The jurisdiction of the District Court iii cases of admiralty docs not rest on the stat¬ 
ute of 1845, but upon the constitution of the United States, and is not limited to tide 
waters, but (unbraces the lakes and, navigablii i'ivcA», through which commerce is carried 
on between thfl’erent states or witli n foreign nation. The Backus, 1 Newb. Adm. 1. 

And in the case of The Jenny Lind, 1 Newb. Adm. 443, the court say, the admiralty 
jurisdiction has been clearly pstablished upon tlj^ whole length and breadth of the Missis¬ 
sippi othftr public rivers as fur as they are navigable from the ocean for 

vessels of ten tom burflen. And in the case of Jackson i?. Stgamboat Magnolia, (20 How¬ 
ard, U. S. 296,) the principles of these cases were fully affirmed, and Uie Supreme Court 
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periods the admiralty jurisdiction, in civil cases, extended to all 
maritime causes and contracts, and in criminal cases to all torts 
and offences, as well in ports and havens within the ebb and 
flow of the tide, as upon the high seas; and that the English 
admiralty was formed’upon the same common model, and was 
coextensive in poiift of jurisdiction with the maritime courts of 
the other commercial powers of Europe.* It was shown, by an 
exposition of the ancient cases, that liord Coke was mistaken, 
in his attempt to confine the ancient jurisdiction of the admi¬ 
ralty to the high seas, and to exclude it from the narrow 
tide waters, and *from ports and havens. The court *3G8 
agreed with the admiralty civilians, that the statutes of 

13 R. 11. and 15 R. 11. and 2 H. IV., did not curtail this ancient 

• « 

and original jurisdiction of tlie admiralty, and that, consistently 
with those stalntos, the admiralty might exorcise jurisdiction 
over torts tuid injuries upon the high seas, and in ports within 
the ebb and flow of the tide, and in great streams below the first 
bridges; and also ovc^r all maritime contracts, as well as over 
matters of prize and its incidents. It appeared, from an historical 
review of the jirogress of the controversy for jurisdiction, which 
lasted for two centuries, between the admiralty and the courts of 
conimon law, that the latter, by a silent and steady march, gained 
ground, and extended their limits, until they acquired concurrent 
jurisdiction over all maritime causes, except prize causes, within 
the cognizance of the admiralty. The common-law doctrine 
was, that the sea, ex tn termini^ was without the body of any 
county; but that all ports and havens, and all navigable tide 
waters, where one might see from one land to the other what was 
doing, were within the body of the county, and under the exclu¬ 
sive jurisdiction of the common-law courts. On the sea-shore or 


h^M that the XJ- S, District Court for the Middle District of Alabama had jurisdiction 
over a case of collision occurring on the Alabama River, within the body of a couij,ty 
Ad above tide water, and although the Alabama River flows through the state of Ala¬ 
bama and is not a boundary betweey co-terminous states. Mr. Justice Catron, Mr, Jus¬ 
tice Daniel, and Mr. Justice Campbell dissented, ^Mr. .Fiistice Catron declared that he 
“felt constrained solemnly to protest 'Against the ^opinion of the court and the doctrine 
assumed in its support,*’ as a violation of the constitution, and Mr. Justice Catron and 
Mft Justice Carapbell also insisted thtA the claim of thefourt was unconstitutionul, and 
said they considered, “that the decision carries the jurisdictidk to an incalculable extent 
beyond any other and all others that have heretofore been pronounced, and that it must 
create a revolution in the adijpiralty^dministratiou of the Courts of*the United States.” 

VOL. I. 36 * • 
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coast, high and low water mark determine what was parcel of 
the sea, and what was the line of division between the admi¬ 
ralty and the courts of law; and it was held that it ought to 
be so considered, by parity of reasoning, where the tide ebbs and 
flows, in ports and havens ; and that the’admiralty jurisdiction 
extends to all tide waters in ports and havtfns, and rivers below 
the first bridges. It ^as admitted, lioweycr, that the common 
law originally had jurisdiclion on the. high seas, concurrent with 
the admiralty; and that in castes manifestly wdihin the admi¬ 
ralty jurisdiction, both civil and criminal, the common law now 
claimed concurrent jurisdiction. 

The result of the examination iji that case was, that the 
jurisdiction of the admiralty, until the statutes of Richard IL, 
extended to all maritime contraets, and to all torts, iiyii- 
*369 ries, and oftenccs on the high seas, and in ports and * ha¬ 
vens, as far as the ebb and How of the tide; that the 
common-law interpretation of those statutes abiydged this juris¬ 
diction to things wholly and exclusively done upon the sea, but 
that the interpretation was indefensible upon principle, and the 
decisions founded upon it inconsis^jLcnt; that the adjniralty in¬ 
terpretation of those statutes did not abridge any of its ancient 
jurisdiction, and that interpretation was consistent with ihe 
language and intent of the statutes, and analogous reasoning, 
and public convenience. It was considered that the decisions 
at common law on this subject were not entitled to outweigh 
the decisions of the great civilians of the admiralty. The vice¬ 
admiralty courts in thi.s country, under tliC colonial govern¬ 
ments, exercised a most ample jurisdiction, to the extent now 
claimed, over all maritime contracts, and over torts and injuries, 
as well in ports as upon the high seas ; and tlic constitution of 
the Unik'^d States, when it conferred not'only admiralty ljut 
maritime jurisdiction, added that word ex indusiriay to re- 
move every latent doubt. This large and liberal cpnstructioii 


of the admiralty powers of the district courts, and their exten¬ 
sion to all maritime contfacts, USrts, and injuries, was recom¬ 
mended by the general equity and simplicity of admiralty pro¬ 
ceedings, and the policy and wisdom of that code of maritime 
law, which h^d embodied the enlightened reason of the civil 


law, and the customs and usages of l^he maritime nations, and 
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regulates, by its decisions, the commercial intercourse of man* 
kind, (a) 

This enlarged extension of the civil jurisdiction of th§ admi¬ 
ralty, as declared in the Circuit Court in Massachusetts, remains 
to be discussed, and definitively settled, in the Supreme Court.^ 


(a) Juilgo ^tory stated, in this case, that all civilian* and jurists agreed that mari¬ 
time contracts included, among other things, chartor-))arf.ies, airreightmcnts, murine 
hypothecations, contracts fur inarino service in the building, repairing, supplying, and 
navigating ships, contracts between part-owners of .shi]).s, contracts and quasi-con* 
tracts, respecting averages, contributions, and of missions and policies of insurance. 
Ho said that admiralty courts of other foreign countries, hud exercised jurisdiction 
over policies of insurance as maritime conti*acts.* 


1 In a case rccently^decidcil in tlie fir-^t circuit, it was the language o/tlie court, that 
unt^ a contrary dccii'Ion bo made l*y tlic Supreme Court, the admiralty juri.sdiction must 
he hold in tlial circuit to extend to jiolicjos of in.surnnco. Glouecstcr hi.s. Co. l\ Vouuger, 
2 Curtis, C. 0. 322. 

The subjeof came hoforo the Supremo Court in N. J, Steam Nav. (Jo. v. Merchants* 
Bank, i How. U. :i9, , ifiul wa.- luueh oou'-idored. A decree of the Circuit Court of K. Island, 
in admiralty, upon a lihel /'/< against a steainbout couumny lor the loss by tire of 


luuni 

itrci 


specie carried in their !»oat, was nHinnc«l hv a majority of th*court. It was considered 
by Mr. Justice Nelson, in delivering the opinion of the court, (}>. 3Sd,) that the grant of 
power in the i*onstitution could in)t liav' had reference to the admiralty jurisdiction exer¬ 
cised iu Ihigland at the lime of the formation of the constitution; and even if sucU was 
•to be regarded as the fact, it was shown tliat the practical construction given to the con¬ 
stitution, both by the legislative and judicial departments, had asserted'und upheld a much 
inoro comprehensive .inrisdicthm. A liiKs of juri.‘>dictioii had been cstablUlied which fully 

4 

embraced tlio coutraii in question. 2ilr. Justice Woodbury, (p. 437,) concurred in the 
judgment of the ci>iirt below, not on the ground of a /trench of omtrnct which gave admi¬ 
ralty jurisdiction, but on the ground that tbe cause of action was a murine tort. Mr. Jus¬ 
tice Daniel gave an olahorat<Mlissentii'g Opinion, in which he considered the ground of 
the libel to be a brcacli of an ejpi\ss contrarl over wbicli admiralty has no jurisdiction, 
either in pergonotit or iw rt /«, p. 'till. See, also, Waring ??. ('larke, 6 llow. R. 441, where 
the same general princijilcs arc cstahli-^licd. It was held, that admiralty has jurisdiction 
in cases of tort and collision as far up rivers a.s the tide cbh.s and flows, although it may 
be iufra corpus comitatu*. 'flic clause in the Juiliciary Act, saving to suitors common-law 
remedies in certain oases, means that, in cases of concurrent common-law and admiralty 
jt^tisdidtion, the common-law juri.'-diction is not taken nway. c 

But where a vessel was lo.'^t hy being run on .^horo. in order to save the live.s of the crew, 
and a libel in personam was filed by the owner of the vessel against the consignee of the 
^argo, fqr a contribution by way of general average, it was held, that the u<lmiralty courts 
of the United States had not jurisdiction. Jurisdiction is conflned to cases where the 
vessel or cargo, under the maritime la^, is subject to an ahsoluie lien in llio hands of 
assignees; in cases of general average the lien is.a qualified one, itepcndirig upon posses¬ 
sion of the goods, and cea.ses when they arc delivered over to the consignee. Cutler «. 
Rfte, 7 How. U. S. 729. This iin|>ortnut constitutional qi^estlon was decided vnihnut argu-* 
ment. Mr. Justice Wayne exprossod a determination not ^ regard the decision as an 
authority, should' the question again arise. In The United States^. The Now Bedford 
Bridge, 1 Wood. & Minot’a R. 401,|Mr. Justice Woodbiyy has given the subject of ad- 



412 


JURISPRUDENCE OF 


[part II. 


It has been subsequently and frequently asserted in the circuit 
and district courts. Thus, in Phmer v. Webb^ (a) the jurisdic¬ 
tion of the admiralty over all maritime contracts upon 
* 370 the doctrine of the * case of De Lovio v. BoU^ was de¬ 
clared, and it was considered, that inasmuch as courts of 
admiralty act as courts of equity and administer justice upon 
the same principles, and with equal safety, maritime contracts 
were suitable objects of such a jurisdiction; and especially as 
such contracts require a liberal interpretation and enlarged good 
faith, and the application of a comprehensive equity. So in 
, Steele v. Thatcher^ and Drinkwaler v. The Brig Sjmrtan^ in the 
District Court for Maine, the doctrine in De Lovio v. Boil was 
explicitly recognized as sound, {b) It Avas declared to have been 
before the public for twelve years, without having its reasoning 
met, or its conclusions shaken; and it was adjudged that {he 
admiralty had a general jurisdiction over maritime contracts ; 
and the circumstance that the contract Avas under seal did not 
afl'ect the jurisdiction, though it was admitted, that in England 
the courts of Iuav Would grant a prohibition in such a case. 
The broad jurisdiction of the American courts of admiralty, 
over all executed maritime contract^, (for the jurisdiction is con¬ 
fined to executed contracts,) (c) and all cases of a maritime 
nature, has been equally asserted in the circuit courts of the 
United States at New York and Philadelphia, founded on the 
language of the constitution, and the Judiciary Act of 1789. (rf) 
This enlarged admiralty cognizance of civil causes was elabo¬ 
rately vindicated, on principles of reason, as well as on the 


(а) 4 Mason’s Kep. 380. 

(б) Wnro’s Rep. 149. 

(c) ti Mason’s Kcp. 16, 17. 

((f) The sT(jop Mary, 1 Paine’s Rep. 67.1. Wilmer v. The Smilax, 2 Pet. Ad'm. 
295 n., and Davis & Brooks v. Brig Seneca, Gilp. 10, in the Circuit Court of the 
Peniasylvania district. < 


miralty jurisdiction a most learned an«;J exhaustive examination. His opinion fills more 
than me hundredpa^ea of the report. 

By virtue of the contract of iwtlVcightment, the juipsdiction of the admiralty extends to ^ 
libel in peraonam filed against thV owners of a ship^*by the owners of a cargo, to recover 
salvage money, whiqj;i they had been compelled to pay on account of the fraudulent con¬ 
duct of the master. Church v. Shelton, 2 Curtis, C. C, 271. 
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ground of authority, in the case of The Schooner Tilton, (a) It 
was there held, that the admiralty had jurisdiction of all causes 
of a maritime nature, inclusive of questions of prize, whether 
they arose from contracts or from torts. The jurisdiction was 
clear, in all matters that concerned owners and proprietors of 
ships, as such. It ^vas observed that suits in the admi¬ 
ralty, toudhing * property in ships, werg either petitory *371 
suits, Jh which the mere title to. the property is litigated 
and sought to be enforced, or they were possessory suits, to 
restore to the owner the possession, which he had under a claim 
of title. The jurisdiction over both classes of cases was exer- 
cised by the admiralty, until some time after the restoration irf 
1660, when the courts of law interfered, and claimed the exclu¬ 
sive ^ognizauce^ of mere questions of title; and the admiralty 
jurisdiction over petitory suits has been, in England, abandoned 
for a considerable length of time, though it is constantly up¬ 
held as to f5ossessory suits, (h) The distiuctiou doe» not appear 
to rest on any sound principle, for the question of title is neces¬ 
sarily involved in that of the possession; and it is admitted by 
the courts of law, (c) that the admiralty possesses authority to 
decree reslitution of a ship unlawfully withheld by a wrong-doer 
from the real owner. In the case of illegal captures, and of 
bottomry, salvage, and marine torts, the admiralty courts in this 
country inquire into and decide on the rights and titles involved 


(a) 5 Miisoii’s llep. 4G5 l( is not disputed that courts of admiralty have jurisdic¬ 
tion over charter-parties and maritime coiUraelR generally, hut not over preliminary 
contracts Icajling thereto. Andrews v. Essex E. & M. Ins. Company, 3 Mason’s R. 6. 
The Schooner Tribune, 3 Suninor’s K. 144.^ 

(^>) llaly V, Goodsoa, 2 Merivale's Ucp. 77. Lord Stowoll, in ;’ie cases of The 
Aurora, .3 Rob. Adm. Rep. 133, 136 ; Tlie Warrior, 2 Dodson’s Rep. 288; and The 
Pitt, 14Iagg. Adm. Rep. 240. 2 Rro. Civ. & Adm. Law, U4, 115. 

(r) In the matter of Blaiishard, 2 Barnew. & Cress. 244. 


1 The S. 0. Ives, 1 Eewb. Adm. 206. Admiralty, it is said, has no jurisdiction to en¬ 
force the specific performance of^nn ag|ccmcnt relating to maritime affairs. Davis v. 
Child, 1 Davies's Diet. Ct. Kep. 71. lint [369] Tiote (1). In the English ad- 

mittUty, ill a case where A signed shipping articled, and entered as mate, and the articles 
c^tained an agreement that he biiould enter on a voyage to Galatz, and then be dis¬ 
charged, it was held, that the contnfct beUig special, i%e court had no jurisdiction to 
award what was due on the breach. The Debreezia, 12 Jurist, ft. gf 8. H3, 1848. The 
ship did not sail on the voyage. 
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in the, controversy; ^ and where they have jurisdiction of the 
principal matter, it is suitable, and according to the analogies 
of law, that they should possess it over the incidents.^ Not¬ 
withstanding the English practice to the contrary, the admiralty 
in this country claim to possess a rightful jurisdiction equally 
over petitory and possessory suits, (a) ^ 


(a) The Schooner Tilton, 5 Mason’s Rep. 465. Ware, Judge, in Ware’s Rep. 248, 
S. V, In the case of The Schooner Volunteer and Cargo, I Sumner, 551, Mr. Justice 
Story reasserted, with nndiminished confidence, the rightful jurisdiction of the Ameri¬ 
can admiralty over charter-parties and all other nuuitiino contracts, whether made in 
foreign parts or at liomc, as matters Juris rt de Jure, and that the court might proceed 
in rejH^vhcTQ there was a lien, and in personam whei*c no such lien existed. He re¬ 
viewed, with his usual accuracy and sj)irit, the history of the question of admiralty 
jurisdiction, as he had already done more at large in I)c Lovio Sc^sw;>ra, 

367. On the other hand, in Bains w. The Schooner James and Catharine, 1 Baldwin’s 
C. C. IT- S. Rep. 544, Judge Baldwin held, tliat admiralty jurisdiction, under the con¬ 
stitution of the United States, was to be considered as restrained by the statutes and 
common law of J'lngland before the Revolution, and as exercised by hie state courts 
before the adoption of the constitution. It is high time that this vexed question of 
admiralty jurisdiction, under the constitution of the United States, should be put at 
rest by a final decision in the Supreme Court of the United States.^ The Court of 
Appeals in Kentucky in the case of Case, &c. v, Woolley, 6 Dana's R. 21, do indeed 
consider the question as autlioritativcly settled by the cases of De liovio v* Boit, 
Plumer v. Webb, Drinkwatcr v. The Brig Spartan, Tlic Steamboat Thomas Jefterson, 
and Peyroux u. Howard, that a civil cause arising where the tide ebbs and flows, even 
though it may he within a county, was a case of admiralty or maritime jurisdiction. 
Mr. Curtis, in ins Treatise on the Riglits and Duties of Merchant Seamen, pp. 252, 
253, 200, concludes his examination of tlic cases, with the proposition, that all persons 
on board a vessel engaged in service, and whose service is of a maritime character, 
and in the business and employment of the vessel, have a present standing in the Ad¬ 
miralty, and come within its jurisdiction, and can sue in personam, and, where there is 
a lien, in rcm.® 


1 It is held, that courts of common law have jurisdiction to determine questions of sal- 
They may entertain suits to redeem property claimed to be held by a salvage Hen, 
if no suit is pending in admiralty. Cashmere v. De "VVolf, 2 Sandf. (I^w) R. 379. * 
s Although the remedy on the mortgage of a ship, as on the mortgage of any other 
chattel. Is to be sought hi the coinmou~law courts, yet, where an admiralty court has sold 
a *h?p on a bottomry bond, the previous mortgagee of the ship will be allowed to inter^se 
a claim in admiralty upon the balance of the proceeds. 2 Wood. & Minot’s Rop. 98, ll6, 
8 Taylor u. Royal Saxon, l Wallace,^Tr., C. C. ?11. Ward v. Peck, 18 How. U. S. 267. 
The Friendship, 2 Curtis, C. C. 426. 

♦ See note (1), ante, p. 3C9. 

6 So© an able note on this subjeot, to tho case of The Huntress, 1 Davies’s Dist- Gt, ]{, 
p, 98, by Mr. Justice Ware.^ The court will Itot dS^cline jurisdiction of an appeal in the 
case of personal dapjage, brouglit by an American seaman serving on board of » British 
vessel, when the voyage was terminated here, and the master was domiciled ip the United 
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With respect to the criminal jurisdiction of the admiralty, we 
have already seen that the courts of the United States do not 
assume any jurisdiction which is not expressly conferred by 
an Act of Congress; and the argument for the extension of 


The jurisdiction of the English admiralty has becn*cnlargcd, and doubtful points 
settled ly the statute of 3 and 4 Victoria, o. 63, passed 7th August, 1840. It is enti¬ 
tled “An Act to improve the Practice and extend the Jurisdiction of the High Court 
of AdmrValty of England.” The Dean of the Arches is niado an assistant judge of 
the admiralty court, with concurrent authority. Juri.sdiction is given over the claims 
of mortgagees of ships, over all questions as to the title to ownership of any ship or 
vessel, or the proceeds thereof remaining in the registry, arising in any case of posses¬ 
sion, salvage, damage, wages, and bottomry. Jurisdiction is given over all chums and 
demands in llie nature of salvage, for services rendered to, or damagi's rcccive«I by, 
any ship or sea-going vessel, or in the nature of salvage, or for necessaries supplied to 
any^forcign ship or sca-going vessel, and to enforce the payment thereof, whether such 
ship or vessel may have been within the body of a county or upon the high seas at 
the time. The court may direct issues of fact to be tried by a jury, befoni a judge of 
one of the courts of law at Westminster, and the judge of the admiralA is to have the 
like protection as otifcr judges in the exercise of his jurisdiction. Conciirreut juris¬ 
diction over all these subjects and causes of action is retained iti the courts of law. 

A synopsis of the admiralty jurisdiciion /;/ this country is stated to conlain, 1. Con¬ 
tracts between part owners, petitory and ])osscs.sory suits: 2, Clwrter-pnrtics and af¬ 
freightments :*3. Bottomry and hypotliecation: 4. Contracts of materialmen: 5. In¬ 
surance: 6. Wages: 7. Salvage, civil and military: 8. Averages, contributions, and 
jettisons: 9. Pilotage: 10. Kansoin ; 11. Surveys : 12. Maritime torts and trespasses. 
The Jurist, for January, 1841, p. 408. All the above causes of action, except those 
arising on insurance, ransom, and surveys, now belong to the English Court of Admi- 
raltyj • 


States. Patch V. Marshall, 1 Curtis’s R. 462. If the contract be maritime in its nature 
and subject, the court has jtirisdicUon, though the vessel has not entered on its perform¬ 
ance. This applies to contracts for the carriage of pas.sengcrs, as well as freight. The 
Paoifle, 1 lUatchford, R. 6C9. Tlie Aberfoylo, Ibid. 3C0. 

The admiralty jurisdiction cannot be invoked by foreign seamen ns matter of right. 
But the court may intervene in their behalf when the circumstances of the cjiso raise the 
presumption of a request to that effect from the foreign government. Gonzjjies «. Jlinor, 
2 Wallace, Jr., C. 0. 348: as where tlie voyage has been broken up, or delay would niato- 
riftlly affect the seaman’s remedies; Davis v. Leslie, 1 Abbott’s Adm. 123; Bucker v, 
Klorkgotcr, Td. 402notwithstanding his agreement in the shipping articles not to su^ in 
any foreign court. 

The serrices rendered by stevedDros, (iPhe Am^el, 1 Bl. & Howl. 215; The Joseph 
Cunard, Olcott, Adm. 120,) by a mere ship-keeper ^Gurney w. Crockett, 2 Abbott’s Adm. 
400,) or in scraping the ship’s bottom preparatory to coppering her, (Bradley v. Belles, 
2 jVbbott’s Adm. 669,) are not recogniz|d in the admiralty^as maritime services. 

1 There is no judisdiction in admiralty to decree a sale a mortgaged ship, or to 
transfer the possession of it to the mortgagee. Bogart v. Steamboat John Jay, 17 How. 

U. s. m. 





JBRISPRTIDENCB OF 


[part rr. 


416 

*372 the civil jurisdiction of the admiralty beyond *the limits 
known and established in the English law, at the time of 
the formation of otir constiMiony is not free from very great 
difficulty. 

It has been made a question, what were the cases of admi¬ 
ralty and maritime jurisdiction,” within tke meaning of the 
constitution of^tlie United States. It is not in the power of 
Congress to enlarge that jurisdiction beyond what was'under¬ 
stood and intended by it when the constitution was adopted, 
because it would be depriving the suitor of the right of trial by 
jury, which is secured to him by the constitution in suits at 
common law; and it is well known that in civil subs of ad¬ 
miralty and maritime Jurisdiction, the j)roceedings are according 
to the course of the civil law, and without jury. If the g.d- 
miralty and maritime jurisdiction of the district courts embraces 
all maritime contracts, then suits upon policies of insurance, 
charter-parties, marine hypothecations, contracts for building, 
repairing, supplying, and navigating ships, and contracts be- 
, tween part owners of ships, must be tried in the admiralty by 
a single judge,-to the exclusion of the trial by jury; and the 
state courts would be devested, at onq stroke, of a vast field of 
commercial jurisdiction. The words of the Judiciary Act of 
1789, sec. 9, are, that the district courts shall have exclusive 
original cognizance of all civil causes of admiralty and mari¬ 
time jurisdiction, including all seizures under laws of impost, 
navigation, or trade of the United States, where the seizures 
are made on waters which arc navigable from the sea, by vessels 
of ten or more tons burden, within their respective districts, as 
well as upon the high seas.” But the Act adds, by way of qual¬ 
ification to this designation of admiralty jurisdiction, these 
words, viz: “ saving to suitors in all cases the right of a common- 
law remedy, where the common law is competent to give it.” * 

JThe Act of Congress is rather ambiguous in its meaning, and 
leaves it uncertain whether it meant to consider seizure on tide 
waters, in ports, harbors, efeek^, and arms of the sea, as 
*873 cases^of admiralty and maritime jurisdiction, or as *cases 
simply within the cognizancp of the district courts ; for 
the expression is inbluding-y that is, comprehending, either within 
the cognizance of the court, or within^, the class of cases of ad- 
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miralty jurisdiction, all seizures under laws of impost, naviga¬ 
tion, and trade, on waters navigable from the sea, by small 
vessels of ten tons burden. This Act has, however, beeii con¬ 
strued to put a construction upon the words “admiralty and 
maritime jurisdiction,” conformable to the claims of the civilians, 
and in opposition iff the claims of the common-law Iribuiiala; 
and there is a series of decisions in the Supreme Court of the 
United* States to that effect. 

In the case of The United States v. La Vcngeance^{a) a French 
privateer was libelled in the District Court of New York for an 
attempt to export arms from the United States to a foreign 
country contrary to law. She was adjudged to be forfoib^d to 
the United States,, The decree, on appeal to the Circuit Court 
was reversed. On a further appeal to the Supreme (xmrt of 
the United States, it was contended, that this was a criminal 
case, both on account of the maimer of prosecution, and the* 
matter chafged; and, therefore, that the decree of the District 
Court was final; and that it ought likewise to have been tried 
by a jury in the District Court; and that, if it was even a civil 
suit, it was not a case of admiralty and maritime jurisdiction. 
To render* it such, the cause must arise wholly upon the sea, 
and not in a bay, harbor, or water, within the precincts of any 
county of a state. But the Supreme Court decided that it was 
a civil suit, not of common law, but of admiralty and maritime 
jurisdiction. The seizure was on the waters of the United 
States. The process was in and did not, in any degree, 
touch the person, and no jury was necessary. 

Afterwards, in the case of The United States v. The Schooner 
Sally^ (6) the vessel was libelled in the District Court, as 
forfeited for being concerned in * the slave-trade; and * 374 
this was also held, on appeal, to be a case, not of com- 
mbn-law, but of admiralty jurisdiction. So, in the cast of The 
United ^ates v. The Schooner Betsey^ {c) it was held, that all 
seizures under the Act of Congress suspending commercial fu- 
teroourse with a foreign country, and,made on waters navigable 
from sea, by vessels of ten tons biJrden, were civil causes of 
admiralty jurisdiction, being^proceedings in rem^ and not accord- 

la) 3 Dallas, 297. 2 Cranch, 406. ^ (c) 4 Cranch, 443. 
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ing to the course of the common law, and were to be tried with¬ 
out a jury. The court said, that the place of seizure being 6ft 
navigable waters, decided the jurisdiction, and that the Act of 
Congress meant to make seizures on waters navigable from the 
sea, civil causes of admiralty and maritime jurisdiction. In this 
last case, the counsel for the claimant conteiyjed that the seizure' 
was made within the Ijody of a county, for a breach of a muni¬ 
cipal law of trade, and that though it belonged to the jurisdic¬ 
tion of the District Court, it was not a case of admiralty cog¬ 
nizance. All seizures, in England, for violation of the laws of 
revenue, trade, or navigation, were tried by a jury in the Court 
of l^xchequer, according to the course of the common law; 
and though a proceeding be in reni^ it is not necessarily a pro¬ 
ceeding or cause in the admiralty. 

In the case of The i^amuety (a) where the vessel and cargo 
were seized and libelled, and condemned in the District Court 
of Rhode Island, for a breach .of the non-importation laws of 
the United States, the same objection was made upon appeal 
to the Supreme Court, and it was again overruled, on the au¬ 
thority of the preceding cases. The same objection was taken 
ift the case of The Octavia; (b) aiid it was contended, that the 
word including^ in the 9th section of the Judiciary Act, ought 
not to be construed cumulatively; and that a suit might be a 
cause of admiralty and maritime jurisdiction, and yet 
*375 triable under the common law, jnoceeding *by informa¬ 
tion, instead of the civil'law process by libel. The ob¬ 
jection was again overrul'd. The last case that brought up the 
same point for review and discussion was The Sarah ;{c) and 
the Supreme Court tliore recognized the marked and settled 
distinction between the common-law and the admiralty juris¬ 
dictions of the district courts. In seizures made on land, the 
District Court proceeds as a court of common law, according to 
the course of the English Exchequer, on information in 
and the trial of issues of fact is to be by jury, {d) But in eases 
of seizures on waters navigable from*the sea, by vessels of ten 


{a) 1 Wheaton, 9. e(6) 1 Wheaton, (c) 8 Wheaton, 391. ' 

(d) 'Thompson, J,, 1 Paine’s Kep, 604. United States v. Fourteen Packages, Gil¬ 
pin’s Hr 233, ^ 
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or more tons burden, the court proceeds as an instance court of 
admiralty, by libel in rem^ and the trial is by the court. 

It may now be considered as the settled law of this country, 
that all seizures under laws of impost, navigation, and trade, if 
made upon tide waters navigable from the sea, are civil cases 
of admiralty jurisdiction; and the successive judgments of the 
Supreme Court, upon this point, are founded upon the Judiciary 
Act of *1789. If the Act of Congress declares them to be cases 
of admiralty jurisdiction, it is apprehended that this is an ex¬ 
tension of admiralty powers beyond the English ])ractiee. Cases 
of forfeiture for breaches of revenue law arc cognizable in Eng¬ 
land in the Exchequer upon information, though the seizure was 
made upon navigable waters, and they proceed there to try the 
fact on which tjic forfeiture arises, by. jury. Informations 
are tiled in the Court of Exchequer for forfeiture, upon seizure of 
property, for breach of laws of revenue, impost, navigation, and 
trade. In the case of The Attorney-Gene ml v. Jaclison^(b) the 
seizure was of a vessel lying in i)ort at Cowes, for breatth of 
the Act of navigation, and the proceeding was by information 
and trial by jury, according to the course of the common 
law, LorS Hale said, (r) that informations of that *na- *376 
ture lay exclusively in the Exchequer. Congress had a 
right, in their discretion, to make all such seizures and forfeitures 
cognizable in the district courts ; but it may bn a question, 
whether they had any right to declare them to be cases ad¬ 
miralty jurisdiction, if they wefe not so by the law of the land 
when the constitution was made. The constitution secures tp 
the citizen trial by jury, in all criminal prosecutions, and in all 
civil suits at common law, where the value in controversy ex¬ 
ceeds twenty dollars. These prosecutions for forfeitures of 
large ^.nd valuable portions of property, under revenue and navi¬ 
gation laws, are highly penal in their consequences; and the 
government and its officers are always parties, and deeply con¬ 
cerned in the conviction and forfeiture. And if, by Act of Con¬ 
gress, or by judicial decision*, the ^prosecution can be turned 
over to the admiralty side of the District Court, as being neither 


(a) Attorney-Gctieral v. Le Merebunt, 1 Anst. Rep. 52. * ^ 

(&) Banb. Rep. 236. c) Harg. L. T. 227. 
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a criminal prosecution nor a suit at common law, the trial of the 
cause is then transferred from a jury of the country to the breast 
of a single judge. It is probable, however, that the Judiciary 
Act of 1789 did not intend to do more than declare the jurisdic¬ 
tion of the district courts over these cases; and that all prose¬ 
cutions for penalties and forfeitures, upon c^eizures under laws 
of impost, navigationr and trade, were not to be cohsidcred of 
admiralty jurisdiction, when the case admitted of a prosecution 
at common law ; for the Act saves to “ suitors, in all cases, the 
right of a common-law rtnnedy, where the common law is 
competent to give it.” ^ We have seen that it is competent to 
giverit, because, under the vigorous system of the English law, 
such prosecutions in rem are in the Exchequer, according to the 
course of the common law ; and it may be doubted w'hether^the 
case of the La Vengeance^ on which all the subsequent decisions 
of the Supreme Court have rested, was sufficiently considered. 
There is, however, much colonial precedent for this extension 
of admiralty jurisdiction. The vice-admiralty courts, in this 
country, when we were colonics, and also in the West Indies, 
obtained jurisdiction in revenue causes to an extent 
• 377 * totally unknown to the jurisdiction of the ftnglish ad¬ 
miralty, and with powers quite as enlarged as those 
claimed at the present day. (a) But this extension, by statute, 
of the jurisdiction of the American vice-admiralty courts be- 
yondftheir ancient limits, to revenue cases and penalties, was 
much discussed and complained bf on the part of this country, 
at the commencement of the Revolution, {b) 


(а) See llie form of iho commissions of these vice-admiralty courts under the colo¬ 
nial establishments, in a note to tlie case of l)c Lovio v. Boit, 2 Gallison,470, and in 
Du Poncciiu on Jurisdiction, p. 158. 

(б) Jourjials of Congress, vol. i. pp. 22, 29, 39. Journals of the Assembly of the 
Colony of Now York, vol. ii. pp. 795, 797, 800. In England, as Judge Conkling 
observes, all revenue seizures arc cognizable exclusively in the Court of Exchequer j 
aid such of them as are cognizable on the admiralty side of the district courts of th6 
United States, are made so only by force of a legislative act. The edbet of the 
statute as to such seizures ciubraecdtby it, is Ko withdraw them from the consklera- 
tion of a jury, according to the course of the civil law. Conkling's Treatise, 2d edit. 
p.391. 

- -- 1 --—. 

} As to the coDS^otion of the last-mentioned clause of the constitution, see anU, 
(p. 869,) note (1). 
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Whatever admiralty and maritime jurisdietion the distriet 
courts possess, would seem to be exclusive, for the coustitulion 
dlecJares that the judicial power of the United States shall ex¬ 
tend to all cases of admiralty and maritime jurisdiction; and 
the Act of Congress of 1789 says, that the district courts shall 
have exclusive origi*al cognizance of all civil causes of admi¬ 
ralty and fharitirne* jurisdiction, {a) It i» certain, however, that 
the state courts take an extensive and unquestionable cog¬ 
nizance of maritime contracts, and on the ground that they are 
not cases, strictly and technically speaking, of admiralty j^nd 


(«) Constitution, art. 3, sec. 2. Act of Couj^rcss of September 2-lth, 178*), c. 20, 
see. 9. Vide snpra^ pp. 304, 372. Mr. Justice Storv (3 Otimm. Const. U. S. p. 533, 
not(||) 8uys, that tlic o}4niou licrc expressed is foiiiulod in mistake,’^ and that the ad¬ 
miralty and miintiinc jiirisilictioii was intcudcti I)y the constimiion to be exactly as 
ex-tonsivo or exclusive, and no more .‘'O, in the national judiciary, than it “ existed in 
the Jiirisjirudctfce of the common law; ” and that where the cojinizanye of admiralty 
and iimritiiuc roses ‘^wos previously concurrent in the courts of common law,'* it ro- 
niained so. If 1 was mistaken as to the ineuninfj of the constitution, in supposing 
that the judicial power, extending “ to all cases of admiralty and inaiitime jnrisdie- 
tioTj,” was cxclu.sive, I was led into the error by following the construction assumed 
by the Supreme Court of the United ^’r;^tc», m tlio judgniciit delivered in INIaitin v. 
lluutci’s Lessee, I Wheaton, .304. In that ease, the court observed, that the words 
“ the juilieial pow'cr shall ca‘b7«/,’* ice., were imperative, anti that C\>ugress could not 
vest any jiortiou of the judicial power of the United States, except in courts ordained 
and c?»taMis.lu*d liy itself. It was tlieir duty to vest the whole jmiieial power in their 
own couits. The Icanied judge who delivered the opinion of the court, notetl and 
dwelt oil the distinction in the language of the constitution, between declaring that 
the judicial pow'cr «//«// extend to all cases iti law and equity arising under the constitu¬ 
tion— to nil cases affecting ambassadors, —to all casks of admiralty and marilimo 
jurisdiction — and then, (dropjiiiig ex industria the word a//,) to controversies to which 
the United States shall he a party — to controversies between, &c., &e. The difference 
of phraseology, he said, was not accidental, but designed, and tlie juri.sdiction in the 
ono case was imperative^ and in the other might be qualified ; and that, upon any con¬ 
struction, the judicial power of the United States was in some cases unavoidably ex¬ 
clusive, <aud/n a//of/ifirs might be, made so, at the election of Congress. #4Jpou Ibis 
ground 1 was led to the view I took in the text, that as the admiralty and maritime 
jurisdiction, within tlio purview of the constitution, was excJusiiw.^ it ought not to ex¬ 
tend further than the settled adrairaltyand maritime jurisdiction when the constitution 
wa,s formed. It appeared to me, therefore, upon if reconsideration of the subject, that 
the elaborate decision in De Lovio u. BoTt, graspdl at too much jurisdiction. But we 
are taught by the note in the Commentaries vei’eAed to, that the slate courts have all 
the concurrent cognizance whicli iney had originally, in 1787, over maritime con¬ 
tracts, and that this eoncurreiit junsuiOtion does not d^end, as declared in 1 Whea¬ 
ton, 337, on the pleasure of Congress, but is founded on the ^rcasoijjible intcrjirctation 
of the constitution.’* 
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maritime jurisdiction. If, however, the claim of the district 
courts be well founded to the cognizance of all maritime con¬ 
tracts, wheresoever the same may be made, or whatever may be 
the form of the contract, it would seem that the jurisdiction of 
the state courts over those contracts could not be sustained. 
But I apprehend it may fairly be doubted, whether the constitu¬ 
tion of the United States meant by admiralty and maritime 
jurisdiction, anything more than that jurisdiction which was 
settled and in practice in this country under the English juris¬ 
prudence, when the constitution was made; ^ and whether it 
hacl*any retrospective or historical reference to the usages and 
^ practice of the admiralty, as it once existed in the middle 
* 378 ages, befon; its territories * had been invaded and partly 
subdued by the bold and free spirit of thi; courts of com¬ 
mon law, armed with the protecting genius and masculine 
vigor of trial by jury. 

Jurisdiction Jurisdiction of the instance courts, * 

The extensive and superior claims of the American 
courts of admiralty, as courts of civil maritime juri^ 
diction, we have had occasion already to consider; but, accord¬ 
ing to the English jurisprudence, the instance court takes cog¬ 
nizance only of things done, and contracts not under seal made 
super dltum mare and without the body of any county. This, 
of course, excludes all creeks, bays, and rivers, which are within 
the body of some county ; and if the place be the sea-coast, then 
the ebbing and flowing of the '^tide determines the admiralty. 
The cause must arise wholly upon the sea, and not within the pre¬ 
cincts of any county, to give the admiralty jurisdiction. If the 
action be founded on a matter done partly on land and partly 
on water, as if a contract be made on land to be executed at 
sea, or be made at sea to be executed on land, the commo^i law 
has the J)reference, and excludes the admiralty, (a) The adinl- 


of the in¬ 
stance 
courts. 


(a) Com. Di*^. tit. Adm. K. 1, 7,-10, 12, F. 1, 2, 4, 5. 3 Blacks. Comm. 106, 107. 
In cases purely depcinKnt upon the locality the jfct done, the admiralty jurUdiction 
is limited to the sea and to tide waur as far as the tide Hows, and does not roach 
beyond higK-wator-inurk. But in 7nix€d cewes, as where salvu^^e services are performed 


1A more enlai^edjurisiliction appears to be now established. Seoante, p. [360,] note (1). 
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rally has cognizance of maritime hypothecations of vessels and 
goods in foreign ports, for repairs done, or necessary su|)plies 
furnished ; (a) and in the case of Menctone v. Gibbons, {b) it was 
admitted by the K. B., that the admiralty had entire jurisdiction 
in the case of an hypothecation bond, charging a ship with 
money taken up ijji a foreign port for necessaries, though the 
bond wa8.under seal, and executed on land. The jurisdiction 
in sudi a case, depended on the subject-matter, for the contract 
was merely in rem, and there was no personal covenant for the 
payment of the money, and the admiralty jurisdiction in 
such a case was indispensable, as the courts of common law 


partly oil tide waters^and partly on sliore, for the preservation of the property, tlie ad- 
iniTHlty has jurUdiction. Uiiitetl iStatos y. Cooinljs, i:i 72. In 1‘eyroux y. 

Howard, 7 Peters’s U. S. Rep. 324, the Siiproinc Court deeiilod, that New Orleans 
was within the ebb and How of tl»e tide, and tliat admirnlty Jurisdiction iircvailcd there, 
and that repairs done there by a shipwright upon a steamboat were essentially a mari¬ 
time service, and yavc a lien, notwithstanding the coniinenocmcnt or termiiiatioii of 
the voyage of tlie stc.anilioat iniglit be at some place up tlic Mississippi, beyond the 
roach of the tide. U was held, in Smith v. ’I’he Pekin, Gilpin, 203, that a contract for 
wages on a voyage between ports of adjoining states, and on the tide waters of a river 
or hay, is within the jurisdiction of the district courts, and may be enforced by a suit in 
rern In the admiralty. But if a vessel bo engaged substantially in interior navigation 
ami trade, not on tide waters, the admiralty has no jurisdiction, though shjj may have 
touched at one imuhiun of tlie voyage on tide waters. The Steamboat Orleans v. 
‘lMia*bus, II J’eters, 175. The principle which seems to Im esUthlisfud is that adiniialty 
jurisdiction cMeuds to all maritime causes and serviceSy to he substantially peiformed on tide 
iratfis. See pji. 364, 367, 369, 370, 371,378. 379, of this volume. •TIic Art of Con¬ 
gress, 20th Pehruary, 1845, (5 Statutes at Large, 726,) conferring upon tlic district 
courts the same admiralty jurisdiction in matters of contract and tort, conccniing ves¬ 
sels of twenty tons burden, enrolled and licensed for the coasting trade, and, at the 
time employed in navigation between dillerent states and teiritories, as dieso courts, 
at that time, jiossesscd, in respect to such vessels engaged in commerce on the high 
seas, was held to he constitutional, in the case of The Propeller^Genesee Chief r. Fitz- 
hugh,,j2 llow. U. S. 443. The lakes and their connecting waters are within the scope 
of the admiralty jurisdiction. Frtaz u. Bull, Id. 466. 

(d) Johnson r. Shippen, I Saik. Kep. 34. Lord Hayrn. 982, S. C, It s -ems (o be, 
• also, not only the better opinion, but the settled law, that the admiralty has jiiri-dij;tion 
in rem in the case of liottoniry lx)nds creating a lien on a vessel, whether the bond was 
executed by the owner in a foreign or VI a/lowcj>ort. Whenever the local law gives 
a lien on the vessel us a security, or tliero i« a^.express hypothecation, the admiralty 
has jurisdiction in ivm to enforox* it. Corish ?>. The Murjjhy, 2 Bro. Civ. & Adm. 
Law, 530, App. The Sloop Mary |l J^iine^s Cir. K.^71. The Brig Priico, 2 Sum¬ 
ner, 157, 

(b) 3 Term Rep. 267. 
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* 379 * do not proceed in rent, (a) If the admiralty has cog¬ 
nizance of the principal thing, it has also of the incident, 
though that incident would not, of itself, and if it stood for a 
principal thing, be within the admiralty jurisdiction. Upon this 
principle it is, that goods taken by pirates, and sold on land, 
may be recovered from the vendee, by suit in the admiralty. (&) ^ 
Suits for seamen’s wages are cognizable in the * admiralty, 
though the contract be made upon land, provided it be. not a 
contract under seal; and this is intended for the ease and bene¬ 
fit of seamen, for they are all allowed to join in the suit, and all 
the persons dh board below the rank of the master are compre¬ 
hended in the description of mariners, (c) This case of seamen’s 


(a) In the case of The Atlas, 2 Ilagg-. Atini. Rep. 48-7.3, it was admitted, that the 
Court of Admiralty had an undonhted jurisdiction over bottomry bonds founded uhon 
sea risks, and defeasible by the destruction of the ship in the course of the voyage. It 
was an original jurisdiction exoreised upon the ground of authorized usage and estab¬ 
lished authorityi Hut the jurisdiction would not attach upon any bondVot dependent 
upon the accidents of the voyage. 

(/») Com. Dig. tit. Adm. F. 6. 3 Blacks. Com. 108. Tho Court of Admiralty has 
authority to entertain a civil suit, entitled causa sfiolit civilis et maritima^ for the resti¬ 
tution of goods piratieally taken on the high seas. The Hercules, 2 Dodson’s Adm, 
Rep. 36*J. * ' 

(c) 1 Salk. Rep. .34. Str. Rep. 701,9.37. 1 Lord Raym. 398. 3 Lev. 60. 4 In.st, 
134, 142. Com. Dig. tit. Adm. K 1.3. 2 Lord Uayra. 1044, 1206. A contract for 
wages on board a steamboat plying between ports of adjoining states, on u mioigahlc 
tide wahr^ may be enforced by a suit in rem in tlie admiralty. Wilson v. The Steam¬ 
boat Ohio, Gilpin’s R. 505. Hut to render a service on board a vessel even on tide 
waters maritime far as to give admiralty Juriiidiction over it as for wagiis, it must 
contribute to the preservation of the vessel, or those whose labor and skill arc em¬ 
ployed to navigate her. Musicians do not come Avithin that description. Trainer v. 
The Superior, Gilpin's R. 514. Tho service must be essentially maritime; labor on 
board a fuel or coal boat is not of that description. Thnckarcy v. The Farmer, Ibid. 
524. The service must concern transactions and proceedings relative to commerce 
and navigation, and to damages and injuries upon the sen. Nor has the admiralty 
any jurisdiction in matters of account between part OAvners. The Steamboat (^rlcans 
r. riicxjbus, K IVtors, 175. It is limited in matters of contract to those which aiQ 
mantime. Ibid.^ I'hus, in tho case of Tho Thomas Jefferson, 10 Wheaton, 428, it 
wasjield, that the admiralty hud no jurisdiction over contracts for the hire of seamenn 

1 Davison e. Seal Skins, 2 Paine, C. €. 324. * * 

a Mintura II. Maynard, How. U. S. <177. Kellum w. Emerson, 2 Curtis, C. C. 79. The 
Court of Admiralty will taUe an account when it is necessary or incident to the exercise of 
its jurisdiction; but it Avill not ci^ertain suits eitheijin rem or in personam which invoke 
its autiiority for the sole pif.pose of compelling an accounting. The Fairplay, (Bl. & 
Howl.] 186. PUryee*V. Elkins, 1 Abb. Adm. D29. 
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wages the courts of common law admit to be of admiralty juris¬ 
diction ; and this is au exception in favor of seamen, to the 
general rule that the admiralty has no jurisdiction of any matter 
arising^on land, though it be of a maritime nature, as a charter- 
party or policy of insurance. The district court, as a co\irt of 
admiralty, posscsscg a general jurisdiction in suits by seamen 
and salvors, and by material men, in rein and in personam. The 
courts admiralty have a general jurisdiction to enforce mari¬ 
time liens, by process in rem^ and there may be a maritime juris¬ 
diction in personam^ where there is no lien, and consequently no 
jurisdiction in rent. Seamen have an implied lien on the vessel 
for services rendered upon the liigh seas or upon tide waters, 
Thf^y may proceed in rent and in personam ; but the proceeding iw 
revi is only maintainable by material men whim there is a sj)c- 
cihe lien, or fur wages or for repairs made, or necessaries fur¬ 
nished to a foreign ship, or to a ship in ihe ports of the state 
to which jflie does not belong, (a )' The admiralty jurisdic- 

unlcss the service was substantially performed upon the sea, or upon waters witliin the 
ebb nnil how of the tide. Suits for seunien’s wages on a voyage from a plaec in Ken¬ 
tucky, up tlie^ river Missouri and back again, were, therefore, not of admiralty and 
nmritiine juri-sdieiion. Hut state court.s under state laws have juri'^dietion <n mn in 
cases of supplies and repairs to boats or vd^scls on river navigation in the interior, as 
well us under contracts for the carriage of persons or property upon navigable river 
wafers. Statutes of Missouri, 18dr>, p. 102. The district courts, as instance courts of 
admiralty, have cognizance of all claims for salvage in cases of shipwreck, and of ves¬ 
sels derelict at sea. This is well settled by tlie American cases. Sec Conkling’s 
Treatise, 2(1 edit. 156. • 

(o) The Hope, 3 Kob. 215. Tig^relawncy, 3 Rob. R. 216, note. The General 
Smith, 4 Wheaton, 438. The Jerusalem, 2 Gallison, 345. The Robert I'lilton, 1 
Paine/s Rep. 620. Drinkwater v. Brig Spartan, Ware’s Rep. 149. Sheppard y. 
Taylor, 5 Peters’s U. S. Rep. 675. Story, J., in the case of The Rrig Nestor, 1 Sum¬ 
ner, 74. Conkling’s Treatise, 2(1 e^it. 155. The Schooner'Marion, I Story’s R. 68. 
See, also, iti/ra^ vol. iii. 167-170. If materials for a vessel he furnished in a home 
port, and a note of hand given by the owner, a libel in tlie admiralty in personam will 
not lie. Ramsay v. Allegro, 12 Wheaton, 611. In this last case the exUmt of admi¬ 
ralty jurisdiction in personam was much discussed and questioned by Mr. JiiMico 
fohnson. Butin Willard v. Dorr, 3 Mason’s Rep. 93, and in Hninmoin^y. Essex*F. 
& M. Ins. Go. 4 Mason’s Rep. 196, Mr. Justice Story considered it to be settled juris- 
dictfon of the admiralty,‘that the ^mastA could sue there in personam for his wages, 
and the seamen in rem as well as in personam iot. their wages. This appears to be a 
well-established distinction. 

--)- ^ - 

1 As to h “specific lien,” see airfe, p, [869,] note {!,) Cutlw y. Re^, 7 How. U. S. 729. 
A state statute, which allows materi|d men to proceed either against the owners of domea- 

•36 * 
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*380 tioti is essential *in all such cases, for the process of a court 
. of common law cannot directly reach the thing in specie* 
If the law raises a lien for a maritime service, a court of admi¬ 
ralty has power to carry it into effect, (a) The Act of Congress 
of July 20th, 1790, relative to seamen, section 6, has given a 
specific and summary relief for seamen in the recovery of wages, 
by authorizing the district judge, or, in his absence, a magistrate, 
to summon the master l)t:fore him, and to attach the vessel as 
security for the wages. (/>) 

We have now finished a general survey of the admiralty ju¬ 
risdiction of the district courts in civil and criminal cases, and 
both as an instance and a prize court. It would not be con¬ 
sistent with the plan of these eleinentary disquisitions, to give 
a detailed sketch of the course of proceeding, and of the 
peculiar practice in the admiralty courts. The proceedings We 
according to the course of the civil law, and are remarkable for 


(а) Philips w. Scattorj^ood, Gilpin, 1. No prior replevin or attachment of the 

properly under any state court process can control tlic jmrnmount jurisdiction of the 
admiralty in ?m, for freight or seamen’s wages, or on a bottomry bond. Certain 
Logs of Mahogany, 2 Sumner, 589. A persokU hired for service as one of the crew 
on hoard of a canal boat, under a coasting license, in the coal trade from tlie tide 
waters of the river Delaware, through the Karitau canal, to the tide waters in the har¬ 
bor of New York, performs service of a maritime cliaracter, and has a lien on tlic 
vessel for liis wages, and may proceed in rem for the same. VVeizer v. Coal Boat D. 
C. Salisbury, 1>. C. U. S. New York, November, 1844. ' 

(б) See vol. iii. IG9-171, as to the lien of material men. Ibid, ns to the remedy 
for scamen*s wages. Materia! men »nd wofknien, having liens on vessels under state 
laivsj may enforce them in tJic District Court a^'wcll as in ii state court, at ihcir elec¬ 
tion, as the jurisdiction i.s in tlnit ease concurrent. Davis v. A New Brig, Gilpin's R. 
473. In the case of Ilcycr and others v. Tlie iSchooner Wave, in the District Court 

of the Southern District of New Vork, (2 Paine's Jiep.-,)i the plaintiffs, as branch 

or deputy pilots, libelled the vessel fur salvage, in relieving her in distress within the 
harbor of New York, and salvage was allowed. On appeal to the Circuit Court of ' 
the UnitcdO>tatcs for the Southern District of New York, the decree was reversed,pn 
the ground that the Act of Congress of August 7th, 1780, c. 9, had adopted the pilot¬ 
age laws of the states ivspectively, temporarily, and had not since interfered, and that 
thJ remedy/or the pilots was in the state courts, and that the District Court had nh 
jurisdiction in tlie case of pilotage arising within the waters of the states, until Con¬ 
gress should give it, as they had tho-right to‘do. See m/m, vol. iii, p. 176, note.* 


tiO Vessels or against the, vemtM^emselves^ does notiof itself create a lien in rem* Wick' v. 
The Samuel Strong, 6 McCfean, 687. 

1 Schooner Wavi" c. Heyer, 2 Paine, C. C. 181, 
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their coniprehensive brevity, celerity, and simplicity. Nothing 
can be more unlike in its process, pleadings, proof, trial, and 
remedy, than the practice of the courts of admiralty and of the 
courts of common law, (a) 

*(5.) The jurisdiction of the District Court, when pro- *381 
ceeding as a court ^f common law, extends to all minor 
crimes and oftences cognizable under the authority 
of the' United States, and which arc not strictly ol 
admiralty cognizance ; and to all seizures on land, 
and on waters not navigable from the sea; and to all suits for 
penalties and forfeitures there incurred; and to all suits by 
aliens, for torts done in violation of the law of nations, or of a 
treaty; and to suits against consuls and vice-consuls; and to 
all suits at common law, where the Uiiited States sue, and the 
matter in dispute amounts to one hundrt^d dollars, [b) It has 


(a) The Act of Congress of Mny 8ili, 17‘J2, c. 30, sec 2, declared IhiU the form of 
writs, executions, and other pro<‘t^’>, except their style, in suits of admiralty and mari¬ 
time jurisdiction, shoidd he tieeonling to tlic pi imdplcs, rules, and usages \\ Inch helong 
to courts of admiralty, as eontradisliiiguished from courts of common law, suhioct to 
alterations ajjd additions hy the said courts, and to regulations to he preserilied hy 
the Supreme Court. For a knowleilge of the admiralty practice, 1 would refer the 
student to Gierke’s Practice of the Court of Admiralty in England wliich is a work 
of undoubted credit; ami in 1809, a new edition ^Nas jmbUshed in this countr}' hy Mr. 
Hall, witii an ap 2 )cndix of precedents. I would also refer him to the 2d volume of 
Brown’s Civil and Admiralty Law, and to the appendix to the 1st and 2d \ulunie8 
of IHr. Wheaton’s llejiorts, where ho will liiid the practice of the instance and prize 
courts digested and summaiily explained Sec, also, the Treatise of Dr. Dunlap, on 
Admiralty Practice, lie was formerly attorney of the United States for Massachusetts j 
and his W'ork is pronounced, hy the mo.st competent judges, to he learned, accurate, 
and well-digested. Sec, also, the ease of Lane v. Townsend, in the District Court of 


Maine, in 1835, Ware's 11. 287, in which the learned judge defines the nature aud 
effect of stipulations iu the admiralty. That case contains a learned examination 
of the mode of commencing a suit, and of the prtetorian stipulations required of the 
defendant in the Koman law, and it sati.sfactorily shows great iniiccurac;^' in Brown's 
view of the subjects of the stipulations, cautions, or securities required in the j)rogress 
of the suit by the practice of the Koman forum. In the case, also, of Hutson v. Jor-. 
^ac, Ware's Rep. 385, 395, the admiralty practice, as derived from the Koman^luw 
and the civil law courts, is discussed with the customary learning and ability of the 
distinguished judge. So, also, tne practice on fche joinder of different actions of dif¬ 
ferent natures in one libel. Ibid. 427. See, iu 3 N. Y. Legal Observer, 357, and in 
the Law Reporter for March, 18-16, tho rules of practice in the courts of the tTnited 
States, in causes of admiralty and jafitime jurisdiction on the instance side of the 
court, established in pursuance of tho Act of Congress of^3d August, 1842, c. 188. 

{b) Judiifary Act of Septemby, 1789, sec. 9. 
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jurisdiction, likewise, of proceedings to repeal patents obtained 
suneptitiously, or upon false suggestions. This was given by 
the Act of Congress of February 21st, 1793, chap, ii., and it is a 
jurisdiction that leads frequently to the most intricate, nice, and 
perplexed investigations, respecting the originality of inventions 
and improvements in complicated machinery, (a) It was made 
a question in the District Court of New York, in the case Ejc 
parte Wood^ whether the process to be awarded to repeal the 
patent was not in the nature of a scire facias at common law, 
upon which issue of fact might be taken and tried by a jury. 
The district judge decided, that the proceeding was summary, 
upon a rule to show cause, and that no process of scire facias 
was afterwards admissible. But upon appeal to the Supreme 
Court of the United States, (i) the decree of the District Court 
was reversed, and the District Court was directed by mandamus 
to eater upon record the proceedings in the cause antecedent to 
the granting of the rule to show cause why process should not 
issue to repeal the patent. The District Court was further 
directed to award process, in the nature of a scire faciasyio the 
patentee, to show cause why the patent should not be 
* 382 repealed ; and upon the retifrn * of the process® the court 
was to proceed to try the cause upon the pleadings of 
the parties, and the issue of law or fact joined thereon, as the 
case might be; and that if the issue be an issue of fact, the 
trial thereof was to b<; by jury, according to the course of the 
common law. ^ 

This was a just and liberal decision of the Supreme Court; 
and it was observed, in the opinion which was pronounced, that 
it was not lightly to be presumed, that Congress, in this class of 
patent cases, placed peculiarly within their patronage and pro¬ 
tection, involving some of the dearest and most valuable rights 
which society acknowledges, and the constitution itself meadt 
to favor, would institute a new and summary process, which 
should finally adjudge upon those rights without a trial by jury,' 
without a right of appeal, a^^d witbout^any of those guards with 
which, in equity suits, it has fenced round the general adminis¬ 
tration justice. The Supreme Court then went into an an?,- 


(a) See vd^. ii. p. 368. 


^ (&) 9 Wheaton, 
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lytical examination of the 10th section of the Act of 1793, on 
which the claim of summary jurisdiction rested, and vindicated 
the construction which they assumed, in opposition to that taken 
by the District Court. 

The jurisdiction of the judges of the district courts, in cases 
of bankruptcy, has presented for consideration some important 
questions an the point of jurisdiction. We have no bankrupt 
system'in existence under the government of the United Slates; 
but there may be some lingering traces of business yet arising 
and undetermined, under the Bankrupt Act of the year 1800, 
and many questions may be cxp(;cted to arise under the Bank¬ 
rupt Act of J841, which Injs been recently repealed. (/^) In the 
case of Comfort Sands, (b) in the District Court of New York, 
it was observed, that in England, the sole power of directing 
the*execution, and controlling the adminislralion of the 
bankrupt system, in all its (hqiartments, *and in every *383 
stage of th« proceeding, resided in the lord-chancelhjr. 

This jurisdiclion of ih(i English ehanccllor is not in the Court 
of Chancery, but in the individual who holds llie great seal; and 
it is exercised summarily upon petition, and his judgment upon 
the pctiiio?! is without appeaj, unless the chancellor, in his dis¬ 
cretion, allows a bill to be filed, in order to found an ap])eal 
thereon. The judge then proceeded to examine the several pro¬ 
visions of the Bankrupt Act of the United States of 1800, in 
order to show, that upon the principles of construction adopted 
in England, the district judge Imd the satnc jurisdiction incases 
of bankruptcy as is exercised fty the lord-chancellor. Thv^ same 
course of reasoiung which sustains the jurisdiction of the one, 
would confer that of the other. He insisted that the jurisdic¬ 
tion was given, not to the District Court, but to the individual 
who happened to hold the office of district judge, and that, con¬ 
sequently, all his decisions in bankruptcy were without appeal, 
for appeals lie only from the appeals of the District Court. But 
that extraordinary doctrine has since been overruled ; and it h&s 
been held, (c) that the chyiit pourts of the United States had 


(a) Sec infra, vol^ii. 391. ^ 

{h) United States Law Journal, vol. i. f. 15. 
(c) Lucas V. Morris, I Paine’s Kep. 396, 
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jurisdiction of matters arising under the bankrupt law, and the 
district courts had not exclusive jurisdiction over the entire exe¬ 
cution of such laws. They could not remove the assignees, nor 
compel them to account. An appeal lay in proceedings under 
the Bankrupt Act from the district to the circuit courts, and the 
state courts had a concurrent jurisdiction ip matters of account 
between the bankrupt and his creditors, and which has been 
freely and extensively exercised, (a) 

'I'erritorivM (6.) Of the territorial court of the Utiited States, 
the uTiitUa With respect to the vast territories belonging to the 
StntcA. United States, Congress have assumed to exercise 
*384 over *them supreme powers^ of sovereignty. Exclusive 
and unlimited power of legislation is given to Congress 
by the constitution, and sanctioned by judicial decisions. (6) 
Congress was, by the constitution, (c) clothed with aufhor- 
ity “to exercise exclusive legislation in all cases whatsoever, 
over such jlistrict (not exceeding ten miles square) as might, 
by cession of particular states and the acceptance of Congn^ss, 
become the seat of government of the United States.” The 


(a) See the rase of Sands u. Codwist*, 4 Jolins. "Rep. 530. In the case Ex parte 
Christy, 3 ITow. U. S. it was held that the Supreme Court had no ivvisinj; power 
over the decrees of the l)i^triet Conrt sittin;^ in haiikruptcy, under the A(‘t of 1S41 
hut It had over proeoedings as a court of admiralty and maritime jurisdiciion. The 
District Court, when sitting in }»ankruptcy, has plcnarv power over liens and mort¬ 
gages on the bankrupt’s property, and sunpnarily to <lccido on their validity and ex¬ 
tent. and may operate upon the parties in the state eourts by injunction, and in that 
way control the proeeedin .s in the state courts. S. C. Rut in the case of IVek y, 
Jennoss, Sup. Court of Netv Ilampslnro, July, 184.'), it was adjudged that the Ihink- 
rupt Act of 1841, neither 1 mited nor enlarged the jurisdiction of the btat(‘ coih ts, and 
that creditors of a bankruj may pursue their remedies in th<‘ state courts, notwith¬ 
standing tlieir claims nrc debts capable of being asserted under the hnnkrnptey, and 
that mortgages and liens saved by the Bankrupt Act may be enfortvd iii^ the state 
courts, aml^that the tlihtrict eotu ts cannot interfere with or control the exerejse of it. 
See SHpm, 247, and o(/ia, 411. ('n the other hand, in Lewis y. Fisk, 6 Holnnson’s 
Ijpuis. U. 159, it was held that a decree of bankruj)tcy, under the Act of 184l,deve8tfd 
all jurisdietion in the state eourts, and they had no authority lo decide que.stion8 in¬ 
volving the adjustment of privileges and Iteps atn^)ng the creditors of tliu bankrupt, 
or the distribution of the funds of estate. All the estate of the bankrupt is, by 
the decree of bankruptcy, ipso fueto vested in the assignee. 

(ft) Const, art. 4, see. 3. ^American Ins. C^. v. Canter, 1 Peters’s Sap. C. Rep. 
511. See, also, ^upra, p* 258. 

(c) Art. 1, 8ec.«8. 



THE UNITED STATES. 


431 


I 

LEO. xvri.] 

District of Colombia was created for that purpose, under 
cessions from the. states of Maryland and Virginia. The ter¬ 
ritorial jurisdiction of that district, known as the District of 
Columbia, and which embraces the city of Washington, and 
throws its municipal protection over all the officers and agents 
of the government <)f the United States, is extremely impor¬ 
tant. (a) The general sovereignty existiyg in the government 
of the *United {States over its territories, is founded on the 
constitution, which declared (/>) that Congress “should have 
power to dispose of and make all Jieedful rules and regula¬ 
tions respecting the territories, or other property belonging 
to the United States.” (r) Jn the teiTitories northwest of the 


^riic powers of 4lie jiulieiary of the J)i>(nct of Columbia were ahly discussed 
and declared Ity Ch. J. Cniiieh, in the Circuit Court of tliat district, on the (itb of 
June, is;}7, in the case of The United States, rr. Stokes, Stt»ckton, and Mot>ro 
v. Ani(»s Ivendi^I, Postinasrer-Gcncial of the United Slates, (5 Craneh, C. C. 171.) 
It was tlccided, Unit the court hatl authorit}' to issue a mandtauus to compel tin* defcml-, 
ant to credit tlic relators with the. amount of an award made hy the Solicitor of the 
Treasury in their favor, nnd(T an Art of Conjiros'^ of July 2d, 1836. '^Phe defendant 
had refused to appear under a citation in that cause, and claimed oxernpiiou ftom all 
personal lespoijisihlility, as one of the )ic*ids of the dejjai tiiiciits, to the junsdietion of 


the eouir. The (’hlef rlustiee held iliat the (’irouit Court of the District had all the 
jurisdiction that any Circuit ('o\ir! of the United Stales could have, under the Acts 
of Congress of 13th Fehruary, 1801, see. 11, and of the 27th February, 18()I, c. 15, 
sec. 5, and it had more — it was inferior only on the Supreme Court. It liad ])owor 
to ndl before it any person found in the district, from the highest to the lowest. No 
ofHccr of government in the tlistiiet was too high to he reached hy the process of the 
court The defendant in tlio case could ftot shelter himself under tlie authority or 
command of the President. There is no law establishing a relation hetwoen the 
Postmasterdieneral and the President, or any authority in the latter to prescribe his 
duties, or control him in the exercise of his ofiieinl functions. The Postmaster, in 
the exercise of his official duties, is Jis independent of the President as the President 
is of iiim. If tlie President has any power to control him, it is only through the fear 
of removal; and no act done under such a control would he justified. This decision 
was affirmed on appeal to the Supremo Court of the United States, in Jajjuary term, 
1838. Kendall v. The United States, 12 Peters's S. C. Kep. 524. 


(b) Art. 4, sec. 3. 

*(c) It was held, in the case of The Canal Company v. Railroad Company,(4 Gill^S; 
Johnson's Rep. 1,) by the Court of Appeals in Maryland, that^Congress acted in the 
government of the District of Cohffiibia find othe» districts, not as a local legislature, 
but as the legislature of the Union; and in the e&oc of The State w. Orleans N. Com¬ 
pany, (11 Martin's Rep. 38,309), It wa** held, that the legislature of tha Orleans ter- 
could grant a charter bindirtg>'jn the future st^ of Louisiana. So, iit the 
case of Williams v. The Bank of Michigan, (7 Wendell, Ift9,) the New York Court 
of Errors adjudged, that the power|to incorporate a bank was withYa the scope of the 
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river Ohio, and as separate territories were successively formed, 
Congress adopted and applied the principles of the ordinance of 
the conf(*dcration Congress of the date of the I3tli of July, 1787. 
That ordinance was framed upon soimd and enlightened maxims 
of civil jnrisprudcmce. The organized territories belonging to the 
United States, and goveriKid under the supo"iutendcnce of Con¬ 
gress, at jnesent consi(Sts of the territory of Columbia. The ter¬ 
ritories of Michigan and Arkansas were admitted into the Union 
as slates, and upon an e(piality with the other states, by Acts 
of Congress of Jime 15th, 1836, and January 26th, .1837; and 
the territories of Jowa and Florida were admitted into the Union' 
as states, and upon an ecjuality with the other states, by Acts of 
Congress of March 3d, 1845, c. 48, and of December 28th, 1846, 
c, 1; and the territory of Wisconsin was admitt(‘d into the Union, 
on like equality, by Acts of Congress of August 6th, 1816, c. 89, 
and March 3d, 1847, c. 53; and the republic of Texas, by a joint 
resolution of Congress of March Isl, 1845, and of December 29th, 

' 1845. 

* 385 * It would seem, from these various congressional regu¬ 

lations of the territories belonging to the United States, 
that Congress have supreme power in the government of them, 
depending on the exercise of their sound discretion. That dis- 


geucral powers of terriorial legislation, conferred upoji the Michigan territory by the 
Act of Oongress of January 11th, 1805.^ The government of the United States, 
which cun lawfully acipiirc territory hy conquc.st or treaty, must, as an inevitahle con- 
sequence, posses® the janver to govern it. The territories must Ikj under the dominion 
and jurisdiction of the Union, or be without any government; for the territories do 
not^ when acquired, hecomc entitleil to self-government, and they are not subject to 
the jurisdiction of any state. They fall under the power given to Congress by the 
constitution. T'his was the doctrine and decision of the Supreme Court, in the case 
of The American Ins. Couqinny v. Canter, 1 Peters’s U. S. Kep. 511; and sec, also, 
3 Story’s Utm, PJ3-I9H, 5.36, n. 1. In a case submitted to the Supreme'judicial 
Court of Massachusetts, in 1841, (I Metcalf’s R. 580,) it was held, that in places 
qe^ed to the United States for navy yards, arsenals, &o., and where there is no other 
reservation of jurisdiction to the state than that of a right to servo civil and criminal 
process on such lands, ihc persons residing ^hcre ^ere not entitled to the benefit of 
the common schools of the town, qor liable to any tax assessments, nor acquired 
any town settlement by a residence therein, nor any elective franchise, as inhabitants 
of the town.^ 


^ Upon the exterritoriality of military sites see Opiniofis of Attomeys-General, vol. vL 677. 

I 
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cretion has hitherto been exercised in wisdom and good faith, 
and with an anxious regard for the security of the rights and 
privileges of the inhabitants, as defined and declared in the ordi¬ 
nance of July, 1787, and in the constitution of the United States. 

“ All admit,” said Chief Justice Marshall, (a) “ the constitution¬ 
ality of a territorial government.” But neither the District of 
Columbia^ nor a territory, is a slale^ witjun the ineaning of the 
constifution, or entitled to claim the privileges secured to the 
members of the Union, This has been so adjudged by the 
Supreme Court. (/^) Nor will a writ of error or appeal lie 
from a territorial court to the Supreme Court, unless there be a 
special statute provision for the purpose, (e) If, therefor 3 , the 
government of the United States should carry into execution 
the project of cjolonizing the great valley of the Columbia or 
Oregon Rivft', to the west of the Rocky Mountains, it 
would afford a * subject of grave consideration, what *386 
would be •the future civil and political destiny of»that 
country. It wduld be a long time before it would be populous 
enough to be creati'd into one or more independent statf*s ; and 
in tlie mean time, upon the doctrine taught by the Acts of Con¬ 
gress, anef even by the judicial decisions of the Supreme Court, 
the colonists would be in a state of the most complete subor¬ 
dination, and as dep(aKlent upon the will of Congress, as the 
people of this eountry would have been upon the king and 
parliament of Great Britain, if they could have sustained their 
claim I 0 bind us in all eases \^hatsoever. Such a state of abso¬ 
lute sovereignty on the one hand, and of absolute dependence 
on lilt; other, is not congenial with the free and independent 
spirit of our native institutions; and Ihe establishment of dis¬ 
tant territorial governments, ruled according to will and pleasure, 
woul^l have a very natural tendency, as all proconsular govern¬ 
ments have had, to abuse and oppression, (d) 


(a) 4 Wheaton, 422. 

(i) Hepburn v. EUzey, 2 Cranch, 445. Corporation of New Orleans u. Winter, 1 
Wheaton, 91. 

Clarke v. Bazadonc, 1 Cranch, 212. United States v. More, 3 Ihid. 159. 

^ (d) Cicero, in his Oration for the Idanilian Law, c. ft, (Jpscribes, in glowin/,^ colors, 
the Oppressions and abases committed by Roman magistrates, |xercising civil and 
military power in the distant pilivinces. 

VOL. 1. • >7 
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LECTURE XVIIL 


OP THE CONCUmiENT JURTSDTCTTON OF THE STATE GOVERNMENTS. 


The question, how far the state governments have concurrent 
powers, cither h'gislative or judicial, over cases within the juris¬ 
diction of the goverijment of the United States, has been much 
discussed. It wiJl be my (uideavor, in the course the presftut 
lecture, to ascertain the just doctrine and settled distinctions 
applicable to this great and important constitutional ^subject. 
Concurrent *(!•) concnrvenl powers of l(}gislation in the 

lej^ishition of 

tUo several **'^‘^*- 

states. It was observed in The Federalist, (a) that the state 

governments would clearly retain ajl those rights of sovereignty 
which they had before the adoption of the constitution of the 
United States, and which were not by that constitution exclu¬ 
sively delegated to the Union, The alienation of slate power 
or sovereignty would only exist in three cases : Where the con¬ 
stitution in express terms granted an exclusive authority to the 
Union; where it granted in one instance an authority to the 
Union, and in another prohibited the states from exercising the 
like authority ; and wheri* it granted an authority to the Union, 
to which a similar uulliority in the states would be absolutely 
and totally eontradiedory and repugnant. 

In the Judicial eonslruction given from time to time t?o thp 
ednstitution, there is no very essential variation from 
*3^18 *the contemporary exposition which was here laid down. 

by the high authority of The t^ederalist. Judge Chase, 
in the case of Calder v. Bnllj (b) declared that the state legis¬ 
latures retained all the powers of legislation which were not 


(a) No\ 32. 


i (6) 3 Dallas, 883. 
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expressly taken away by the constitution of the United Slates; 
and he held, that no constructive powers could be exercised by 
tlic federal government. Subsequent judges have not expressed 
themselves quite so strongly in favor of state rights, and in re¬ 
striction of the powers of the national government. In Slurges 
v. Crowninshieldy ((^ the ChiefTJustice of the United States ob¬ 
served, thEft the powers of the states remained, after the adoption 
of the constitution, what they were before, except so far us they 
had been abridged by that instrument. The mere grant of a 
power by Congress did not imply a prohibition on the states to 
exercise the same power. Thus, Congress are authorized to 
establish uniform laws on the subject of bankruptcy, but the 
states may pass bankrupt laws, provided there be no Acts of 
Congress in forqe establishing a uniform law on that subject. (6) 
The states may Icgislale in Ihe absence of congressional regu¬ 
lations. It is not the mere existence of the power, but its exer¬ 
cise, whieff is incompatible with the exercise of the aanic power 
by the states. It is not the right to establish these uniform 
laws, but their actual establishment, which is inconsistent wiih 
the partial acts of the states. But the concurrent power of legis¬ 
lation in the states did not extend to every case in which the 
exercise of it by the states had not been expressly prohibited. 
The correct principle was, that whenever the terms in which 
the power was granted to Congress, or the nature of the 
* power, required that it should be exercised exclusively *389 
by Congress, the subject was completely taken from 
the state legislatures, as if they had been expressly forbidden to 
act on it. In Houston v. Moore^ (c) the same principles were 
laid down by Judge Washington, in delivering the opinion of 
the court. He observed, that the power of the state govern- 
inentg to legislate on the subject of the state militia, #having 
existed prior to the formation of the constitution, and^iot being 


j)rohibited by that instrument, it remained with the states, sub- 


(а) 4 Wheaton, 193. ■* # ^ 

(б) In Golden o. Prince, 3 Wash. Cir. Rep. .1’ 3, Judge Washington had previously 
held» in the Circuit Court of the TTnitod States for Pennsylvania, that Congress had 
tfie exclusive power to pass bankrupt laws; but thif^pinion was subsequently cor¬ 
rected, and qualified according to the doctrine in the text.* 

(cl Wheaton, 1. 
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ordinate, nevertheless, to the paramount power of the general 
government, operating upon the same subject. If Congress, for 
instance, did not exercise the j)ower f)f j)roviding for organizing, 
arming, and disciplining the militia, it was competent for the 
states to do it; but !is Congress had exercised its constitutional 
powers upon the subject of the^iilitia as fully as was thought 
proper, the power of legislation over that subject by the, states 
was excluded, except so far as it had been permitted by Con¬ 
gress. The doctrine of the court was, that when Congress ex¬ 
ercised th«*ir powers upon any given subject, the states could 
not enter upon the same gi-ound, and provide for the same 
objects. The will of Congress may be discovered as well by 
what they have not declared, as by what lliey have expressed. 
Two distinct wills cannot at the same time be exercised, in 
relation to the f^ame subject, cfTcctually, and at the same time 
be compatible with each other. Tf they correspond in every 
respect, then the latter is idle and inoperative. If ^they differ, 
they must, in the nature of things, oppose eaclf other so far as 
they do dill'er. It was, therefore, not a true atid constitutional 
doctrine, that in cases where the stale governments have a con¬ 
current power of legislation with tl»e national government, they 
may legislaTe upon any suVjject on which Congress have acted, 
provided the two laws are not in their operation contradictory 
and repugnant to each other. 

*390 * Judge Story, in the opinion which he gave in this 

case, spoke to the same c'^fect, and defined with precision 
the boundary line between the concurrent and residuary powers 
of the states, and the exclusive powers of the Union. A mere 
grant of power in affirmative terms to Congress, did not^er se 
transfer an exclusive sovereignty on such subjects. The powers 
granted to Congress were never exclusive of similar powers ex¬ 
isting inhhe states, unless where the constitution has expressly 
in terms given an exclusive power to Congress, or the exercise 
of a like power was prohibited to the states, or there was a 
direct repugnancy or incompatibility i^ the exercise of it by the 
states. This is the same description of the nature of the powers 
as that given by The Federalist. An example of the first class 
is to be found in ll\c eScclusive legislktion delegated to Congress 
over places purchased for forts, arsenals, &c.; and of the second 
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class, in the prohibition of a state to coin money,^ or emit bills 
of credit; and of the third class, in the power to establish a 
uniform rule of naturalization, and in the delegation of admi¬ 
ralty and maritime jurisdiction. ^In all other cases, the states 
retain concurrent authority with Congress, except where the 
laws of the states ^nd of the Union are in direct and manifest 
collision «n the same subject, and then those of the Union, 
being the supreme law of the land, are of paramount authority, 
and the state laws, so far, and so far only as such incompati¬ 
bility exists, must necessarily yield. 

In the application of these general principles to the case, 
before the court, it was observed, that the power given to Con¬ 
gress to provide for organizing, arming, and disciplining the 
militia, was not exclusive. It was merely an aflirmative 
power, and, being not incv)rnpatible with the existence of a like 
power in the states, it might well leave a concurrent power in 
the latter.* But when once Congress has acted on ihe subject, 
and carried this' power into eflect, its law^s for the organization, 
arming and disciplining the militia were supreme, and all inter¬ 
fering regulations of the states suspended. A state may 
organize,‘arm, and discipline '^its own militia, in the ab- *391 
sence of, or subordinate to, the regulations of Congress. 

This power originally existed in the states, and the grant of it 
to CongresvS was not necessarily exclusive, unless a concurrent 
power in the states would be repugnant to the grant, and there 
was no such repugnancy in tlie nature of the power. But the 
question was, whether a state legislature had any concurrent 
power remaining after Congress had provided, in its discretion, 
for the case. The conclusion was, that when once the legis¬ 
lature of the Union has exercised its powers on a given subject, 
the state power over that same subject, which had before been 
concurrent, was, by that exercise, prohibited; and th» was the 
opinion of the court. 

• These expositions of the paramount powers of the geneftil 
government are to be r^/ceiv^d as correct and conclusive, for 


It has been decided, that a law, passed by a state, for punishing? the offence of circu¬ 
lating counterfeit coin of the United Slates, is within stat® authority and vali<l. The two 
offences of amnUrfeitin^ Um and jxumntj emnitrfeit » 7 K>ney, were considered to be 
‘essentially different Fox v, Tbe Itate of Ohio, 6 How. JJ. S 410. 

*37* 
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they proceed from the highest authority, and are exceedingly 
clear and logical in their deductions. The same doctrines had 
been previously declared in the Court of Errors of New York, 
in the steamboat case of Livingston v. Van Ingen, [a) “Our 
safe rule of construction and action,” as it was there ob¬ 
served, (6) “was this, that if any given p^wer was originally 
vested in this statc,^if it had not been exclusively ceded to 
Congress, or if the exercise of it had not been prohibited to the 
states, we might then go on in the exercise of the power until 
it came practically in collision with the exercise of some con- 
. gressional power. Wlien that happened ‘to be the case, the 
state authority would so far be controlled, but it would still be 
good ill those respecis in which it did not contravene the pro¬ 
vision of the paramount law.” A similar exposition of the 
concurrent jurisdiction of the states was given by the Supreme 
Court of Pennsylvania, in Moore v. Houston; (c) and by the 
Chief Justice of Massachusetts, in Blanchard v. RuSsell, (d) ^ 
When the constitution of the United States was under the 
consideration of the state conventions, there was much 
*892 * concern cxjiressed on the subject of the general power 
of taxation over all objetAs of taxation, vested in the 
national government; and it was supposed that it woiild be in 
the power of Congress, in its discn*tion, to destroy in effect the 
concurrent power of taxation remaining in the states, and to 
deprive them of the means of supplying their own wants. All 
the resources of taxation might, 4)y degrees, become the subjects 
of federal monopoly. The states must support themselves by 
direct taxes, duties, and excises, and Congress may lay the same 
burden, at the same time, on the same subject. Suppose the 
national tax should be as great as the article, whether it be 
land, or distilled spirits, or pleasure-carriages, for' instance, will 


(a) 9 Johns. Hep. 507. (6) 9 Johns. Rep. 576. 

(c) 3 Sei’};. S. Rawlo, 179. (d) 13 Mass. Rep>. 16. 


1 Au act of a state itiiposiiig tolls for improving the navigation of a river, unless it con¬ 
flicts with the powers of Congress in actual exercise, is constitutional. And the 
Hshment, by Act of Congress, 6i' a port of deliver^ on the river, is not a conflicting exer¬ 
cise of power. Thme& Bank v. Lovell, 18 Conn. R. 600. The United States v. The New 
Bedford Bridge, 1 Wood. & Minot, B. 401. V * 
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conveniently and prosperously hear, and the state should be 
obliged to lay a further tax for its own necessities ; the doctrine, 
as I undert^tand it, is, that the claim of the United States would 
be preferred, and must be first satisfied, because the laws of the 
United States, made in pursuance of the constitution, are the 
supreme law of t^je land. The author of The Federalist («) 
admits that a state might lay a tax on a^particnlar article, equal 
to whM it would well bear, but the United States would still 
have a right to lay a further tax on the same article; and that 
all collisions, in a struggle between tin* two governments for 
revenue, must and would be avoided by a s(‘use of mutual for¬ 
bearance. lie Jio\vluT(*, however, meets and removt^s the diffi¬ 
culty, in file case of a want of this mutual forbearance, where 
there is a concurrent lax laid on the same subject, which will 
not bear both tuxes. He says only? that iliti United States 
would have no right to abolish tln^ slate tax. This is not con¬ 
tended ; tJlit, would not the Unitc'd States hav<‘ a right to declare, 
that their taxes wen' liens from the time they were imposed? 
and would they not, as of course, be entitled to be first paid? 
and must not the state eolh'ctor, eases, stand by 

and wait* until the national Max -is collected, before Ik* *393 
proceeds to collect his state tax out of tlie exhaust(*d 
subj(‘ct? Upon the doelrine of the federal courts, and upon the 
doctrine of The Federalist himself, Ibis must be the ease ; and 
though the state legislatures have a eoneurrent jurisdiction in 
the case of taxation, cxe(q)t us»to imposts, yet, in etiect, though 
not in terms, this eoneurrent power becomes a subordinate and 
dependent power. In every other case of legislation, the con¬ 
current power in the state would seem to be a power'entirely 
dependent, and subject to be takcii away absolutely, whenever 
Congress shall choose to exorcise their powers of legislation over 
the same subject. I do not mean to be understood tA question 
the validity, or to excite alarm at the existence of this doctrine. 
*The national government ought to be supreme within its c8n- 
stitutional limits, for it is intyisted with the paramount interests 
and general welfare of the whole nation. Our great and effec- 
^ve security consists in the fact, that the constituents of the 
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general and of the state governments are one and the same 

people; and the powers of the national government must 

always be exercised with a due regard to the interest and pros- 

• 

perity of every member of the Union ; for on the concurrence 
and good will of the parts, the stability of the whole depends. 
My object is to discover what this concurrent power of legisla¬ 
tion amounts to, and what is its value, and on wha?t constitu- 

« 

tional foundation it is supported. * 

It was observed by Mr. Hamilton, in the convention of 
New York, in 1788, (a) that if the United States, and the state, 
should each lay a tax on a specific article, and the individual 
should be unable to pay both, the party who first levied would 
hold the property. But this position must be received 
*394 with some qualification. The United States have * de¬ 
clared by law, that they were entitled, in respect to tlieir 
debts, to priority of payment; and when it was said that this 
claim would interfere with the rights of the state sovereignties, 
and would defeat the measures they had a right to adopt, to 
secure themselves against delinquencies, the answer given in 
Fisher v, Blighty {h) is, that “ the mischief suggested, so far as 
it can really happen, was the necessary consequenbe of the 
supremacy of the laws of the United States, on all subjects to 
which the legislative power of Congress extends.’’ It would 
seem, therefore, that the concurrent power of the legislation in 
the states is not an independent, but a subordinate and depend¬ 
ent power, liable, in many cases^ to be extinguished, and in all 
cases to be postponed, to the paramount or supreme law of the 
Union, whenever the federal and the state regulations interfere 
with each other, (c) 


(а) Debates in the New York Convention, printed by Francis Childs, p. 113. 

(б) 2 CraSoh, 397. ' 

(c) Mr. Ilumilton, as Secretary of the Treasury, in his Report in January, 1790, on 

“%provision for the support of the public credit of the United States,** recommended 
the assumption of the state debts, on the ground, among others, that if the states were 
left with the duty and burden of providing for Kie payment of the state debts contracted 
daring the Revolutionary War, (and ^hich were then estimated at twenty-five millions 
of dollars,) there might bo a competition for resources, producing interfering regula- 
collision, and confusion.^' Particular brancj'es of industry might be oppressed Sy 
an'accumulation of taxation upon them, in the exercise, at the same time, of the 
powers of the Uaian and of the states upon the saiAe objects, and by different modes. 
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In Waynian v. Southard^ (a) the question arose, how far the 
judicial process of the federal courts could be controlled by the 
laws of the several states. It was decided, that Congress had 
exclusive authority to regulate proceedings and executions in 
the federal courts, and that the stales liad no authority to con¬ 
trol such process; ^ind, therefore, executions by fieri facias, in 
the federal*courts, were not subject to the, checks creat(*d by the 
Kentucky statute, forbidding sales on execution of land for less 
than three fourths of its appraised value. It was, in that case, 
further observed, that the forms of execution, and other process, 
in the federal courts, in suits at common law, except modes of 
proceeding, were to be the same as used in September, 17$9, in 


Th%bocrciarv, thouglf fully and iiiiprcnsiHl \\itli the t*ml>arruss.im'ut of iho case, 

docs not s(M*ni lo question the authority of oa« Ij govcrnineiit to lay taxes in its dis¬ 
cretion, hut assinno«! the jjoliev and necessity of inoderalion and forl)earancc, when 
there should I'Sppcn to he a prc-occupancy in the tiixatioii of an article. It has be¬ 
come a scitled j)oLni, and I think it was a very clear one from the beginning, tliat in 
tlte construction of the power of ('ongress, to lay and collect taxes, duties, imposts, 
and oxci>0'4, it is not to be taken as an imb-pendent grant of power, without any 
defined limit or ohji^et, hut that i1 is ;i, power to he considered in connection with the 
words irnmeiKutely tliereafter, by wbieh it is made subject to the qualification oi limi¬ 
tation of being exerci’^ed /or lJu jintposr of ‘‘jutying the debts, and providing for the 
conjuif)!! defence and general welfare of the United States.” The jmrjiose for which 
the taxes are to be laid, is not of itself a distinct, substantia! power, but a qualifica¬ 
tion of the power of taxation, by re.siricting it to tliohc great and specified purpohcs, 
tbough the ajiplication of it to ilio''e purposes does undoubtedly admit, and necessarily 
requires the exercise of a large and undefined discretion. The progress of this ques¬ 
tion, and the very weighty opinions nj'on* it, are fully shown and forcibly illustnitcd 
ill 2 Story’s Com. 307—*Jt)8; and see ]ianieularly Mr. .Monroe^s Message on th^ bill 
re.spcciing the (hunltcrlmid road, May 4tb, 1822, Ibid. 445-45G. That Congress pos¬ 
sess the power to appropriate money raised by taxation or otherwise, for other pur- 
posea, ill their discretion, than those pointed out iu the enumerated ]>owers, is a ques¬ 
tion that has given rise to very able and acute disciishious ; and the affirmative side 
of the question haS been sustained and successfully vindicated by the jiractice of the 
gqyemnient, and the weighty authority, among others, of Mr. Hamilton and Mr. 
Monroe, in celebrated documents under their official sanction. See Huniilton’s Report 
on Manufactures, and President Monroe’s Message above i*efcrred to. Story’.s Com. 
tol. ii. pp. 440-458. This distinguished commentator gives to the affirmative sidff of 
the question the sanction also of his decided opinion.^ 

(a) 10 Wheaton, 1. U. S. Bank v. flalstead,»10 Id. 51, S. P. 


1 It has been decided, in a case mos%elaborately avguedl^ that a state has a right to tax 
a resident citizen for his interest in ships, registered and licensed under the laws of the 
United States. Howell v. State of llaryland, a GiU’s R. 14. * 
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the aupretne courts of the states, subject only to alterations and 
additions by Congress, and by the federal courts, but not to 
alterations since made in the state laws and practice. It was 
further observed, that the laws of the several states, were, by 
the Judiciary Act of 1789, sec. 34, to be regarded as 
*395 * rules of decision in trials at conrmon law, in cases 
where they apply, unless the constitution, treaties, or 
statutes of the United States had otherwise provided.* This, 
however, did not apply to the practice of the federal courts. 
As to that, the laws of the states were no rule of decision, and 
the direction was intended only as a legislative recognition of 
the principles of universal jurisprudence, as to the operation of 
the lex loci, in the trial and decision of causes. The law respect¬ 
ing final process was materially altered by the,Act of Congress 
of 1828, {a) and that Act adopted into the national courts in 
each state respectively, (Louisiana excepted,) the existing laws 
and usagesrof the several courts,regulating the efTectfand opera-- 
tion of judgments and executions, and the proceedings for their 
enforcement; but where judgments were a lien in the state 
upon the property of the defendants, and the defendants were 
entitled to an imparlance thereoh of one term or more, the 
defendants in the United States courts, in such state, are 
entitled to an imparlance of one term. If, in any state, there 
were no courts of equity with the ordinary equity jurisdiction, 
the courts of the United States, in such states, might prescribe 
the mode of executing their decA*cs in equity ; and the courts of 
thei United States were also invested with power to alter, in 
their discretion, the final process in their courts, and to c 4 )nforra 
the same to legislative changes made for the state courts. 

Concur- (2) As to the concurrent power of the states in 
j”ri malters of judicial cognizance. 

of the states? jjj tjjQ ggd number of The Federalist, it is laid 
down as a rule, that the slate courts retained all preexisting 
authorities, or the jurisdiction they had before the adoption of 
the constitution, except wliere it Avas vtaken away, either by an 
exclusive authority granted in express terms to the Union, or in 


(a) 'Act of Congress of May 19th, (^28, c. 68, sec. 2, 3. 
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a case where a particular authority was granted to the 
* Union, and the exercise of a like authority was pro- *396 
hibited to the states, or in the case where an authority 
was granted to the Union, with which a similar authority in the 
states would be utterly incompatible. A concurrent jurisdiction 
in the state courts \ias admitted, in all except those enumerated 
cases; but-this doctrine was only applicj^ble to those descrip¬ 
tions of causes of which the state courts had previous cogni¬ 
zance, and it was not equally evident in relation to cases which 
grew out of the constitution. Congress, in the course of legis¬ 
lation, might commit the decision of causes arising upon their 
laws to the federal courts (ixelusively; but unless the state 


courts were expressly excluded by the Acts of Congress, they 
would, of course, take eoneurreiit comiizanee of the causes to 
which tliose Acts might give birth, subject to the exceptions 
which have been v^tatt:d. In all cases of concurrent jurisdiction, 
an appeal Sl^ouid lie from the state courts to tin* Suin-eme Court 
of the United States; and without such right of appeal, the 
concurrent jurisdiction of the state (courts, in matters of national 
concern, would be inadmissible; because, in that case,it would 
be ineonsis*tent with the authority and efficiency of the general 
government. 

Such were the early and speculative views of the ablest com¬ 
mentators on the constitution, in relation to Ihe judicial powers 
of tho*statc courts. We will now examine a scries of decisions 
in the federal courts, defining aitd settling the boundaries of the 
judicial authorities of the states. 

In th^ case of Martin v. Hunter^ (a) Judge Story, in deliver¬ 
ing the opinion of the court, seemed to think that it was the 
duty of Congress to vest the whole judicial power of the United 
States in courts ordained and established by itself. But the 
general observation was subsequently qualified and confined to 
that judicial power which was exclusively vested in the 
United States, The whole judicial power of the ^United * 39^^ 
States should be, at all times, wsted §ither in an original 
or appellate form, in some courts cfeated under its authority. 


(a) l Whwtoi, 304. Firfe supm, p,377. 
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It was considered that there was vast weight in the argument, 
that the constitution is imperative upon Congress to vest all the 
judicial power of the United States, in the shape of original 
jurisdiction, in the supreme and inferior courts created under its 
own authority. At all evtmts, it was manifest, that the judicial 
power of the United States is, unavoidably^ in some cases, ex¬ 
clusive of all state authority, fuid, in all cases, may be made so, 
at the eleclion of Congress. No part of the criminal jurisdiction 
of the Uniled States can, consistently with the constitution, be 
delegated to state tribunals. The admiralty and maritime juris¬ 
diction is of the same exclusive cognizance; and it can only be 
in those cases where, previous to the constitulrion, state tribunals 
possessed jurisdiction indej)endent of national authority, that 
they can now constitutionally exorcise a concurrent jurisdiction. 
Congress, throughout the Judiciary Act, and particularly in the 
9th, 111 h, and 13th sections, have legislated upon the supposi¬ 
tion, that rn all the cases 1o which the judicial po^wers of the 
« 

United States extended, they might rightfully ’vest exclusive 
jurisdiction in their own courts. 

State courts may, in the exercise of their ordinary, original, 
and rightful jurisdiction, incadcuthlly take cognizance of cases 
arising under the constitution, the laws, and treaties of the 
United States; yet to all these cases the judicial power of the 
United States extends, by means of its appellate jurisdic¬ 
tion, (^t) • 


(/y) In Wiulk'igh u. Vrnzio, (■'! Siunu ‘i*‘s R. 105,) in the Circuit Court of the United 
States, in n writ of entry for land, the dcfeiiflant pleaded in abatement an action in the 
state court between the same parties for the same land. It was hold not to he a good 
plea, because the jnirtich were rcvcrscil; hut it was stated by llio court, that in cases 
of concurrent jurisdiction in the state an<l federal courts, the latter court hud no dis¬ 
cretion to control the suit, in order to prevent a collision between the courtfi It was 
.^Itoggested tliat ou(* or other of the courts, on a reconstruction of the constitutTon, 
ought to have exclusive jurisdiction; and in Wallace v. McConnell, (Id I'etcrs’s U. 
Sf Rep, 136,) it was licld, that an attacltmcnt commenced and conducted to a conclu¬ 
sion, before the institutioti of a suit against the debtor in a federal court, is a defence 
to the suit. So an attachment pending inti stut#court, prior to the commencement 
of a suit in the Court of the Unitc<i States, may he pleaded in abatement. The at¬ 
taching creditor acquires a lien on the debt, good agapist the world. lu Mabry & 
Gillcr V, Herndon, Ala. Suy. Court, (Law Ry)orter for October, 1846,) it was‘ad¬ 
judged, in an able and l^car argument by Collier, Ch. J., that the state courts had 
cognizance concuAently with the federal court8,Jof coses of fraud in a bankrupt's 
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In Houston v. Moore^ (a) the same question came again under 
the consideration of the Supreme Court; and Judge Washing¬ 
ton, in delivering the opinion of the court, observed, that he saw 
nothing unreasonable or inconvenient in the doctrine of 
The Federalist, on the subject of the concurrent * jurisdic- * 398 
tion of the state ccgirts, so long as the power of Congress 
to withdraw the whole or any part of tho^e cases from the juris¬ 
diction of the state courts, be, as he thought it must be, ad¬ 
mitted. The practice of the general government has been con¬ 
formable to this doctrine; and, in the Judiciary Act of 1789, the 
exclusive and concurrent jurisdiction conferred on the courts by 
that Act, were clearly distinguished and marked. The A<?t shows 
that, in the opiqion of Congress, a grant of jurisdiction generally, 
was not of itself sufficient to vest an exclusive jurisdiction. The 
Judiciary Act grants exclusive jurisdiction to the circuit courts of 
all crimes and offences cognizable under the authority of Ihe 
United States, except where the laws of the United States 
should otherwise provide; and this accounts for the proviso in 
the Act of 24th of February, 1807; c. 75, and in the Act of 10th 
of April, 1816, c. 44, concerning the forgery of the notes of the 
Bank of Hie United Slates, declaring that nothing in that Act 
contained should be construed to deprive the courts of the indi¬ 
vidual states of jurisdiction under the laws of the several states, 
over oftenccs made punishable by that Act. There is a similar 
proviso in the Act of 21st of April, 1806, c. 49, concerning the 
counterfeiters of the current cbin of the United States. With¬ 
out these provisos, the state courts could not have exercised 
concurrent jurisdiction over those offences, consistently with the 
Judiciary Act of 1789. But these saving clauses restored the con- 


disclmu'c, under the Act of Congress of 1841, as no Act of Congress jtad expressly 
excluded such a cognizance. The power of impeaching a bankrupt's discharge for 
fraud, rested upon the principles of the common law, as yell as on the provisions of 
'‘the Act of 1841. So, in the case of Ward u. Mann, in the Supremo Judicial Ctnirt 
of Massachusetts, (the Law Reporter for March, 1847,) it was adjutlgcd, after an able 
consideration of the case, that ii^ a case be within tlie ordinary jurisdiction of a state 
court, the court may'take'cognizance of it, thdhgh the cause of action arises under 
rjghts acquired by a statute of the United States, provided there bo no restriction 
under the constitution or the statuae of the United' Seates, confining the junsdiction 
to the federal coons. 

' (a) 5 Wheaton, 1. 

VOL. I. 
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current jurisdiction of the state courts, so far as, under the state’s 
authcMrity, it could be exercised by them, (a) There are many 
other Acts of Congress which permit jurisdiction over the ofTeuces 
therein described, to be exercised by state magistrates and 
courtsl This was necessary; because the concurrent jurisdic¬ 
tion of the state courts over all offences wajS taken away, and 
that jurisdiction was vested exclusively in the national courts by 
the Judiciary Act, and it required another Act to restore it.* The 
state courts could exercise no jurisdiction whatever over 
*399 crimhs and offences against * the United States, unless 
where, in particular cases, the laws had otherwise pro- 
videdj' and whenever such provision was made, the claim of 
exclusive jurisdiction in the particular cases \yas withdrawn, 
and the concurrent jurisdiction of the state courts, eo instanti^ 
restored, not by way of grant from the national government, but 
by the* removal of a disability before imposed upon the state 
tribunals. „ 

In the case last referred to, the Supreme Court disclaimed the 
idea that Congress could authoritatively bestow judicial powers 
on state courts and magistrates. “ It was held to be perfectly 
clear, that Congress cannot confer jurisdiction upon any courts 
but such as exist under the constitution and laws of the United 
States, although the state courts may exercise jurisdiction in 
cases authorized by the laws of the state, and not prohibited by 
the exclusive jurisdiction of the federal courts.” 

The Supreme Court, having thus declared the true foundation 
and extent of the concurrent jurisdiction of the state courts in 
criminal cases, proceeded to meet and solve a difficulty occur¬ 
ring on this subject of concurrent jurisdiction, whether the sen¬ 
tence of one jurisdiction would oust the jurisdiction of the other., 
The decision on this point was, that the sentence of either 90 urt) 


.. (a) In the case of The Suite v, Tutt, 2 BailoVs S. C. Rop. 44, the state courts are 
constJered as havmj? jurisdiction, independent of the Acts of Congress, to punish the * 
uttering and passing counterfeit bank bills and coin of the United States, and on the 
principle that such a power is cssontiai to the f roteefton of the citizens. *In the case 
of The (Commonwealth v.Fuller, 8 MdEcalf, 313, it was adjudged that the sfate courts 
had jusf^sdlction of the ofFtmee of pot^gcftsinp, with intent to pass, sciVwfer, cotititerfeif 
gold or silver coin, current by lorv or usage within rhe state. The proviso in the Acts 
of Congress of 17S9,1806, f825, recognizes the concurrent jurisdiction of the st^Uos 
OYOp such crimes. 
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whether of conviction or acquittal, might be pleaded in bar of 
the prosecution before the':other; as much so as the judgment 
of a state court, in a civil case of concurrent jurisdiction, might 
be pleaded in bar of an action for the same cause instituted in 

a circuit court of the United States. 

There was another difficulty, not so easily surmounted, and 
that was, whether, if a conviction of a crjme against the United 
States be had in a state court admitted to have concurrent 
jurisdiction, the governor of the state woiild have the, power to 
pardon, and in that way control the law and policy of the* Uni¬ 
ted States. Judge Washington, in speaking for the court, did 
not answer this question, but contented himself with merely 
observing, that he was by no means satisfied that the 
governor could pardon, but that if *he could, it would *400 
furnish a reason for vesting the jurisdiction of criminal 
matters exclusively in tlie federal courts. 

The coRclusion then, is, that in judicial matters,-the concur¬ 
rent jurisdiction of the state tribunals depends altogether upon 
the pleasure of Congress, and may be revoked and extinguished 
whenever they think proj)er, in every case in which ihe subject- 
matter can constitutionally be made cognizable in the federal 
courts; and that, without an express provision to the contrary, 
the state courts will retain a concurrent jurisdiction, in all cases 
where they had jurisdiction originally over the subject-matter, (a) 
We will next see whether this state jurisdiction does not equally 
depend upon the volition of the state courts. 


(a) In ihe ctisc of Dolaf^ld v. The State of Illinois, it was decided in the Court of 
Errors of New York, in December, 1841, upon appeal fiom a decree in chancery, 
that the slate courts have a concurrent jurisdiction with the Supreme Court of the 
United^States, in suits between a state and citizens of another state, and the decree in 
chancery was affirmed. 2 Iliil*s It. 159. S. C. 26 Wendell, 192. Therfederal courts 
have exclusive jurisdiction when a state is defendant, (at the suit of another state,) 
-■and when crimes are committed against the United States, and when Congress have 
declared the jurisdiction of the federal courts exclusive. Id.^ 


1 -There Is nothing in the constitution of the Unhod States to deprive the state courts of 
yieir jurisdiction, as to suits against a state, by citizens of another state or of a foreign 
Btatd. The Court of Chancery assuiyes jurisdiction in^ suit to which a state is a party, 
-not to compel the state to perform a decree, but to enable it to appear and protect its 
righta. Qarr a. Bright, 1 Barb. ctf. B. 15f. . 
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There are various Acts of - Congress in which duties have been 
imposed , on state magistrates and courts, and by which they 
have been invested with jurisdiction in civil suits, and over 
complaints and prosecutions in penal and criminal cases, for 
fines, penalties, and forfeitures, arising under laws of the United 
States. We have seen a very clear intimation given by the 
judges of the Snpren^e Court, that the state courts were not 
bound, in consequence of any Act of Congress, to assume and 
exercise jurisdiction in such cases. It was merely permitted to 
them*to do so, as far as was compatible with their state obliga¬ 
tions ; and in some instances the state courts have acted in 
thosq cases, and in other instances they have declined jurisdic¬ 
tion, though expressly vested with it by the Act of Congress. 

In the case of Ferguson, (a) an application was made to the 
Supreme Court of New York, for the allowance of a habeas 
corpus to bring up the party alleged to be detained in custody 
by an officer of the army of the United States, on tSie ground 
of being an enlisted soldier; and the allegatidn was, that he 
was an infant, and so not duly enlisted. It was much 
*401 discussed, whether the state courts had concurrent ‘juris¬ 
diction, by habeas corpus, oVer the question of unlawful 
imprisonment, when that im})risonmcnt was by an officer of the 
United States, by color, or under pretext of the authority of the 
United States. The Supreme Court did not decide the ques¬ 
tion, and the motion was denied on other grounds; but subse¬ 
quently, In the matter of Stacy, fp) the same court exercised a 
jurisdiction in & similar case, by allowing and enforcing obedi¬ 
ence to the writ of habeas corpus. The question was therefore 
settled in favor of a concurrent jurisdiction in that case, and 
there has been a similar decision and practice by the courts of 
’ other states, (c) ^ , 


'(o) 9 J<)hn8. Rep. 239. ' 

10 Johns. Rep. 328. 

(c) Case of Lockington, before Tilghman, Chief Rustic© of Pennsylvania, Novem¬ 
ber, 1818, 5 Hall’s Law Journal, 92. '^amc case, 5 Hall’s Law Jonrnal, 301-830. A 
simiiilin case in Maryland, 5 IIhU’s Law Journal, 486; and in South Carolina, S Hall’s 

Law^Jwrntii 497. Commonwealth v. Harrison, 11 Mass. Rep. 63. Case of ^Joseph 

r <1 ' . 

1 tjoqimonwealth v. Fox, 7 Barr, sA, see po»U 
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The Supreme Court of New York, in the case of The United 

States V. Dodge, (a) held that they had jurisdiction, and did 

sustain a suit on a bond for duties given to a collector of the 

United States customs. The suit was authorized by the Judi■^ 

ciary Act of 1789, giving concurrent jurisdidtion to the state 

courts in suits at^common law, where the United States were 

. plaintids. (6) Afterwards, in the case of The United States v. 

Lathrop, (c) the same court discussed, very much at large, the 

question, whether a.state court had jurisdiction of an action in 

favor of the United States, to recover a penalty or forfeiture for 
* 

breach of a law of the United States^ and when a suit 
for the penalty was by the *Act declared to be cogni- ^402 
zable in a state court. It was decided that the court had 
no such jurisdiction, and that it coulcfnot even be conferred by 
afl Act of Congress. The dillercnce between this case and the 
one preceding was, that the preceding case was a suit on a 
bond giv^n to a collector of the customs for duti^es, and this 
was an action of debt for a penalty for breach of the excise 
law. They were both cases of debts due to the United States, 
but the one was a civil debt, and the other a penalty for breach 
of a revetme law ; and this slight difference in the nature of the 
demand was considered to create a most momentous difference 
in its results upon the great question of jurisdiction. It was 
the opinion of the court that Congress could not invest the state 
courts with a jurisdiction which they did not enjoy concur¬ 
rently before the adoption of the constitution ; and a pecuniary 
penalty for a violation of an Act of Congress was a punishment 
for an offence created under the constitution, and the state 
courts had no jurisdiction of the criminal offences or penal 


Alnicijftj in Maryland, and the case of Pool and others, in Virpnia, cited in Ser- 
j^eant’s Constitutional Law, pp. 279, 280. By the New York Rcvis.et^ Statutes, vol. 
ii. p. 563, sec. 22, a kal)€as corpus may be awarded, unless the party be detained by 
• process from a court or judge of the United States, having cjcclusive jurisdiction in the 
case. 

(а) 14 Johns. Rep. 95. j 

(б) The Act of Congress of September 24tkJ 1789, c. 20, sec. 33, declared, that for 
any crime or offence against the United States, any justice of tlie peace, or other mag- 
fttratc of any of the states, might cause the offender to be arrested and imprisoned, or 
bailed under the usual mode of process. 

(c) 17 Johns. Rep. 4. 


^8* 
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laws of the United States. The Judiciary Act of 1789 was the 
true exposition of the constitution with respect to the concur¬ 
rent jurisdiction of the state courts, and the exclusive juris¬ 
diction of those of the United States; and by that Act the 
exclusive cognizance of all crimes and offences cognizable 
under the authority of the United States, and of all suits for 
penalties and forfeitures, was given to the federal courts. The 
Judiciary Act in no instance excluded the previously existing 
jurisdiction of the state courts, except in a few specified cases 
of a national nature; but their jurisdiction was excluded in all 
criminal cases, and with respect to offences arising under the 
Acts of Congress. In such cases the federal jurisdiction was 
necessarily exclusive; but it was not so as to pre-existing mat¬ 
ters within the jurisdictioli of the state courts, (a) 

The doctrine seems to be admitted, that Congress cann'ot 
compel a state court to entertain jurisdiction in any 
*403 case.jfft) *It only permits state courts which, are com¬ 
petent for the purpose, and have an inherent jurisdiction 
adequate to the case, to entertain suits in the given cases; and 
■ they do ntA become inferior courts in the sense of the constitu¬ 
tion, because they are not ordained by Congress. The state 
courts are left to infer their own duty from their own state 
authority and organization; but if they do voluntarily enter¬ 
tain juris^ction of causes cognizable under the authority of 
the Uhited States, they assume it upon the condition that the 
appellate jurisdiction of the fedeeal courts shall apply. Their 
jurisdictiod of federal causes is, however, confined to civil ac¬ 
tions, or to enforce penal statutes ; and they cannot hold crim¬ 
inal jurisdiction over offences exclusively existing as offences 
against the United States. Every criminal prosecution must 
charge the offence to have been committed against the «over- 
eign whose courts sit in judgment upon the offender, and whose 
executive may pardon him. (c) 


(n) Ely V. peck, 7 Conn. Rep. 239. Davison v, Cbamplin, Ibid. 244', S. P. 

(5) Dewey, J., in Ward v. Jenkins,',teup. Court of Mass,, March, 1846^ The Law 
Reporter for April, 2846. * 

(c) a question of ^ravo discussion |^ow far treason may be committed 

af^ainst of the United Stutes separately considered. If the same crime amounted 
to tre^n against that United States, the exclusive cdgnkance of the crime belonged 



lEC. XVra.] TAB UNITED STATES. 461 

We find a similar doctrine in one of the courts in the state of 
Ohio, in the case of The United States v. Campbell (a) That 
was an information filed by the collector of the revenue, to re- 
covel' a penalty for breach of the excise law; and the court held 
it to be a criminal prosecution, and that one sovereign state 
could not make usg of the municipal courts of another govern¬ 
ment to enforce its penal laws ; and it was not in the power of 
Congress to vest such a jurisdiction in the state courts. Upon 
the same principle, the Court of Errors in Virginia, in the case 
of The State v. Feely, decided that it had no jurisdiction to pun¬ 
ish by indictment stealing packf^ts from the mail, as that was 
fil offence created by Act of Congress, {b) And in Jackson v. 
JRfow, the Geiferal Court of Virginia made the same decision pre¬ 
cisely as that made in New York, in the case of Lathrop ; and 
it Tield, that the Act of Congress, authorizing such suits 
for penalties in * the state courts, was not binding. It * 404 
was decided, in another case in, Virginia, (e) that Con¬ 
gress could not give jurisdiction to, or require services of, a 
state court, or magistrate, as such, nor prosecute in the state 
courts for a public offence. In Kentucky it was held, as late 
as 1833, {d) that no state court could take cognizance of a penal 


to the courts of tlio United States. I'his was the doctrine of the Supreme Court of 
New York, in the case of The People o. Lynch, 11 Johnson, 549. But it was agreed 
in that case, tliat treason might ho committed against a state, as by opposing tbo laws, 
or forcibly attempting to usurp the government, and be not at the same time merged 
in the crime against the United, States. But levying war against qno state is a levying 
pf war against all in their federal eapaoity, and is a crime belonging exclusively to 
the federal government. The limitation of treason against a state in its distinct 
capacity, would seem to be confined to cases in whicli the open and armed opposition 
to the laws is not accompanied with the intention of subverting the government. How¬ 
ever, the statute laws in many of the states by their language cover the whole enlarged 
ground^of treason, and the line of demarcation is not distinctly defined. Sec an able 
e68ey on this subject in the American Law Magazine, No. 8, for Januai^, 1845. The 
Act of the legislature of New York, 1 N. Y.^B. S. pp. 170, 326, 3d edit., assumes that 
'treason, committed within the state, may be cognizable and punishable by its I|ws. 
This was also the doctrine of the Supremo Court of Rhode Island in Don*'s trial, antf 
is the doctrine of such distinguished elementary writers as Mr. Rawlc and Mr. Ser¬ 
geant. See Wharton's American Criminal La^, Phil. 1846, pp. 586-592. 

(a) 6 Hall's Law Journal, 113. 

^ (5) Sergeant's Const. Law,^. 272. Virginia Casc^ 321, S. C. 

(c) Ex parte PooK Sergeant's Const Law, p, 274, ^ 

(d) Haney v. Sharp, 1 Dana’s Kentucky Rep, 442, 
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case arising under an Act of Congress.. Such a jurisdiction 
would require an act of the^tate, and the consent of Congress. 

After these decisions in Virginia, Ohio, Kentucky, and New 
York, the Act of Congress of 3d March, 1815, c.'100, may be 
considered as essentially nugatory. That Act vested in the 
state courts, concurrently with tlie federal courts, cognizance of 
all “ complaints, suits, and prosecutions for taxes, duties, fines, 
penalties, and forfeitures, aris-ing and payable under any Act of 
Congress, passed or to be passed, for the collection of any direct 
tax or internal duties; ” and it gave to the state courts, and the 
presiding judge thereof, the same power as was vested in the 
district judges, to mitigate or remit any fine, penalty, or forfei|0 
ure. (ft) And here the inquiry naturally suggests ntself, can the 
state courts, consistently with those decisions, sustain a crimi¬ 
nal prosecution for forging the paper'of the Bank of the United 
States, or for counterfeiting the coin of the United States? 
These are eases arising under Acts of Congress declaring the 
offence. The state courts have exercised criminal jurisdiction 
over these offences, as oflences against the state; but it is dif¬ 
ficult to maintain the jurisdiction upon the doctrine of the 
Supreme Coutt of New York, in the case of Lathrop; and if 
it be entertained, there are difficulties remaining to be defini¬ 
tively cleared. These difficulties relate to the effect of a prose¬ 
cution in one jurisdiction upon the jurisdiction of the concurrent 
court, and to the effect of the executive power of pardon of the 
crime under one government, upon the claim of concurrent 
jurisdiction. (6) ^ 


(а) ,The Act of Congress of February 28th, 1839, c. 30, sec. 3, notwithstanding the 

stato decisions, authorized all pei'uniary penalties and forfeitures under the laws of the 
United States,, to be sued for before any court of competent jurisdiction in the staUl 
ot district where the cause of action arises, or the offender may be found. It was sAid^' 
in the case of* Prigg v. Comm, of P. 16 Peters, 539, that the state magistrates viig&, 
if they chose, exercise powers conferred iipon them by Act of Congress, unless pro^ 
hibited by state legislation. «' 

(б) In the case of The State v. Randall, 2 Aiken’s Rep. 89, the Supreme Court of 
Vennorit decided, in 1827, that the state courts had'*concurrent criminal jurisdiction 
over the offeuces of counterfeiting affS passing counterfeit bills of the Bank of the 
United States. And in the case of The State w. Wells, 2 Hill’s S. C. Rep. 687, it 


See onfs, p. [890,] uotc^fl). 
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yrM held, that the state courts had concorrent cognizance of the indictable offence of 
opening a letter contrary^to the Act of Congre^, and that Congress might constita- 
tionallj confer such a jurisdiction. On the other hand, it was decided in Missouri, in 
Hattison V. The State, 3 Missouri Rep, 421, that their courts had no cognizance of 
the case of counterfeiting the current coin, and that a statute of the state, providing 
for fte cognizance and punishment of such crimes, was void. The doctrine was, that 
the states had no concurrent legislation on the subject, and that the power resided ex¬ 
clusively in Congress. S8, the constitution of the United States (art. 4, sec. 2) having 
^eclared that persons held to service or labor in one st^^e, under the laws thereof, and 
escaping into another, should be delivered up, on claim of the party to wiiom such 
service or labor might be due; ilic laws of New York, in furtherance of this duty, 
have provided for tlio arrest of such fugitives, on luth as corpus^ founded on due proof, 
and fora certificate in favor of the right of the claimant, and delivery of the fugitive 
to him to be removed. But the fugitive is entitled to his writ of homine replegiando^ 
notwithstanding the habeas corpus and certificate. N. Y. Revised Statutes, vol, ii. p. 
560, see. 6-20. Sec volunrn 2(1, p. 32, on this point, and see, in American Jurist for 
April, 1837, vol. xvii. pp. 66-113, the substance of the report of the committee on the 
judiciary in tlie legisliy:uro of Massachusetts, respecting the validity of tlie Act of Con¬ 
gress of February 1793, providing for the seizure and surrender of fugitive 

slaves. It urges the right and duty of providing, by the writ of habeas corpus or of 
replevin, for the trial by jury of the <juestion whether the person seized be a freeman 
or a sla\ c tIiq Apt of Congress authorizes tha owner of the fugitive rfavc, by himself 
or his agent, to seizc^at once the fugitive slave, and carry hhn before a judge of the 
United States, or any magistrate of the county, city, or town, in the state where the 
slave is seized, and upon satisfying the magistrate by proof that the person seized is 
such fugitive slave, he is to give a certificate, which ‘amounts tcf a warrant to remove 
the slave. This law is generally found to be hisufiieient to give the claimant the 
reqiftite constitutional protection in his property, or the fugitive due protection of 
his liberty ;• and its execution meets with embarrassment in the northern states, and 
, Bovcral of them Ji^ve endeavored, by local statutes, to supply the deficiency. .The 
constitution of the United States, and the Act of Congress, evidently contemplated 
summary ministerial proceedings, and not the ordinary course of judicial investiga¬ 
tion. Story's Comm, on the Constiiutio^jof the United States, vol. iii. 677. Wright 
V. Deacon, 5 S. & Eawlc, 62. In the last case it was held, that the writ of homine 
repleyiando did not lie to try the right of the fugitive to freedom, though on the return 
of the fugitive to the state from which ho Hod, his right to freedom might be tried. 
See, further, infra, vol. ii. 32,.notes, c, d. Ibid. 257, note 6. It seems to be an un¬ 
settled question whether statute provisions relative to the surrender of fugitives from 
labor, in obedience to the constitution of the United States, be of exclusive jurisdic- 
tlpn in i4he United States, or may be aided by auxiliary statute provisions in the 
itlitea. But the case of Prigg v. The Commonwealth of Pennsylvania, ft Peters's R. 
539, may bo considered as settling the question in favor of the exclusive jurisdiction 
«f the United States. See infra, vol. ii. 32, 248.1 It was theye declared, that ^he 


) Thornton^s case, 11 Ill. SS2. Ifi the matter of ^irk, 1 Parker, B. 67. In the matter 
of Perkins, 2 Oal. 424, an Act which gave remedies in the state courts to the claimants of 
ft^tives was held to be not unconstitutional, but a competent legislative act under the 
police power of the state. It is held in t>ie Supreme Courj^ that state enactment, impos¬ 
ing a penalty on any one who should narbor or secrete a fugitive slave, did not conflict 
with the law of the United States., ^Moore v. Illinois, 14 How. U. S. AS. McLean, J., dis¬ 
senting. 
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national government, in the absence of nil positive provisions to the contrary, was 
bound, through its proper dcpa.rtracnt,‘' lcgi’«liitivc, executive, or judiciary, as the case 
might require, to carry into effect all the rights and duties imposed upon it by the 
constitution. Any legislation by Congress, in a case within its jurisdiction, super¬ 
sedes all state legislation, and impliedly prohibits it. See Houston o. Moore, 5 
Wheaton, 21, 22. Sturges v. Crowninsluold, 4 Wheaton, 122, 193, S. P.^ 

1 The Act of 1793, providing for the reclamation of fugitives from justice and from ser¬ 
vice, has, so far as it relates to the latter, been amended, and to a considerable extent super¬ 
seded by the Act of September 18,1860. The Act of 1850 has repealed, so fhr as concerns 
the penalty, the fourth section of tlie Act of 1793. Norris v. Crocker,.13 How. U. S. ,429. 

The judicial duties im])oscd by this Act, are to be performed by any United States 
commissioners who may have the power of arresting nr imprisoning for offences against 
the United States; (United States r. Stowell, 2 Curtis, C. i*. 153,) by the judges of the 
Circuit and District Courts of tlio United States, and of the Superior Courts of territories, 
and by such special commissioners as the respective courts may appoint. 

It is made the dut)’^ of all United States marshals to obey and execute all waiTant.s and 
process of such judges and commissioners: and, after the arrest of any fugitives, ^uch 
officers are liable for an escape with or without their.assent, 'flie commissioners are au¬ 
thorized to appoint *^tiitable persons tt» cxociito process and \van*ants. 

When any fugitive has escaped, or shall escape, into another state or territory, the 
owner, or his (july authorized agent, may pursue and personally arrest ^id fugitive, or 
may demand a warrant apd arrest fiom the officer having due autiierity; when the fugi¬ 
tive must be taken before a commissioner or judge, whose duty it is to hear and deter¬ 
mine the complaint in a summary manner. And upon satisfactory proof to be taken 
before him, or by other satisfactory testimony taken in the state from which the fugitive 
fled, and also affidavits of the identity of the fugitive, and that he owes service to the 
claimant, and that he escaped, it is the duty of such judgoor commissioner to deli^r to 
the claimant a certiQcate of the proceeding had, with authority to remove the fugitive to 
the place from which he fled. The testimony of the fugitive is not admissible. Any 
assistance rendered to a fugitive to enable him to escape from the claimant, or any ob- • 
struction offered to his arre.st, is made penal, and also subjects the party to damages at 
the suit of the owner.. Weimor v. Sloanc, 6 MeUean, 259. 

All citizens are required, when called upon, to render tiie officers personal assistance 
when they may be resisted in the performance of their duties. No authority, in the exe¬ 
cution of this Act, is conferred upon any person but the officers of the United States, and 
persons authorized by them. See Moore v. Illinois, 14 How. U. S. 13. Graves v. The 
State, 1 Smith, (Ind.) R. 258. Held, in this oa.se, that the state has no authority to pre¬ 
scribe ^e mode in which the claimant shall proceed to arrest the fugitive. 

The Acts ot 1793 and of 1850, are examined in Sims's ca.se, 7 Cush. (Mass.) 286; in 
Miller McQuerry, 5 McLean, 469; and in a charge to the grand jury by Mr. Justice 
Nelson in the Circuit Court for the Southern District of Now York, 1 Blatchf. C.*C. 635. 
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LECTURE XIX. 

OF CONSTITUTIONAL RESTRICTIONS ON THE POWERS OF THE 

SEVERAL STATES. 

We proceed to consider the extent arid effect of certain con¬ 
stitutional restrictions on the authority of the separate* states. 
As the constitution of the United States was ordained and 
established by .tlve people of the United States, for their own 
government as a nation, and not for the government of the 
individual states, the powers conferred, And tlie limitations on 
power contiined in that instrument, are applicable It) the gov¬ 
ernment of the United States, and the limitations do not apply 
to the state governments unless expressed in terms. Thus, for 
instance, the provision in the constitution, that private property 
shall not T)e taken for public use without just compensation, 
was intended solely as a limitation on the exercise of power by 
the government of the United States, and does not apply to the 
state governments, {a) The people of the respective states arc 
left to create such restrictions on the exercise of the power of 
their particular governments, aS they, may think proper; and 
restrictions by the constitution of the United States, on the 
exercise of power by the individual states, in cases not consist¬ 
ent with the objects aTid policy of the powers vested in th.c 
Union, are expressly enumerated.^ 

No state,” says the constitution, (b) “ shall enter into any 

(а) Barron v. The Mayor and City Council of Baltimoi*o, 7 Peters's U. S. Roy. 

See, also. In the matter of Smith, 10 Wendell, 449. 

(б) Art 1, sec. 10. 

. ’ Although no state can be permitted to establish a permanent military government, 
yet ji state may use its military power to pnt down an armed insurrection, too strong to bo 
controlled by the civil authorify, Luther v. Borden, 7 Bo#. U. S. 1. ^The interests in¬ 
volved In this base are of unusual imf^ortanoe, extending to the funde^efitul principles of 
the government, and they received a thorough and profound discussion. 
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treaty, alliance, or confederation; grant letters of marque and 
reprisal; coin money; emit bills of credit; ma,ke ahy thing but 
gold and silver coin a tender in payment of debts; pass any 
bill of attainder, ex post facto law, or law Impairing the obliga¬ 
tion of contracts; or grant any title of nobility. No state 
shall’, without the consent of Congress, lay a^ly imposts or duties 
on imports or exports,^except what may be absolutely necessary 
for executing its inspection laws, nor lay any duty on tonnage, 
keep troops or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign 
power, or engage in war, unless actually invaded, or in such 
imminent danger as will not admit of delay.” 

Most of these prohibitions would seem to speak for them¬ 
selves, and not to stand in need of exposition. ^ I shall coniine 
myself to those cases in which the interpretation and extend of 
some of these restrictions have been made the subject of judi¬ 
cial investigation. • 

Bill, of 

credit. Bills of credit^ within the purview of the constitu¬ 
tion of the United States, prohibiting the emission of 
*408 them, are declared *to mean promissory nofes, or bills 
issued by a state government, exclusively on the credit 
of the state, and intended to circulate through the community 
for its ordinary purposes as money redeemable at a future day, 
and for the payment of which the faith of the state is pledged, (a) 


(a) Craig v. The State of Missouri, 4 Peters's U. S. Rep. 410. In the case of 
Briscoe' v. The Bank of Kentucky, 11 Peters, 257, the question what were bills of 
credit of which the emission was proJiibited to the stttes, was extensively discusse^L 
They were defined to bo paper issued by ike authority of a state on the faith of the state, 
and designed to circulate as money; and under this definition it was adjudged, that a 
hanV of the state of Kentucky, established in the name and on behalf of ithe state, 
under the direction of a president and twelve directors chosen by the legislature, and 
the bank exclusively the property of the state, and with a capital of tm millions,'and 
authority to issue notes payable to bearer on demand, and receive deposits aad 
make loans; and the notes of which bank, by a subsequent Act, were to be received 
on executions by plaintiff, and if refused, farther ^proceedings to bo delayed on the 
judgment for .two years, xcas not wWtin the prohibition of the constitution if thp XJnited 
idtaUs against the emission of hilh of credit, Mr. Justice Story dissented frOtu this 
decision, and said that the Info Chief Justice Marshall was of opinion with him, when 
the same wm l^oro the court, and argued at a preceding.tonu ] and he further 
said, thathowoul^^distin^ish the case in principle from that Craig u. The 
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The prohibition does not therefore apply to the notes of a state 
bank, drawn on the credit of a particular fund set apart for the 
purpose, (o) Tlirough all our colonial history, paper money 
was much in use; and from the era of our independence down 
to the date of the constitution, bills of credit, issued under the 
authority of the c#nfederation Congress, or of the individual 
states, and intended for circulation froip hand to hand, were 
universally denominated paper money; and it was to bar the 
governmental issues of such a delusive and pernicious substi¬ 
tute for cash, that the constitutional prohibition was introduced. 
The issuing of such bills, by the state of Missouri, under the 
denomination of cerlificalen, was adjudged to be unconstitu¬ 
tional, though they were not made generally a legal tender, but 
they were, nevcij^^heless, made receivable in payment of taxes, 
and by all civil and military officers in discharge of salaries and 
fees of olfice. Instruments, however, issued by or on behalf of 
a state, binding it to pay money at a future day, for services ‘ 


State of Missouri. It appears to me, with great ssuhmission to the Supreme Court, 
that this decision essentially overrules the case of Craig, and greatly impairs the force 
and value of the conslitutional proliihidon. In the case of Linn v. State Bank of 
Illinois, I Scatrimon’s 87, decided by the Supreme Court of that state in 1833^ it 
appeared that the State Bank of Illinois was owned by the state, and authorized to 
issue notes or hills in small sums from twenty dollars to one dollar, drawing interest, 
and rcceivafile in payment of debts due to the state ; and that the legislature wei*e 
pledged to redeem the bills, and creditors were stayed from collecting ibou* debts for 
three years, unless they would receive the bills in payment. The court held, that tlie 
analogy wab so striking between that institution and the Missouri loan office, as to 
render the decision in Craig v. The State of Missouri in point, and binding on the 
states ; and, consequently, it was adjudged tliat the Act establishing the State Bank 
of Illinois was unconstitutional, and its notes void. And in the ease of McFarland 
w. The State Bank, 4 Arkansas K. 44, the Supreme Court of Arkansas held itself 
bound and concluded by the decision in Briscoe v. The Bank of Kentucky, though it 
was admitted to be inconsistent with the doctrine and decision in the prior case of 
Craig w. The State of Missouri. The court evidently regretted that the cAisc of Craig 
had been overruled, as it contained the sound and true constitutional doctrine. , The 
^nk of Arkansas stood on the same ground, and had the. same essential qualiijps, 
and its notes were bills of credit within the decision of Craig, and not bills ol credit 
within the decision of Briscoe, the letter decision they held themselves hound to 
obey.i * 

(a) BilUs ads. The State, 2 M’Cord’s Hep. 12. 


1 The principle of Briscoe v, Th^Bank of Kentucky was reaffinaed In Darrington v. 
Bank of Alabama, 18 How. U. S. 12. 

VOL. I. *4? 
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actually received, or for money borrowed for present use, were 
declared not to be bills of credit, within the meaning of the 
constitution, (a) 

Ex post (2*) No state can pass any ex post facto law. 

/octoiaws. Calder v. Bully{h) the question on the meaning 

of ^n.ex post facto la\v, within the prohibition of the constitu¬ 
tion, was extensively discussed. 

The legislature of Connecticut had, by a resolution or law, 
set aside a decree of the Court of Probates, rejecting a will, and 
directed a new hearing before the Court of Probates, and the 
point was, whether that resolution was an ex post facto law 
prohibited by the constitution of the United States, 

It was held, that the words ex post facto laws were technical 
expressions, and meant every law that made an act done 
before the passing of the law, and which was innocent 
* 409 when * done, criminal; or which aggravated a crime, 
and<^made it greater than it was when committed; or 
which changed the punishment, and inflicted a* greater punish- 

(а) Craig u. The State of Missouri, xih. sup, Mr. Justice Story, in his Comipen- 
tarics on the Constitution, vol. iii. i>. 19, seems to be of opinion, that, iijdependent of 
long-continued practice from the time of the adoption of the constitution, the states 
would not, upon a sound construction of the constitution, if the question was rea 
irUegraf be authorized to incorporate banks, witli a power to circulate bank paper as 
currency, inasmuch as they are expressly prohibitiMl from coining money. He cites 
the opinions of Mr. Webster, of the Senate of the United States, and of Mr. Dexter, 
formerly Secretary of War, on the same side. But the equal, if not the greater au¬ 
thority of Mr. Hamilton, the earliest Sccrete.ry of the Treasury, may bc_ cited in sup¬ 
port of a different opinion, and the contemporary sense and uniform practice of the 
nation are decisive on the question. Bank paper, like checks and negotiable notes, 
circulates entirely upon private credit, and is not a coercive circulation. It is at every 
person’s option to receive or reject it. The constitution evidently had in view bills 
of credit issued by law, in the name and on the credit of the state, and intended for 
circulation from hand to hand as money, and of which our history furnished so many 
pernicious examples. The words of tiic constitution are, that no state shall ^mit hilU 
of credit. The prohibition docs not extend to bills emitted by individuals, singly or 
collectively, whether associated under a private agreement for banking purposes, as 
wriS the case with t!ie Bank of New York prior to its earliest charter, in the winter of 
1791, or acting under a charter of incorporation, so long as the state lends not its 
credit, or obligation, or coercion, to sustain tHe cirefilntion. In the case of Briscoe v. 
The Bank of the Commonwealth of'Kentucky, this question was put at rest, by the 
opinion of the court, that there was no limitation in the constitution ou the power of 
the states to incorporate banlre, and 'their noter were not intended to be inhibited, 
nor were considered as huts of credit, 11 Peters, 2^7,345-^49. 

(б) 3 Dallas, 38^. 
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ment than the law annexed to the crime when committed; or 
which altered the legal rules of evidence, and received less or 
different testimony than the law required at the time of the 
commission of the offence, in order to convict the offender. 
The Supreme Court concluded, that the law or resolution of 
Connecticut was i»ot within the letter or intention of the pro- 
bibition, and was, therefore, lawful, (a) ^Afterwards, in Fletcher 
V. Peck^ (b) it was observed, that an ra post facto law was one 
which rendered an act punishable in a manner in which in was 
not punishable when it was committed. This definition is dis¬ 
tinguished for its comprehensive brevity and precision, and it 
extends to laws passed after the act, and affecting a person by 
way of punishment of that act, either in his person or estate. 
Ex post facto Jaws relate to penal and cririiinal proceedings, 
wliich impose punishments or forfeitures, and not to civil pro¬ 
ceedings, which aifect private rights retrospectively. Retrospec¬ 
tive laws find state laws, devesting vested rights, uiiless ex post 
facta, or impahing the obligation of contracts, do not fall with¬ 
in the prohibition contained in the constitution of the United 
States, however repugnant they may be to the principles of 
sound legislation, (c) 

(3.) No stale can conirol the exercise of any author^ 

' ' ./ »/ jj,, control 

ity under the federal governmenL 

The state legislatures cannot annul the judgments, 
nor determine the extent of the jurisdiction, of the courts of the 
Union. .This was attempted by the legislature of Pennsylvania, 
and declared to be inoperative and void by the Supreme Court 
of the United States, in the case of The United States v. 
Peters* {d) Such a power as we have heretofore seen, 
necessarily resides in the supreme judicial tribunal* of *410 
the nation. It has also been adjudged, that no state 
<laurt has authority or jurisdiction to enjoin a judgment of the 
‘^Circuit Court of the United States, or to stay proceedings 
under it. This was attempted by a state court in Kentudky, 


over the fed¬ 
eral coiirtH. 


(а) Strong v. Tho State, 1 Blackford's Ind. 'llep. 193, S. P, 

(б) 6 Craneh, 138. 

.(e) Cttider v. Bull, 3 Dallas, 38(^ Sattciice v, Ma^hewson, 2 Peters’s U. S. Rep. 
41$. Watson V. Mercer, 8 Ibid.^88. • * 

{d} 5 Craucb, 115. 
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and declared to be of no validity by the Supreme Court of the 
United States, in M*Kim v. Voorhies. (a) No state tribunal 
can interfere with seizures of property made by revenue officers, 
under the laws of the United States ; nor interrupt, by process 
of replevin, injunction or otherwise, the exercise of the authority 
of the federal officers; and any intervention,of state authority 
for that purpose is unlawful. This was so declared by the 
Supreme Court in Slocum v. Mat/berry. (b) Nor can a state 
court issue a mandamus to an officer of the United States, 
This decision was made in the case of M Chiny v. SilHman, (c) 
and it arose in consequence of the Supreme Court in Ohio 
sustaining a jurisdiction over the register of the land office of 
the United States, in respect to his ministerial acts as register, 
and claiming a right to award a mandamus tp that officer to 
compel him to issue a final certificate of purchase. The prin¬ 
ciple declared by the Supreme Court was, that the official con¬ 
duct of an«officer of the government of the United'States can 
only be controlled by the power that created hifn. 

If the officer of the United States who seizes, or the court 
which awards the process to seize, has jurisdiction of the sub¬ 
ject-matter, then the inquiry into the validity of tfie seizure 
belongs exclusively to the federal courts. But if there be no 
jurisdiction in the instance in which it it is asserted, as if a mar¬ 
shal of the United States, under an execution in favor of the 
United States against A, should seize the person or property 
of B, (d) then the state courts have jurisdiction to protect the 
person and the property so illegally invaded; and it is to be 
observed that the jurisdiction of the state courts in 
*411 Rhode Island was admitted by *the Supreme Court of 
the United States, in Slocum v, Mayberry^ upon that 
very ground. 


(*) 7 Cranch, 279. ^ , • 

(6) 2 WheatOTj, 1, Any restraint by state authority on state officers in the exe<;u- 
tion of the process of their courts, is. altogether inoperative upon the officers of the 
United States in the execution of thef'mandatcs which issue to them. Baldwin^ J*, 
In McNutt V, Bland, 2 How. IJ. S. 17. ^ 

(c) 6 Wheaton, 598. ^ ‘ / 

(cf) Bmen v. O^en, 6 Zlalsted, 370. Dunn o. Vail, 7 Martia’a Loni^ana Rep. 
416. ‘ ' 
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In the case of TAe Ufiited ^ates v. Barney^ {a) the district 
judge of Maryland carried to a great extent the exemption 
from state control of officers or persons in the service of the 
United States, and employed in the transportation of the mail. 
He held, that an innkeeper had no lien on the horses which he 
had fed, and whick were employed in the transportation of the 
mail. The Act of Congress of March, 1790, prohibited all wilful 
obstruction of the passage of the mail; and a claim for debt 
would not justify the stopping of the mail, or the means neces¬ 
sary to transport it, either upon principles of common law, or 
upon the statute. The judge stated, in this case, that even a 
stolen horse found in the mail stage could not be seized,; nor 
could the driver, being in debt, or having committed an offence, 
arrested, in .such a way as to obstruct tlie passage of the 
mail. But in a subsequent case in the Circuit Court of Penn- 
syivania, {b) it was held, that the Act of Congress was not to be 
so constrifed as to endanger the public peace and safety. The 
carrier of the inail, driving through a populous city with dan¬ 
gerous rapidity, and contrary to a municipal ordinance, may be 
stopped, and the mail temporarily detained by an officer of the 
city. So, if the officer hud a warrant against a felon in the 
stage, or if the driver should commit murder in the street, and 
then place himself on the mail stage box, he would not be pro¬ 
tected from arrest, though a temporary stoppage of the mail 
might be the consequence. The public safety in one case is of 
more moment than the publfc inconvenience which it might 
produce in the other, (c*) 

But while all interference on the part of the state authorities 
with the exercise of tlffe lawful powers of the national government 
has been, in most cases denied, there is one case in which 
any Cjpntrol by the federal over the state * courts, other *412 ^ 
than by means of the established appellate jurisdieflon, 

^has equally been prevented. In Diggs and Keith v. Wol- 


(4) 3 Hairs Law Journal, 128. 

, (d) United States v. Hart, 1 Peters’s Cir, Rep. 390. 

(c) A toU'gate keeper, on a natiq|ial road pussing trough a state, cannot stop the 
coach carrying the United Statoj mail, for a refusal to pjfy toll. *Tlie remedy, if any, 
is by action against the contractor. Hopkins r. stni'ictnn WJtta & Sere. 163. 

• ^9 * 
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cott, (a) it was decided generally, that a court of the United States 
could not enjoin proceedings in a state court; and a decree of the 
Circuit Court of the United States for the district of Connecti- 
cut was reversed, because it had tnijoined the parties from pro¬ 
ceeding at law in a state court. So in Ex parte Cabrera^ (6) it 
was declared, that the circuit courts of the United States could 
not interfere with the jurisdiction of the courts of a state. 
These decisions arc not to be contested; and yet the district 
judge of the northern district of New York, in the spring of 
1823, in the case of Lansing and Thayer v. The North River 
Steamboat Company^ enjoined the defendants from seeking in 
the state courts, under the Acts of the state legislature, the rem¬ 
edies which those Acts gave them. This would appear to have 
been an assumption of the power of control over the juriscjic- 
tion'of the state courts, in hostility to the doctrine of the Su¬ 
preme Court of the United States, (r) In the case of Kennedy 
V. Earl of Gasillis^ {d) an injunction had been unwarily granted 
in the English Court of Chancery, to restrain a*'party from pro¬ 
ceeding in a suit in the Court of Sessions in Scotland, where the 
parties were domiciled. It was admitted that the Court of Ses¬ 
sions was a court of competent jurisdiction) and an independent 
foreign tribunal, though subject to an appeal like the Court of 
Chancery, to the House of Lords. If the Court of Chancery 


(а) 4 Cranch, 179, S. P. In Kittrodge id'Emernon, hi Sup. Court of New JIamp* 
ghire, July term, 1844,15 New Hampshire U. 227, and in Dudley’s case, C. C. U. S. 
for Pennsylvania, 1 Pennsylvania Law Journal, 302. Carrell v. P. & M, Bank, Har¬ 
rison, Mich. Ch. R. 197. Neither the United States nor the state courts can interfere 
or control the operations of each other. The courts of the United States can only 
interfere by their appellate jurisdiction, and the state courts have no power to interfere 
by injunction. 3 Story’s Comm, on the Constitution, 621-626. 

(б) i Wash. Cir. Rdp. 232. United States v. French, 1 Gallison, I, S. P.* ^ 

(c) The assumed jurisdiction was not afterwards sustained; and a bill in equity in 

a state court for an injunction, though against an alien or citizen of another state, was 
heM not to be such a suit as was removable to a Circuit Court of the United States^!. 
1 Paige's Ch. B. 183. 

(rf) 2 Swanst. Rep, 313. But in itho subsoquen'l case of Bushby v, Munday, .5 
Mad. Cb. Rep. 297, the Vice-Chancellor granted an injunction, under special dfr 
cum«tances, to restrain proceedingft In the Court of Cesslotifl in Scotland:, TheH^ 
York Court of Chancery has disclaimed any auoCi jurisdiction, in respect to a fbreign 
suit previously commenced, though it were in possersion of jurisdiction Over the per¬ 
son of the party. Mead v. MJprritt, 1 Paige, 402. , 
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could in that way restrain proceedings in the Court of Sessions, 
the sessions might equally enjoin proceedings in chancery, and 
thus stop all proceedings in either court. Lord Eldon said he 
never meant to go further with the injunction than the property 
in England; and he, on motion, dissolved it in toto. (a) 

* (4.) JVb state mn pass any law impairing the ohli- * 413 
gallon of contracts. . 

We come next to a prohibition of great moment, no state cao 
and affecting extensively and deeply the legislative „(■ 

authority of the states. There is no prohibitory clause contract*, 
in the constitution which has given rise to more various and 
able discussions, or more protracted litigation, than that which 
denies to any state the right to pass any law impairing the 
oljligation of contracts. I shall endeavor to give a full and 
accurate view of the judicial decisions defining and enforcing 
this prohibition. 

The case of Fletcher v. Peck, (b) first brought this prohibitory 
clause into direct discussion. The legislature of Georgia, by an 
Act of 7th of January, 1795, authorized the sale of a large tract 
of wild land, and a grant was made, by letters patent, in pursu¬ 
ance of the Act, to a numbdr of individuals, under the name of 
the Georgia Qompany. Fletcher held a deed from Peck for a 
part of this land, under a title derived from the patent; and in 
the deed Peck had covenanted that the state of Georgia was 
lawfully seised when the Act was passed, and had good right to 
sell, and that the letters patelit were lawfully issued, and the 
title has not since been legally impaired. The action was 
for breach of covenant; and the breach assigned was, that 
the letters patent wefe void, for that the legislature of Georgia, 
by Act of 13th February, 1796, declared the preceding Act to 
be null and void, as being founded in fraud and corruption, 
dne of the questions presented to the Supreme Gburt upon 
,the case was, whether the legislature of Georgia could con- 

{a) It has b^n assumed and tfeaorted by oilWial authority, that the judicial power 
of the United States hail no power to enjoin th? executive branch of the government 
f{om the execution of a constitutional duty or of a constitutional law, any more than 
they could arrest tbe legislature itself in passing the lair Opinions of the Attomeys- 
Gehcrali duly S7,1824, vol. i. SOJ, 508. 

(51 6 Cranch. 87, 
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stitutionally repeal the Act of 1795, and rescind the sale made 
under it 

*414 * The court declared, that when a law was in its nature 

& contract, and absolute rights have vested under that 
contract, a repeal of the law could not devest those rights, nor 
annihilate or impair the title so acquired. u\. grant was a con¬ 
tract within the meaning of the constitution. The words of 
the constitution were construed to comprehend equally executory 
and executed contracts, for each of them contains obligations 
binding on the parties. A grant is a contract executed, and a 
party is always estopped by his own grant. A party cannot 
pronounce his own deed invalid, whatever cause may be as¬ 
signed for its invalidity, and though that party be the legislature 
of a state. A grant amounts to an extinguishment of the right 
of the grantor, and implies a contract not to reassert that right. 
A grant from a state is as much protected by the operation of 
the proviston of the constitution, as a grant froin one indi¬ 
vidual to another; and the state is as much inhibited from 
impairing its own contracts, or a contract to wiiich it is a party, 
as it is from impairing the obligation of contracts between two 
individuals.^ It was accordingly declared, that the estate held 
under the Act of 1795, having passed into the hands of a bond 
fide purchaser for a valuable consideration, the state of Georgia 
was constitutionally disabled from passing any law whereby 
the estate of the plaintiff could be legally impaired and ren¬ 
dered void. * 

The next case that brought this provision in review before 
the Supreme Court, was that of The State of New Jersey v. 
Wilson, {a) It was there held, that if*the legislature should 


(a) 7 Crafcch, 164. In Brewster o, Ilouj^h, 10 N. H. Rep. 138, it was held ^al 
.the legislature of a state could not effectually devest itself of the power of taxation, for 


1 The state of Arkansas chartered a bank, of, which, it owned all the stock, and provided 
in the charter that the bills of the bai^ should be received in paymenfrof debts due the 
state; held, that a repeal of that provision could not impair the obligations of the state 
fo receive bills issued priof to the repeal in payment of debts duo the'etate. WoodrU^ V. 
Trapnal, 10 How. S. 190^. I'aup r. Drew^, Id. 218. What Is an impairing of a contract 
is discussed in Balt^ore & S. U. Co. v. Nesbit, 10 ^ow. U. S. 395. Butler v. Pennsyl- 
^yania, Id. 402. East Hartford v. Hartford Bridge Co., Id. 511. See jwit, Vok'iii. 

C ^ j 
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declare by law, that certain lands, to be thereafter purchased, 
for the use of the Indians, should not be subject to any tax, 
such a legislative act amounted to a contract, which could liot 
be rescinded by a subsequent legislation. In that case, the 
colonial legislature of New Jersey, in 1758, authorized 
the purchase of lands for the Delaware ‘Indians, and *415 
made that stipulation. Lands were accordingly pur¬ 
chased, and conveyed to trustees for the use of the Indians, and 
the Indians released their claim to other lands, as a considera¬ 
tion for this purchase. The Indians occupied these lands until 
1803, when they were sold to individuals under the authority of 
an Act of the legislature, and, in 1804, the legislature repealed 
the Act of 17.58, exempting those lands from taxation. The 
Act of 1758 wa^ held to be a contract, and the Act of 1804 was 
held to be a breach of that contract, and void under the consti¬ 
tution of the United States. 

The Si/{>reme Court M’^ent again, and more largely, into the 
consideration of this delicate and interesting constitutional doc¬ 
trine, in the case of Terret v, Taylor, {a) It was there held, 
that a legislative grant, competently made, vested an indefeasi¬ 
ble and Irrevocable title. There is no authority or principle 
which could support the doctrine, that a legislative grant was 
revocable in its own nature, and held only durante bene placito. 
Nor can the legislature repeal statutes creating private corpora¬ 
tions, or confirming to them property already acquired nnder 
the faith of previous laws, and*by such repeal vest the property 


it was essentially a power of sovereignty or eminent domain, and the court consid- 
ered the case of New Jersey #. Wilson might be sustained on the ground that it was 
in the nature of a treaty with the Indians. Ch. J. Marshall, in the case of rrovidenco 
Bank v. Billings, 4 Peters, 561, considered that it was not to be inferred, without pos- 
itivo etipnlation, that a state had agreed to relinquish its powtfr of taxation. But in 
Gordon v. Appeal Tax Court, 3 How. U. S. 133, it was adjudged that fte legislature 
of 0 state might make a binding contract not to be impaired, to refrain from imposing 
£ny tax upon a bank or its stockholders. This would seem to remove the dcaibt 
suggested in the case in New Hampshire, and to show that a state may, in relation to 
any particular subject, and for reasons iff public^policy or consideration, contract that 
the sovereign power shall not bo exercised. *This point is ably dis^cussed in the 
American Law Magazine for Jannary, 1846, art. 4. State Bank of Ohio v, Knoop, 
l^.,Sow. H. S. 369. And see Ohi^ L. Ins. & Trus^Co. u. Debolt, 16 How. XJ. 8. 
41 «. • * 

(a) 9 Craneb, 43. 
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in others, without the consent or default of the corporators. 
Such a proceeding would be repugnant to the letter and spirit 
of the constitution, and to the principles of natural justice. 

But4t was in the great case of Dartmouth College v. Wood¬ 
ward^ (a) that the inhibition upon the states to impair by laW' 
the obligation of contracts, received the rn^^st elaborate discus¬ 
sion, and the most efficient and instructive application- It was 
there held, that the charter granted by the British crown to 
the trustees of Dartmouth College in 1769, was a contract 
within the meaning of the constitution, and protected by it; 

and that the college was a private charitable institution 
*41Q not liable to the control of the legislature; * and that the 
Act of the legislature of New Hampshire, altering the 
charter in a material respect, without the cojnsent of the cor¬ 
poration, was an Act impairing the obligation of the charter, 
and consequently unconstitutional and void. 

The chief justice, in delivering the opinion of' the court, 
observed, that the provision in the constitution never had been 
understood to embrace other contracts than those which respect 
property, or some object of value, and confer rights which may 
be asserted in a court of justice. Dartmouth College was a pri¬ 
vate eleemosynary institution, endowed with a capacity to take 
property for objects unconnected with government, and its funds 
were bestowed by individuals on the faith of the charter, and 
those funds consisted entirely of private donations. The corpo¬ 
ration was not invested with any portion of political power, nor 
did it partake, in any degree, in the administration of civil 
government. It was the institution of a private corporation for 
general charity. The charter was a contract to which the 
donors, the trustees of the corporation, and the crown,.were the 
original parties, and it was made on a valuable consideration, 
for the security and disposition of property. The legal inter^t, 
in every literary and charitable institution, is in trustees, and to 
be asserted by them, and they claim or defend in behalf of the 
religion, charity, and education, for which the corporation was 
created, and the private donations made. Contracts of this 
kind, creating these charitable institutions, are most reasonably 
_ 4 . __ ! ___ ^ _ 

(a) 4 Wheaton, 518. 
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within the purview and protection of the constitution. This 
contract remained unchanged by the Revolution; and the duties, 
as well as the powers of the government, devolved on the people 
of New Hampshire; but the Act of that state which was com¬ 
plained of, transferred the whole power of governing the college, 
from trustees app^ntod according to the will of the founder 
expressed in the charter, to the executive of New Hampshire, 
The will of the state was substituted for the will of the donors, 
in every essential operation of the college. The charier 
was reorganized in such a manner as *to convert a lit- *417 
erary institution, moulded according to the will of its 
founders, and placed under the control of private literary men, 
into a machine entirely subservient to the will of government. 
This was, consequently, subversive of that contract, on the faith 
of which the donors invested their property; and the Act of the 
legislature of New Hampshire was therefore held to be repug¬ 
nant to thff constitution of the United States.^ • 

The same coarse of reasoning, and leading to the same con¬ 
clusion, was adopted and expressed by some of the other judges. 

In the opinion given by Jxulge Story, he added some new and 
interesting views of the nature of the contracts which the con¬ 
stitution intended to ])rotect. He denied the power of the 
legislature to dissolve even the contract of marriage, without a 
breach on either side, and against the wishes of the ])arties. A 
dissolution of the marriage obligation, without any default or 
assent of the parlies, may as vfcll fall within the prohibition of 
the constitution, as any other contract for a valuable considera¬ 
tion. A man has as good a right to his wife as to the property 
acquired under a marriage contract; and to devest him of that 


i See State v. Heyward, 3 Rich. K. 389. See, also, Toledo Rank v. Bond, ^Ohio St. 622. 
It is held in this case that the charter of a private corporation is not n contract within the 
jjjihibition of tiie constitution of the United States; and it is denied that the contrary doc¬ 
trine received the sanction of a majority of the court in the Dartmouth College case. * 

A state, it seems, has no nutliority to impair rights acquired under a construction given 
to an Act. Lambertson v. Hogan, ’fi Harris R. 22. • ' * 

Where the state parts with property, oven by gift, it is a contract not to impair the rights 
80 ^acquired. Commercial Bank of Nnicbez w. Clhambcw, 8 Smedes & Marsh. R. 9. So a 
statute to confirm a vendee's title by jbe deed of a/c/n^ covert, ineffectual when made, 
has been held to bo invaUd, as imj^airing the obligation of dbntracU^ Pearce v. Patton, 
7 B. Mon. .R. 162. 
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right without his default, and against his will, would be as fla¬ 
grant i violation of the principles of justice, as the confiscation 
of his estate, (a) .The prohibitory clause he also considered to 
extend to other contracts besides those where the parties took 
for their own private benefit. A grant to a private trustee, for 
the benefit of a particular cestui que trust^^or for any special, 
private or public charity, cannot be the less a contract, T3ecause 
the trustee takes nothing for his own benefit. Nor does a pri¬ 
vate donation, vested in a trustee fojr objects of a general nature, 
thereby become a public trust, which the government may, at 
its pleasure, take from the trustee. Government cannot revoke 
a grant even of its own funds, when given to a private person, 
or to a corporation, for special uses. It has no other remaining 
auihority but what is judicial, to enforce the proper 
*418 administration of the trust. Nor *is a grant less a con¬ 
tract, though no beneficial interest accrues to the pos¬ 
sessor. Many a francl^ise, whether corporate or not, may, in 
point of fact, be of no exchangeable value to the owners, and 
yet they are grants within the meaning and protection of the 
constitution. All incorporeal hereditaments, as immunities, 
dignities, ofiices, and franchises, ar© rights deemed valuable in 
law,’ and whenever they are the subject of a contract or grant, 
they are just as much tvithin the reach of the constitution as 
any other grant. All corporate franchises are legal estates. 
They are powers coupled with an interest, and corporators have 


(a) In Maguire v. Maguire, 7 Dana’s Ken. Rep. 184, Ch. J. Robertson considered the 
contract of marriage to be sui tjentris^ and unlike ordinary or commercial contracts. 

It UMpublici juriSf and created by the public law, subject to the public will, and not 

* \ 

to that of the parties, who could not dissolve it by mutual consent. It was much 
ibore than a contract. It established fundamental domestic relations, and he did not 
think it was embraced by the constitutional interdiction of legislative Acts impairiog 
the obligatioi/'of contracts. This appears to be the soundest construction of the coli- 
stitutiooal provision alluded to.^ 


t Public olSlccs have not in this country the character of grants; nor is there any con¬ 
tract with government respecting their tenure or emoluments within the protection of the 
constitution. Butler v, Pennsylvania, *Io How. U. S. 402; Conner v. Mayor, &o, of New 
York, 1 Seld. m; CofiSn v. State, 7 Porter, (Ind.) 167. 

4 To the same effect is the ppinion of Mason, , in White v. White, 6 Barb. 474, arid 
the case of Noel t>. Jawing, 9^nd. 87. Tho court of Florida considers the marriage con¬ 
tract as within th^^^ pi^fCctlon of the constitution. Ponder e. Graham, 4 Florid^ B. 28. 
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vestod rights in their character as corporators. Upon this doc¬ 
trine it was insisted, that the trustees of Dartmouth College had 
rights and privileges under the charter, of which they could not 
be devested by the legislature without their consent 

The Act of the legislature did impair their rights, and vitally 
affect the interest# of the college under the charter. If a grant 
of franchise be made to A, in trust foj a sj)ecial purpose*, the 
grant cannot be revoked, and a new grant made to A, B, and 
C, fur the same purpose, without violating the obligation of the 
first grant. If property be vested by grant in A and B, for the 
use of a general charity, or private eleemosynary foundation, the 
obligation of the grant is impaired, when the estate is taken 
from their exclusive management, and vested in them in com¬ 
mon with ten gther persons. 

I liave thus stated the substance of the argument of the 
Supreme Court in this "celebrated case, and it contains one of 
the most full and elaborate expositions of the (Jonstitutional 
sanctity of contracts to be met with in any of the re])orts. The 
decision in that case did more than anyjother single act, pro¬ 
ceeding from the authority of the United States, to throw an 
impregnable barrier arountl all rights and franchises derived 
from the grant of government-; and to give solidity and invio- 
to the literary, charitable, religions, and commercial in¬ 
stitutions of our country. 

* The same prohibitory clause in the constitution came *419 
again under discussion in the^case of Greetiv, Biddle^ (a) 

It was observed by the court, that the objection to a law, on 
the ground of its impairing the obligation of contracts,*could 
never depend upoir'the extent of the change •which the law 
effects in it. Any deviation from its terms, by postponing or 
accelerating the period of performance which it prescribes, im¬ 
posing conditions not expressed in the contract, of dispensing 
with the performance of those which are expressed, however 
minute or apparently immaterial in tfieir effect upon the con¬ 
tract, or upon any part* or parcel ^of it, impairs its obIigati^>n. 
To deny any remedy under a cttntract, or by burdening the 



(a) 8 Wheaton, 1. 4 MillerAs La. Rep. 94, S. P, See, aljv^roiison v. Kinzie, 
1 How. U. y. 311, and vol. iv. 434, S. P. 

VOL. I. to 
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remedy with new conditions and restrictions, to make it useless 
or hardly worth pursuing, is equally a violation of the constitu¬ 
tion. (a) Upon this principle it is, that if a creditor agrees with 

(a) It seemed to be admitted, in the case of Bronson v. Kinzie, that there mij^^ht bo 
legitimate alterations of the remedy, if they did not scriotclj impair the remedy. 
Something to the same extent wds said by Ch. J. Marshall, in Sturges i>. Crownin- 
shield; but the admission is l*atlier dangerous, from its liability to misconstruction ami 
abuse; anti still more so is the language of the court in the case of Evans in Mont¬ 
gomery, 4 Watts & Serg. 218. In the case of Woodfin u. Hooper, 4 Humph, Tenn. 11. 
13, it was held, that the right of the creditor to imprison a debtor, existing at the time 
of the formation of tlie contract. wa.s no part of the contract, and that remedy might 
afterwards be repealed, and the defendant even discharged from prison, under an exe¬ 
cution u/)on the contract. But to take away, by legislative act, the existing remedies 
for enforcing the obligation of the contract, so as to leave the creditor witliout redress, 
would be a mockery of justice, and repugnant to the constitution of the United States. 
The courts do-not undertake to go so far, nor do they undertake .to draw the line be¬ 
tween remedies tlmt may and remedies that may not be taken away. The danger is, 
that the pernussion may be used so as to abolish all efliciont remedies—l7for p^rmiffso— 
etdemo imMm, de^n** etiam unum; dam cadat. It is unfortunate that the looi^ language, 
in some eases, of the Supreme Court of the United States, has en/^ouraged the state 
legislatures to deal in discretion with lawful remedies existing when contracts were, 
made.^ The better doctrine is, that all effectual remedies affecting tlie interests and 
rights of the owner, ejeisting when the contract was made, become an essential ingre¬ 
dient in it, and are parcel of the creditor’s right, and ought not to be distuVbed. The 
constitution of New Jersey of 1844, (art. 4, sec. 7,) declares, that the legislature shall' 
not deprive a party of any remedy for enforcing a contract which existed when the 
contract was made. This is a wise provision, giving additional and material securi¬ 
ties to the sanctity and efficacy of contracts. All suspension by statute of i-cmedics, 
or any part thereof, existing when the eoutract was made, is more or less impairing its 
obligation. The true doctrine of the constitution on this sulijcct is to he found in 
Bronson y. Kinzic, McCracken v. Haywood, and Lancaster Saving Institution v. 
Reizart, infrih, vol. iv. p. 434, n. a. In the case of Chadwick u. Moore, 8 Watts 
& Scrg.*49, it was held,'that a statute of Pcnn.sylvania, in 1842, suspending for a year 
a sale on execution for less than two thirds of the appraised value, was not unconsti¬ 
tutional. Mr. Ch. J. Gibson, who delivered the bpixiion of the court, seemed to hold, 
that a temporary restraint on the remedy, when not to an unreasonable degree, was 

within the sound discretion of the legislature, and he preferred such a qualified doc- 

• • • 

__V ___ __. 

1 The rights of .the states to regulate and modify the remedies upon contracts, has been 
agairfafiQrmed in the Supreme Courted the United States. In The Bank of the State of Ala- ' 
bama v. Dalton, 9 How. U. S. 622, itVas held, that a state law, enacting that all judgments 
which had been obtained in nny other state prior to its \mssage, should be bnrredj.unless 
suit wa.H brought upon the judgment witkiu two years, was declared to relate solely to the 
remedy, and to be valid. The principle has been affirmed under a variety of olroum- 
stances in the state courts. Newton v. Tibbatts, 2 Eng. R. 160. Bronson v, Newberryf 
2 Doug. (Alich.) B. BJt Rockwell v. Hubbell, 2 Ddlig. (Mich.) B. 197. This last case 
carries the doctrine to extreme, for it decides that an exemption of a part of the debtor's 
property from payments of his febts merely affects the ronjedy. See, also, Tarpley 
n. Hamer, 9 Smedes & iSfarsh. R. 310. Bruce e. Schiiyler, 4 Gilm. R. 221. 
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his debtor to postpone the day of payment, or in any other way 
to change the terras of the contract, without the consent of the 
surety, tlie latter is discharged, although the change was for his 
advantage,^ 

The material point decided in that case was, that a compact 
between two sts^^es was a contract within the constitutional 
prohibition. The terms contract and compact were synony¬ 
mous ; and a contract is an agreement of two or more parties 
to do or not to do certain acts. The court declared, that the 
doctrine had been already announced and settled, that the con¬ 
stitution embraced all contracts executed and executory, and 
whether between individuals, or between a state and individ- 

4 • ’ 

uals; and that a state had no more power to impair an obliga¬ 
tion in which ^he herself had entered, than she had to impair 
tlie contracts of individuals. 

Another case, which led to a very extensive inquiry into the 
operatioft and effect of the constitutional prohibition upon the 
states not to ‘pass laws impairing the obligation of contracts, 


trine to one that went for tlic absolute integrity of the constitutional principle in the 
entire existing remedy. T7(/c 455-6. And see Jame^ v. Stull, 9 Barb. 482. 

Biiugber V. Nelson, 9 Gill, 299. Stocking v. Hunt, 3 Denio, 274. Smith u. Morse, 
2 Cal. 524. The sounder state doctrine, as it seems to me, is that declared by Ch. J. 
Bronson, in the case of Qtiackcnbush v. Banks, 1 Benio, 128; for, as be observes, 
laws which in form go only to the remedy, may have the practical effect of nullifying 
the contract.*'* 


i Where a bank was chartered with p^wer to receive money on deposit, and pay away 
the same, &c., arul to discount hills of exchange and notes, and make loans, &c., and while 
in tlie exercise of these powers, an Act was passed by the legislature, making it unlawful 
for any bank in the state to transfer, by indorsement or otherwise, any rv>te, bill receivable, 
or otlier evidence of debt, it was held, that the Act was void, as a violation of the contract 
made by the state with the bank in the granting of its charter. It would also, it seems, bo 
a violation of the contract between the makers of the notes and the bunk. Planters' Hank 
17. Sha’T), Baldwin ». Paj^ac, 6 How. U. S. 301, 326, 327, 832. 

* In the Court of Appeals, the doctrine of Quackeubush w. Danks, vraa»lefl undisturbed 
upon an equal division of the court. See Dariks i;. Quackenbush, 1 Comst. 129. It had 
• been held in the former case, that ^ statute exempting -certain property from levy on exe¬ 
cution should not operate retrospectively so as to affect the remedies for debts contacted 
before its passage. ^ ^ 

But in Morse v, Goold, 1 Kern. 281, a case arising upon the same statute, it was held 
that it should apply to all cases, whether the debt, upon which execution issues, accrued 
•before.or after its enactment. For the Act only modifies the remedy without Impairing its 
efficiency. And in Conkey v. Haril, 4 Keru. 28, it wa^held, that ibe Act abolishing dis¬ 
tress for rent is effectual to ta^ away the right of distV4s8 in %»a5e made before the 
statute, providing expressly that the lessor might distrain. And ^hat although the state 
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was that of Sturges v. Crowninshield* {a) The defendant was 
? ued in one of the federal courts upon two promissory notes, 
given in March, 1811, and he pleaded his discharge under 
^420 an insolvent act of New York, passed in April, *1811. 

This insolvent act was retrospective, and discharged the 
debtor upon his single petition, and upon hi? surrendering his 
])roperly in the manner therein prescribed, without the concur¬ 
rence of any crediior, from all his preexisting debts, and from 
all liability and responsibility by reason thereof. 

The cliief justice, in the opinion which he delivered on behalf 
of tlie court, admitted, that until Congress exercised the power 
1o pass uniform laws on the subject of bankruptcy, the'indi¬ 
vidual states may pass bankrupt laws, provided those laws con¬ 
tain no provision violating the obligation of contracts. It was 

I 

admitted, that the states might by law discharge debtors from 
imprisonment, for imprisonment wai^ no part of the contract, 
but only a rveans of coercion. Tt was also admitted,4hat.they 
might pass statutes of limitation, for such statutes relate to the 
remedy, and not to the obligation of the cinitract. (h) It was 
further slated by the court, that the insolvent laws of far the 
greater number of the states only dk^chargt^d the person of the 
debtor, and left the obligation to pay in full forei*, and to this 
the constitution was not opposed. But a Jaw which discharged 
the debtor from his contract to pay a debt by a given time, with¬ 
out performance, and released him without payment, eniirely 
from any future obligation to j)ayij impaired, because it entirely 
discharged the obligation of +hat contract, and, consequently, 
the discharge of the defendant, under the Act of 1811, was no 
bar to the suit. 


(rt) 4 Wheaton, 122. • 

(/>) In the vikMi of Bumpjardner v. Cirruit Court, 4 Missouri E. 5o, it was dechUtl; 
that a statute directing a stay of execution on judgments was unconstitntionai, both 
as it regarded the constitution of* Missouri and of the United States, 

was bound to provide some remedy for the lessor^jstiU temight take away the ]jarticular 
rclncdy of.«ii«trcs8. (Two of tin* ju<lges^!,Scldon and T. A. Johnson, dissented.) 

In Thorne t?. San Fram*i'*oo, 4 Oal. 127, it >vas held that the suspension by statute of 
I'cmedlc'! or atiy part tlicrcot’, oxi^ting when the contract was made, more or less impairs’ 
the oblif^atiou of the qmtruet ^nK?is,niieonstitutionul.*’ 

And ('aeh state hayl^e riglit to legislate upon the reniwiy ?uits on judgments of other 
state.'* itacou V, Howard, 20 U. S. 22. 
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The court held, that the obligation of a contract was not 
fulfilled by a cessio bonorum, for the parties had not merely in. 
view the property in povssession when the contract was made, 
but its obligation extended to future acquisitions; and to re¬ 
lease, them from being liable, impaired the obligation of the 
contract. There yas a distinction in the nature of things, be¬ 
tween the obligation of a contract, and^ the remedy to enforce 
that obligation, and the latter might be modified, as the wisdom 
of the legislature should direct. But the constitution in- 
tefided to.restore and preserve public * confidence com- *421, 
pletely. It intended to establish a great principle, that 
contracts should be inviolable. ' ' ' ^ 

The case in‘which this decision was made was one in which 
the contract wqs existing when the law was passed; and the 
court said that their opinion was confined to the case. A dis¬ 
tinction has been taken between the case of a contract made be¬ 
fore, and «ne made after, the passing of the Act. It was taken by 
the Supreme Oourt of New York, in Mather v. Bush, (a) and by 
the Chief Justice of Massachusetts, in Blanchard v, Russell, (by 
and was relied on as a sound distinction by the Court of Chan¬ 
cery of New York, in Ilichs v. Hotchkiss- (c) The doctrine of 
these oases is, that an insolvent act in force when the contract 
was made, did not, in the sense of the constitution, impair the 
obligation of that contract, because parties to a contract have 
reference to the existing laws of the country where it is made, 
and are presumed to contract in reference to those laws. It 
is an implied condition of every contract, that the party shall 
be absolved from its performance if the event takes place which 
■ the existing law deciares shall dispense with the performance. 
The decision in Slurges v. Growninshield is supposed to be con¬ 
sistent with that distinction, when it establishes the principle, 
that an insolvent act, discharging a debtor from Irts contract 
existing when the law passed, so that his future acquisitions 
could not be touched, is unconstitutional, and the discharge 
obtained under it void<, » 

But the Supreme Codrt of the "STnited States, in MMillan v. 

• • I* 

(a) 16 Johns. Rep. 238. ( 4 ) 13 Mass. Rep. 1. fe) 7 Jo^s. Ch. Rep. 297. 

.40* 
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]\VNeill^ («) went a step further, and held, that a discharge un¬ 
der a state insolvent law existing when the debt was contracted, 
was equally a law impairing the obligation of contracts, and 
equally within the j)rinciple declared in litvrges v. Crownimhield. 
This was a discharge under the insolvent law of a ditferent gov¬ 
ernment from that in which the contract was ^ade. It remains 
yet to be settled,*whether it be lawful for a state to pass 
*422 an insolvent law, * which shall be clfectual to discharge 
the debtor from a debt contracted after the passing of 
, the Act, and contracted within the state making the law. The 
general language of the court would seem to reach even this 
case;;, but; the facts in these cases decided do not cover this 


ground, and the cases decided are not authority to that extent, [b) 
It will be perceived,* that the power of the statps over this sub¬ 
ject is, at all events, exceedingly narrowed and cut down; said 
rfs the decisions now stand, the debt must have been cunlracled 
after the pa<^sing of the Act, and the debt must have*l)ecu con¬ 
tracted within the state, and between citizens 'uf the state, or 
else a discharge will not extinguish the remedy against the 
future property of the debtor, (c) 


(«) 4 Wheaton, 209. 

(/jJ In the case of Bronson v. Kinzie, 1 Ilow. (J* S. 311, it was (;onecilcil, that con¬ 
tracts made suhseijuent to the stay-laws of Illinois, were to be governed hy them, if 
made to he executed in the state; for every state may }>roscri!)e the lc{*al and equita¬ 
ble (>bli«;:ition9 of a contract to bo made and executed within it. 

(() In Smith IK Par.-ions, 1 Hammond’s (>!jio TiCp. 107, and in Jlcni[».stcad c. Head, 
d Uc|). 4S0, the i)owerof the states over contracts was understood and declared 

to ho confined within the precise limits mentioned in the text. See, also, vol. ii. pp. 
392. 393. The result of the derisions, says Judge Story, (3 Comm. 4!3onst. U. S. 15, 
256,) is, that state insolvent laws lawfully apply, (1.) to all contracts made within the 
state between citizens of the «ttite ; (2 ) they do not apply to contracts made within 
the .state, hotween a citizen of the state and a citizen of another state ; (3.) nor to con¬ 
tracts not inajJ.c within the state ; and the contracts so protected, are equally'so froin- 
prospective as well ns retrospective legislation.^ But if a creditor out of the' state 
voluntarily makes himself a party to the proceedings under the insolvent law of the 
state, and accepts a dividend, he is bound by his own act, and is deemed to have waived 

1 Upon a review of the cn*es decided'-in the Supremo Court of the United States, it is 
the opinion of the court in Marsh v. Putnam, 3 Gray, 551, that the result of the decisions 
is tooinoadly stated l>v Mr. .Tustice Story. See pp. 5a3, 5«4. 

In thi- case It is hfhi that “ a Certificate of dischafunder the insolvent laws of Massa- 

y, , I 

chnsettrw a bar toiitj action on a contract between tw.vcitizensof that state, though m 
and to be porfoimed in another state.” See, too, Scribner t?. fisher, 2 Gray, 43. 
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And while on this point, it may not be amiss to 
observe, that the cessio bonomm of the Roman law, 
introduced by Julius Csesar, and which prevails at present in 
most parts of the continent of Europe, only exempted the jierson 
of the del)tor from imprisonment, ft did not release or discharge 
the debt, nor exempt the future acquisitions of the deblor from 
execution for the debt, (a) The English stamie of 32 tieo. IL, 
commonly callecl the Lords' Act, and the more recent English 
statutes of 33 Geo. III., 1 Geo. IV., 3 Geo. IV., and 5 (Jeo. IV., 
have gone no further than to discharge the debtor’s per¬ 
son ; '^aiid it may be laid down as the law of Germany, ^423 
France, Holland, Scotland, England, &c., that insolvejii ^ 
laws arc not more extensive in their oj)CTatiou than tlu‘ cessio 
bononOn of the ^civii^law. (6) la many parts of Geruiiuiy, as 
w^ an^ informed by Huberus and Heiiieccius, (r) a vessin bimo- 
rum does not even work a discharge of the debtor’s person, and 


his oxfrsUcnitorial nniminitv. In Satlcrlcc Mnttlicwson, 2 I’etors’s II. S lUp. -iSO, 
the Siij))ein<' Tourt of tlic United SStalos heUl, that no part of the oonsiituijuii of ihc 
Unilc<l Stales applictl to a stale laiv tc'nirh dcreslHl rvjhis trhirh ttvrr nsitd hif hnr in rrn 
indirn/nal, its cnei’ts ho not (o impair the ohli^ation of a ro//h<f(7. It was 

fariluT liohl. tliaf rctrtspvdice. laws w<*rc not witlnn the constitutional pioliilation, 
j)rr)vitli‘{l they diil noi impair the ohli^ation of contraetSf or ])nrtakc of the cliaracter of 
cx po'^f jarto laws. It has also been ilocidcd ilnit a state j^overnment may tux state 
banks, to nomnu', at discretion, aii<l that it would not be a violation of tlio < ontracts 
creatinu the hanks, for no contraet was to he implied not to impose sucli a tax. Pi(»vi- 
dem o Uank c. Jiilliti^^s, t )*etors's U. S. Ucp. 514. It has boon .adjudged in I.oni>ianii 
anti JMi''sissippi, that a state law requiring a bank to*rcceivc at par it.s own nofe.s, 
though ninler par in the ntarket, in payment of debts due to it, is eonstiiutional. 
12 Koh. Uouis. U, 125. 3 Smedcs & Marshall, hhr).^ 

(f/) According to the Siianj^h Iuav. (Vartidas, 1. 3, tit. 15, part 5,) tltf delilorV prop¬ 
erty, acquired suhscquentVy to the a-ssttt bonornm^ was only liaBlc s(jfar as it exceeded 
the amount necessary for his support. Hut the law of Louisiana contains no such 
exception. 3 Martin’s Hop. 588. 4 Ibid 292, 293. 

{b} Ct^de, 7, 71, 1. Dig. 42, 3, 4, and 6. Voct, ad Hand. 42, 3, 8. jleincceii Op¬ 
era, tom. V. p. 020; tom. vi. pp. 384, 387. Code tie Commerce, No. 508 Heper- 
joire Uuiversel ct Haisonn6 de Jurisprmienee, par Merlin, tit. Cession de Hiens. Es¬ 
prit ties Lois. tom. i. 114. 2 Heirs’Comm. r)80“.597. 10 Johns. Kep. 244, note. 

(e) Hub. Puelee. tom. ii. 1454. Hci^ec. Elom. .Tur. Civ. secund. ord. rand pp. 0, 
1, 42, tit. 3. Elein. Jur. Gcr. lib. 2, tit. 13, sec^387. 


i A statute, makhig the stockholdeis liable for the de*ts of the cvporatien, is valid iir 
rosiKsct to debts subsetpicntly contacted, and binding oi/sTno becoming a member uftcr 
the passage of the Act. Stanley r, Stanley, 26 Maine U. 101. 
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much less of his future property. The cession under the Ro¬ 
man law did not extend to protect the debtor from personal 
responsibility, for penalties accruing on the commission of 
crimes. Si in (tre non habeat, in pelle luiL But in Germany 
the cessio bonorum has the severe operation of depriving the 
insolvent of his remedy for a personal trespe^s, committed prior 
to the cession, so- far as pecuniary compensation is in ques¬ 
tion. (a) 

No stnto (5), No slate can pass naturalization laws, 

natiiriih'za- By the Constitution of the United States, Congress 
tioii laws. power to establish a uniform rule of naturaliza¬ 

tion,^ It was held, in the Circuit Court of the United States, 
in Philadelphia, in 1792, in Collet v. Collet^ (b) that the state 
governments still enjoy a concurrent autl^rity with the United 
States upon the subject of naturalization, and that though they 
could not contravene the rule established by Congress, or “ ex¬ 
clude thosa citizens who had been made such by that rule, yet 
that they might adopt citizens upon easier terms than those 
which Congress may deem it expedient to impose.’’ But though 
this decision was made by two of the judges of the Supreme 
Court, with the concurrence of the district judge of 
*424 Pennsylvania, it is obvious that this opinion *was has¬ 
tily and inconsiderately declared. If the construction 
given to the constitution in this case was the true one, the 
provision would be, in a great degree useless, and the policy of 
it defeated. The very purpose ef the power was exclusive. It 
was to deprive the states individually of the power of natural¬ 
izing aliens according to their own will and pleasure, and 
thereby giving tjiem the rights and pri<*/ileges of citizens in 
every other state. If each state can naturalize upon one year’s 
residence, when the Act of Congress requires five, of what use 
is the Actrof Congress, and how does it become a uniform rule? 

This decision of the Circuit Court may be considered as, in 
elfect, overruled. In the same Circuit Court, in 1797, Judgh 
Iredell intimated, that if the question had not previously oc¬ 
curred, he .should be disposed to think that the power of natu¬ 
ralization operated exclusively, as soon as it was exercised by 

--- ^ 

(a) Voet,^d Pand. 42, 5,10, 


c 


(6) 2 Dallas, 294. 
• • 
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Congress, (a) And, in the Circuit Court of Pcnnsylvaum, in 
1814, it was the opinion of Judge Washington, that the power 
to naturalize was exclusively vested in Congress. (/>) After¬ 
wards, in Chirac v. Chirac^ (c) the Chief Justice of the United 
States observed, that it certainly ought nof to be controverted, 
that the power of nSturalization was vested exclusively iu Con¬ 
gress. In Houston v. Moore, (d) Judge#Story mentioned the 
power in Congress to establish a uniform rule of naturalization, 
as one which was exclusive, on the ground of there being a 
direct repugnancy or incompatibility in the exercise of it by the 
states. The weight of authority, as well as of reason, may, 
therefore be considered as clearly in favor of this latter con- 
'struetion.^ 

* 

%(6.) The states cannot impose a tax on the national *425 
bank or its branches, or on national stock* 


The inability of the states to impede or control, 
by taxation or otherwise, the lawful institutions and uaii.uuii 

. iKink <»r 

measures ot the national government, was largely ^tork. 
discussed and strongly declared in the case of M^Cadoch v. 
The Htatc^of Marijland\c) In that case the state of Mary¬ 
land had imposi^d a tax upon the Branch Bank of tlie Uni¬ 
ted States established in that slate, and, assuming the bunk 
to be constitutionally created and lawfully established iu that 
stale, the iiuestion arose on the validity of the state tax. It 
was adjudged that the state governments had no riglit to tax 
any of the constitutional means employed by the government 
of the Union to execute its constitutional powers, nor to retard, 
■impede, burden, or in any manner control the operations of the 


(«) United States tk Villnto, 2 Dallas, 370. (d) fj Wheaton, 49. 

{h) GolAen Prinee, 3 Wash. Cir. Ucp. 313. («) 4 AVhcatfjn, 316. 

(c) 2 Wheaton, 2G9. 


t In somo of the states the enjoyrr-ent of the olootivc franchise, &c., has been rostiictccl 
affer nnfnrathailim. Thus, the 2bd^Ai*tirl^of Amciudment of the Constitutkjii of Mu'-mi- 
ebu'^etts, ratihod May 9, 1859, provides that “no pSl'son of foreign birth shall be entitled 
to A'ote or be eligible to office unless he ehall have resided within the jurisdiftiou of the 
Unifed Stiitos^for two years std)se<luei^ to Ids naturaliznUon; ” and tlie hcgi'-Iature of 
Connecticut, for the year 3800, liave proposed to the people fift* ndopt^, an amendment 
to the oonstitutiori of that state, providing that no citizen, whether or naturalized, 

shall b<‘ eutitlod to vote, who^Hnntft read, or who shall ha«e been ^onvioted of any infa¬ 
mous criino. 
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constitutional laws enacted by Congress, to carry into effect the 
powers vested in the national government. 

To define and settle fhe bounds of the restriction of the 
power of taxation in the states, and especially when that 
restriction was deduced from the implied powers of the general 
government, was a great and difficult undertaking; but it 
appears to have been, in this instance, most wisely and most 
successfully performed. It was. declared by the court, that it 
was not to be denied that the power of taxation was to be con¬ 
currently exercised by the two governments ; but such was* the 
paramount character of the constitution of the United StE^tes, 
that it had a capacity to withdraw any subject from the action 
even of this power; and-it might restrain a state from an 3 r* 
exercise of it which may be incompatible with, and repugnant 
to, the constitutional laws of the Union, The great principle 
that governed the case was, that the constitution, and the 
laws made in pursuance thereof, were supreme, anil that they 
controlled the constitution and laws 6f the respective 
* 426 states, and could not be controlled * by them. It was of 
the very essence of supremacy, to remove all obstacles 
to its action within its own sphere, and so to modify every 
power vested in subordinate governments, as to exempt its own 
operations from their influence. A supreme power must con¬ 
trol every other power which is repugnant to it. The right of 
taxation in the states extends to all subjects over w'hich its 
sovereign power extends, and rtb further. The sovereignty of a 
state extends to everything which exists by its own authority, 
or is introduced by its permission ; but it does not extend to 
those means which are employed by Congress to carry into 
execution their constitutional powers. The po\yer of state taxa¬ 
tion is to be measured by the extent of stat? •sovereignty, and 
• this leaVfes to a state the command of all its resources, and ‘the 
unimpaired power of taxing the people and property of the 
state.’ But it places beyond the reach of state power all those 
powers conferred on the governmentcof the Union, and all those 
means which are given fof the purpose of carrying those powers 
into execution. This principle relieves from clashing sovereign¬ 
ty; frorh iyfeerferin^ powers; froih a repugnancy between a 
rigfit in one^overnment to pull down what there is an acknowl¬ 
edged right in 'another to build up ; <from the incompatibility of 
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a right in one government to destroy what there is a right in 
another to preserve. The power to tax would involve the power 
to destroy, and the power to destroy might defeat and render 
useless the power to create. There would be a plain repug¬ 
nance in conferring on one government the power to control 
the constitutional measures of another, which other, .with re¬ 
spect to those very measures,,was declared to be supreme over 
that which exerts the control. If the right of the states to tax 
the means employed by the general government did really exist, 
then the declaration that the congrtitution and the laws made in 
pursuance thereof should be the supreme law of the land, would 
be empty and unmeaning declamation, if the states might tax 
one instrument employed by the government in the exe¬ 
cution of its powers, they might tax •every other instru- *427 
ment. They might tax the mail; they might tax the 
mint; they might tax the papers of the custom-house; they 
might tax jtidicial process; they might tax all the means em¬ 
ployed by the go /ernment, to an excess which would defeat all 
the ends of government. 

The claim of the states to tax the Bank of the United States 
was thus denied, and shown to he fallacious; and that there 
was a manifest repugnancy between the power of Maryland to 
tax, and the power of Congress to preserve, the institution of 
the Branch Bank. A tax on the operations of the bank was 
a tax on the operations of an instrument employed by the 
government of the Union to carry its powers into execution, 
and was consequently unconstitutional. A case could not be 
selected from the decisions of the Supreme Court of the 
United States, superior*toHhis one of McCulloch v. The Slate 
of Maryland^ for the clear and* satisfactory manner in which 
the supremacy of the laws of the Union have been maintained 
by the court, and an undue assertion of state power Overruled 
and defeated. 

*But the court were careful to declare that their decision was 
to be received with this q^uglification ^ that the states were not 
deprived of any resources of taxatftn which they originally 
possessed, and that the restriction did not extend to a tax paid 
by the real property of the balik, in commolb-with t^e real prop¬ 
erty within the state ^ nor to a tax imposed upoii the interest 
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which the citizens of Muryland might hold in that institutipn, in 
common with other property of the same description through¬ 
out the state, (a) 

The decision pronounced in this case against the validity of 
the Maryland tax, was made on the 7th of March, 1819; and 
it was on the 7th of February preceding the legislature of 
the state of Ohio imposed a similar tax, to the amount of fifty 
thousand dollars annually, on the Branch Bank of the United 
States established in that state. Notwithstanding this decision, 
the ollutevs of the state of Ohio proceeded to levy the tax, and 
that act brought up before the Supreme Court a renewed 
*428 discussion and consideration of the legality *of such a 
tax. (b) It Was attempted to withdraw this cjisc from 
the iiilluehcc and authority of the former decision, by the sug¬ 
gestion that the Bank of the United States was a mere private 
corporation, engaged in its own business, with its own views, 
and that its great end and principal object were private trade 
and private profit. It was admitted, that if that were the case, 
the bank would be subject to the taxing power of the state, as 
any individual would be. But it was not,the case. The bank 

• I 

was not created for its own sake, or for private piivposes. It 
has never been supposed that Congress could create such a 
corporation. It was not a private, but a public corporation, 
created for public and national purposes, and as an instrument 
necessary and proper for carrying into eflcct the powers vested 
in the government of the United States. The business of lend¬ 
ing and dealing in money for private purposes was an incidental 
circumstance, and not the primary object; and the bank was 
endowed with this faculty, in order tef enable it to effect the 
great public ends of the institution, and without such faculty 
and business the bank would, want a capacity to perforin its 


(a) In Bcrney v. Tax Collector, 2 Bailey’s S. C. Rep. 654, a state tax on dividends 
%risinp^ from stock in the Bank of the United Slates, owned by a citizen of iho sti.te, 
ww adjudged to bo constitutional. And in the case of the Union Bank v. The State, 
B Yerger, 490, it was held, that state bank stot^, as individual property, n}ight be 
taxed, wlien owned by residents of*the state j but that the stock held by non-resident 
stockholders wag not subject to tlie taxing power of tltc state, for it must bo a tax in 


perspmm, and stock is a chose in action, and has no locality, and follows the p^on 
of the owner. ^ t * * 

(6) Osborn v» Bank of the United States, 9 \^ieatou, 738. 
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public functions. And if the trade of the bank was essential 
to its character as a machine for the fiscal operations of the 
government, that trade must be exempt from state control, and 
a tax upori that trade bears upon the whole machine, and was, 
consequently, inadmissible, and repugnant to the constitution. 
In Wesfon v. T/ie City Council of Charleston, (a) it was decided, 
that a state tax on stock issued for loans made to the United 
States, was unconstitutional. The court considered it to be a 
tax on the power given to Congress to borrow money on the 
credit of the United States, and thereby to diminish the means 
of the United States used in the exercise of its powers, and that 
it was, consequently, repugnant to the constitution. By declar¬ 
ing the powers of the general government supreme, the 
constitution has.shiejded its action in the * exercise of its *429 
powers, from any restraining or controlling action of the 
local governments, (b) 

(7.) T/i^ estate ^ocernments have 7io jurisdiction 
places ceded to the United States, to the United 

The state governments may likewise lose all juris- 
diction over places purchased by Congress, by the consent of the 
legislature of the state, for tlie erection of forts, dock-yards, light¬ 
houses, hospitals, military academies, and other needful build¬ 
ings. (c) The question which has arisen on the subject was as 
to the effect of the proviso or reservation, usually annexed to 
the consent of ihb state, that all civil and criminal process, 
issued under the authority of^the state, might be executed on 
the lands so ceded, in like manner as if the cession had not been 
made. This point was much discussed in the Circuit Court of 


(a) 2 Peterses U. S. Kep. 449. 

jh) Aidecision upon the same principle was made in the case of Dobbins v. The 
Commissioners of Erie County, 16 Peters’s R. 435, where it was held, that an officer 
of the United States was not Hiihle to be rated and assessed /or his office by state 
fates and levies j for this would be to diminish the recompense secured by lav^ to 
the officer. In the case of Melcher v. The City of Boston, in the Sup. Judicial Court 
of Massadiusetts, March, 1845, 9 Mettfalf, R.^3, it wa 3 stated as a question unde¬ 
cided, whether a tax assessed upon the income of*an officer of the United States would 
not be lawful, and not within the case of Dobbins. It was decided in the Massa¬ 
chusetts case, that a derk in a poet-o^ce was not an officer exempted frotn taxation of 
his income. 

(c) Const, art. 1, sec. 8.^ 

yoL, I. 
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the United States in Rhode Island, in the case of United 
States V, Cornell (a) It was held that a purchase of lands 
within the jurisdiction of a state, with the consent of the state, 
for the national purposes contemplated by the constitution, did, 
Ipso factOj by the very terms of the constitution, fall within the 
exclusive legislation of Congress, and that th<e state jurisdiction 
was completely ousted. What, then, is the true intent and 
effect of the saving clause annexed to the cessions? It does 
not imply-the reservation of any concurrent jurisdiction or legis¬ 
lation, or that the state retained a right to punish for acts done 
within the ceded lands. The whole apparent object of the 
proviso was to prevent the ceded lands from becoming a sanc¬ 
tuary for fugitives from justice, for acts done within the ac¬ 
knowledged jurisdiction of the state; and such permission to 
execute process is not incompatible with exclusive sovereignty 
and jurisdiction. The acceptance of a cession, with this reser- 
vatidn, amounts to an agreement of the new sovereign to 
*430 permit the free exercise of such process, being quoad 
hoc his own process. This construction has been fre¬ 
quently declared by the courts of the United States, and it 
comports entirely with the intention of the parties; *and upon 
any other construction the cession would be nugatory and void. 
Judge Story doubted whether Congress were even at liberty, by 
the terms of the constitution, to purchase lands with the consent 
of a state, under any qualification of that consent, which would 
deprive them of exclusive legislation over the place. The courts 
of the United States have sole and exclusive jurisdiction over 
an offence committed within a ceded place, notwithstanding the 
ordinary reservation of the right to execfite civil and criiriinal 
process of the state. That was no reservation of any sovereign¬ 
ty or jurisdiction. # 

Congress, in exercising powers of exclusive legislation over* a 
ceded place or district, unite the powers of general with those of 
local legislation. The power of local legislation carries with it*, 
as an incident, the right to maka thaj; power effectual. Con¬ 
gress exercises that particfilar local power, like all its other 
powers, in its high character as the legislature of the Union; 

——__ 
(a) 2 Maiofi’s Rep. 60,^91. United States v, Davi^, 5 Ibid* 8S6, S. P. 
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and its general power may come in aid of these local. powers. 
It is, therefore, competent for Congress to try and^ punish an 
offender for an offence committed within one of those local dis¬ 
tricts, in a place not within such jurisdiction; or to provide for 
the pursuit and arrest of a criminal escaping from one of those 
districts after coriynitting a felony there ; or to punish a person 
for concealing, out of the district, a felony committed within it. 
All these incidental powers are necessary to the complete execu¬ 
tion of the principal power; and the Supreme Court, in Cohem 
V. Virginia^ (a) held, that they were vested in Congress. 

It follows, as a consequence, from this doctrine of the federal 
courts, that state courfs cannot take cognizance of any 
•offences committed within such ceded districts; and, on *431 
the other hand, that the inhabitants o'' such places cannot 
exercise any civil or political privileges under the laws of the 
state, because they arc not bound by those laws. This has 
been so ctecided in the state courts, {h) But if, in qny case, the 
United States, have not actually purchased, and the state has 
not, in point of fact, ceded the place or territory to the United 
States, its jurisdiction remains, notwithstanding the place may 
have beCii occupied, ever since its surrender by Great Britain, 
by the troops of the United Slates, as a fort or garrison. The 
Supreme Court of New York accordingly held, in the case of 
The People v. Godfrey^ (c) that they had jurisdiction of a murder 
committed by one soldier upon another within'" Niagara fort. 
Nor would the purchase of 4he land by the United States be 
alone sufficient to vest them with the jurisdiction, or to oust that 
of the state, without being accompanied or followed with the 
consent of the legislature of the state. This was so decided in 
the case of The Commonwealth of Pennsylvania v. Young, {d) 

^ (a) 6 Wheaton, 426-429. 

(6) Commonwealth v. Clary, 8 Mass. Bcp. 72. Same u. Young, ; Hall’s Journal 
of Jurisprudence, 53. 

* fc) 17 Johns. Rep, 225. ' 

(4) 1 HalTs Journal of Jurisprudence, 47. The jurisdiction of the UnifccI States 
over the lands within places ceded by a state, was fully and learnedly examined by 
Jifr. Justice Woodbury, in the Circuit Court ov'tho United States in Massachusetts, in 
•petober, 1845, in the case of The United States v. Ames, I Wood. & Minot’s K. 76. 

; It w^s adjudged, that if the Unit^ States own lands in any ^tato, and there be no 
^ cession of the jarisdiettoh, the ret eitm applicable to \he land-owners of the state, 
^rerns; as to tights and remedies, equally applying to non^^vsidents and citizens, 
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Power to (®') construction of the power of Congress to 
re/;u!!ito regulate commerce among the several states. 

I proceed next to examine the judicial decisions 
under the power given to Congress to “ regulate commerce with 
foreign nations, and among the several states; ” and it will be 
perceived, that the questions arising under tiii,^ power have been 
of the utmost consequence to the interests of the Union, and 
the residuary claims and sovereignty of the states. 

The first question that arose upon this part of the constitu¬ 
tion was, respecting the power of Congress to interrupt or de¬ 
stroy the commerce of the United Staites, by laying a general 
^embargo, without any limitation as to time. By the Act 
*432 *of Congress of 22d December, 1807, an embargo was 
laid on all ships and vessels in the porta, and harbors of 
the United States, and a prohibition of exportation from the 
United States, either by land or water, of any goods, wares, or 
merchandise^ of foreign or domestic growth or maftufacture. 
There were several supplementary Acts auxiliary to this princi¬ 
pal one, and intended more efTcctually to enforce it, under cer¬ 
tain specific exceptions. In the,case of The United States v. The 
Brigantine William^ in the District^Court of Massachusetts, in 
September, 1808, (o) it was objected that the Act was unconsti¬ 
tutional, for that Congress had no right, under the power to 
regulate commerce, thus to annihilate it, by interdicting it en¬ 
tirely with foreign nations. But the court decided that the 

when tho laws of Congres.s have not otherwise provided; such, for instance, is the case 
under an analogous principle, when tlm United States are the holdei'9 of a bill of ex¬ 
change, United States v. JJarkcr, 12 Wheaton, 5fil, and when liable to damages on 
foreign bills of exchange, as, see supra^ p. 207 ; and as todiability to general average. 
See in/ra, vol. iii. ]>. 171, a; and as to alluvions and land dcposiis, 10 Peters’s R. 662, 
717 i and as to set-off, see supra^ p. 297. But if iho ceded lands have been accom¬ 
panied with a cession of the jurisdiction, tho lands arc subject to the laws'Con¬ 
gress, and not those of tho state; and those stato laws cannot bo permitted td 
thw'art or embarrass the object of the cession by taxe.s, or by overflowing the Iftnd with' 
watO^ or otherwise, in any degree to conflict with^what is required or provided by the * 
general government of the United States, which may punish offences ahd trespasses, 
and remove intruders thereon. On the other Imidf if flongress have not provided any. 
adequate and exclusive remedy for injqhios to public property, then the common law 
or laws of the states apply. But tho United States have jurisdiction over 
though the |»iHticular lands have not been ceded, inasmuch as the lands are held W 
special purp^fi^s, and*arc to be ]|jrotected. 

(a) 2 Rail’s Amef. (Uaw Journal, 255. 
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Embargo Act was within the constitutional provision. The 
power of Congress was sovereign relative to commercial inter¬ 
course, qualified by the limitations and restrictions expressed in 
the constitution; and by the treaty-making power of the Presi¬ 
dent and Senate,'Congress had a right to control or abridge 
commerce for th® advancement of great national purposes. 
Non-intercourse and embargo laws arp within the range of 
legislative discretion ; and if Congress have the power, for pur¬ 
poses of safety, or preparation, or counteraction, to suspend 
commercial intercourse with foreign nations, they are not limited 
as to the duration, more than as to the manner and extent of 
the measure. («) ^ 

A still graver question was presented for the consideration of 
the federal judiciary, in the case of Gibbons v. Ogden^ {b)^ de¬ 
cided by the Supreme Court of the United States, in February 
term, 1824. That decision went to declare, that several Acts of 
the legislature of New York, granting to Livingston and Ful¬ 
ton the exclusi/e navigation of the waters of the st^te in vessels 
propelled by steam, were unconstitutional and void Acts, 
and repugnant to the power given to * Congress to regu- * 483 
late con’merce, so far as those Acts went to prohibit 
vessels licensed under the laws of Congress for carrying on the 
coasting trade, from navigating the waters of New York. 

It had been decided in the Court of Errors of New York, in 
1812, (c) that five several statutes of the state, passed between 
the years 1798 and 1811, inclrfeive, and granting and securing 

(rt) Mr. Justice Story says, that the measure of a general embargo, indefinite as to 
time as jJiat laid in 1807, wejit to the utmost verge of implied constitutional power. 
Commentaries, vol. iii. p. 1G3. 

(it) 9 Wheaton, 1. 

(c) Livingston y. Van Ingen, 9 Johns. Hep. 5o7. 

' Under the power to regulate commerce, Congress can exclude, eitffer partially or 
wholly, anything falling within tlie legitimate spliere of commercial regulation; and 
*tinder the power to coin money, and regulate the value thereof, Congress cun protect the 
national coin. The Act of the 3il of March, 1825, (4 Stat. at Large, 121,) for the punish¬ 
ment of persons who shall bring i?to thesUniteu states, with Intent to pass, any counter¬ 
feit coin, ahd also for the punishment of any pmous who shall pa&s,&0., such coin, is 
therefore valid. ^ The United States v. Marigold, 9 How. U. S. 660. 

• * State of Pennsylvania e. Wheeling Bridge Co. 18 How. U. S. 618. Where a river in 
the > state of Maine, above tide wi^r, and not navigtbla, had flberi improved by an 
individual to whom the state by flw granted exclusive navigationy.^’Mjh law was held to 
be constitutional. Veazle ir. Moore, li How. U. S. 668. ^ 

41 ** 
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to the plaintiffs the sole and exclusive right of using and navi¬ 
gating boats by steam, in the waters of the state, for a terrri of 
years, were constitutional and valid Acts, According to the 
doctrine of the court in that case, the internal commerce of the 
state by land and water remained entirely and exclusively with*- 
in the scope of its original sovereignty. It jvas considered to 
be very difficult to draw an exact line between those regulations 
which relate to external, and those which relate to internal com¬ 
merce, for (wery regulation of the one will, directly or indirectly, 
affect the other. But it was supposed that there could be no 
doubt that the Acts of the state which were then under consid¬ 
eration, were not within any constitutional prohibition, for not 
one of the restrictions upon state power, contained in the 9th 
and 10th sections of the 1st article of the constijution, appeared 
to apply to the case; nor was there any existing regulation of 
Congress on the subject of commerce with foreign nations, and 
among the ceveral states, which was deemed to interfere with 
the grant. Jt was declared to be a very inadmissible proposition, 
that a state was devested of a capacity to grant an exclusive 
privilege of navigating a steamboat within its own waters, 
merely because Congress, in the plenary exercise of its power to 
regulate commerce, might make some future regulation incon¬ 
sistent with the exercise of that privilege. The grant was taken, 
undoubtedly, subject to such fulurc commercial regulations as 
Congress might lawfully prescribe; and to what extent 
*434 they might lawfully ’prescribe them, was admitted to be 
a question within the ultimate cognizance of the Su¬ 
preme Court of the United States. The opinion of the court 
went no farther than to maintain that thb grant to Livingston 
and Fulton was not within any constitutional prohibition upon 
the states, nor was it repugnant or contradictory to atiy existing 
Afct of Cpftgress on the subject of commerce; and under thoSe 
two restrictions, every state had a right to make its own com¬ 
mercial regulations. It was generally declared, that Congress 
had not, in the understanding .of the qourt, any direct jurisdic¬ 
tion over our interior comnTferee or waters; and that they had 
concurrent jurisdiction over our navigable waters, only so far as 


might be incidfental nnU requisite to Vhe due regulation of com¬ 
merce I)etween''the states and with foreign nations. 
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In this case, in 1812, the defendants, who objected to the 
validity of the state grant, did not set up any patent right, ot 
any other right under any particular Act of Congress. They 
rested entirely on the objection, that the statutes conferring the 
exclusive privilege were absolutely unconstitutional and void. 
But afterwards, in ^he case of Of^den v. Gibbons^ (a) the defend¬ 
ant set up, by way of right and title to navigate a steamboat 
upon the waters of New York, in opposition to the grant, that 
his boats were duly enrolled and licensed under tlie laws of the 
United States, at Perth Amboy, in the state of New Jersey, to 
be employed in carrying on the coasting trade. The question 
in that case was, whether such a coasting license conferred any 
power to interfere with the grant; and it was decided in the 
Court of Cliancgry, and afterwards in the Court of Errors, (6) 
that the coaslijig license merely gn ve to the steamboat an Amer¬ 
ican character for the purpose of revenue, and that it was not 
intended ^o deicide a question of property, or to confer a 
right of property, or a right of navigation or commerce. 

* The Act of Congress regulating the coasting trade was *435 
never intended to assert any sui>reinacy over state regu¬ 
lations or* claims, in respect to internal waters or commerce. It 
was not considered by our courts as the exercise of the power 
of Congress to regulate commerce among the slates. The law 
concerning the coasting trade was passed on the 18th of Febru¬ 
ary, 1793; and it never occurred to any one, during the whole 
period thal; the state laws weroi under consideration before the 
legislature, and in the council of revision, and in the courts of 
justice, from 1798 down to and including the judicial investiga¬ 
tions in 1812, that ilto Coasting Act of 1793. was a regulation 
of commerce among the states prohibitory of any such grant. 
Such, latent powers were never thought of, nor imputed to it. 
The great objects and policy of the Coasting Act ^^re, to ex¬ 
clude foreign vessels from commerce between the states, in order 
lo cherish the growth of our own marine, and to provide tliat 
the coasting trade should he conducted with security to the 
revenue. The register and enrolr^ent of the vessel were to 

(a4^ 5ohns. Oh. Uep. ’ 

{b) 17 Johns. Rep. 488. 
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ascertain the national character; and the license was only evi- 
dence that the vessel had complied with the requisites of the 
law, and was qualified for the coasting trade under American 
privileges. The license did not define the coasting trade. Free 
trade between the states then existed, subject to local and muni¬ 
cipal regulations. The requisitions of the /Coasting Act were 
restrictions upon the general fnjedom of that commerce, and not 
the grant of new rights. Steam vessels were subject to those 
regulations equally with any other vessels. If Congress had 
intended that a coasting license should confer power and con¬ 
trol, and a claim of sovereignty subversive of local laws of the 
state? within their own jurisdictions, it was supposed they would 
have said so in plain and intelligible language, and not have 
left their claim of supremacy to be hidden firon? the observation 
and knowledge of the state governments, in the unpretending 
and harmless shape of a coasting license, obviously intended for 
other purposes. 

* 436 * It was, therefore, upon considerations like these, that 

the courts of justice in New York did not consider the 
grant to Livingston and Fulton, as disturbed by a coasting IL 
cense under the Act of 1793. They did not either iri the case 
of Ogden v. Gibbons, or in any of the cases which preceded it, 
deny to Congress the power to regulate commerce among the 
states, by express and direct provision, so as to control and re¬ 
strict the exercise of the state grant. They only insisted, that 
without some such explicit provision, the state jurisdiction over 
the subject remained in full force. This cause was afterwards 
carried up by appeal to the Supreme Court pf the United States, 
and the decree reversed, on the ground that the grant was re¬ 
pugnant to the rights and privileges conferred upon a steam¬ 
boat navigating under a coasting license, (a) 

In the construction of the power to regulate commerce, the 
court held, that the term meant not' only traflic, but intercourse, 
arfd that it included navigation, and the power to regulate com¬ 
merce was a power to regulate navigi^ion. Commerce among 
the several states meant coiitimerce intermingled with the states, 
and which might pass the external boundary line of each state, 


* (a) Gibbons v. Ogden, 9 Wheaton, t. 

I ^ 


< 
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and be introduced into the interior. It was admitted, that the 
power did not extend to .that commerce which was completely 
internal, and carried on between' diftereut ports of the same 
state, and which did not extend to or affect other states. The 
power was restricted to that commerce which concerned more 
states than one, aneWthe completely internal commerce of a state 
was reserved for the state itself. The power of Congress on 
this subject comprehended navigation within the limits of every 
state; and it might pass the jurisdictional line of a slate, and 
be exercised within its territory, so far as the navigation was 
connected with foreign commerce, or with commerce 
among the several states. This power, like all *thc *437 
other powers of Congress, was plenary and absolute 
within its acknowledged limits. But, it was admitted, that 
inspection laws relative to the quality of articles to be exported, 
and .quarantine laws, and health laws of every description, and 
laws for regulating the internal coiurnerce of a statey and those 
with respect to turnpike roads, ferries, &c., were component 
parts of an immense mass of legislation, not surrendered to the 
general government. Though Congress may license vessels to 
sail from one port to another in the same state, the act is sup¬ 
posed to be necessarily incidental to the power expressly granted 
to Congress, and it implies no claim of a direct power to regulate 
the purely internal commerce of a state, or to act directly on its 
system of police. The court construed the word regulate to 
imply full power over the thinf^to be regulated, and to exclude 
the actions of all others, that would perform the same operation 
on the same thing. 

After laying down these general propositions, the court pro¬ 
ceeded to observe that the Acts of New York, granting exclusive 
privileges to certain steamboats, were in collision with the Acts 
of* Congress regulating the coasting trade, and that* the Acts 
of the state must, in that case, yield to the supreme and para¬ 
mount law. If the law of Congress was made in pursuance of 
the constitution, the stat^. law*must yield to the supremacy of 
it, even though they were enacted iii pursuance of powers ac¬ 
knowledged to remain in the states. A license under the Acts 
of Congress for regulatiqg fhe coasting tAtte, was an authority 
to carry on that trade. The words of the Ac/ of Congress, 
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directing the proper officer to grant to a vessel qualified to 
receive it, ** a license for carrying on the coasting trade,” was 
considered as conveying an explicit authority for that purpose. 
It was the legislative grant of a right, and it conferred all the 
right which Congress could give in the case, and it was not 
intended to confer merely the national character. It was further 
held, that the power to regulate commerce extended to 
*438 navigation, carried on by vessels exclusively * employed 
in transporting passengers, and to vessels propelled by 
steam, as well as to vessels navigated by other means. 

This is the substance of the argument of the Supreme Court 
of the United States in the steamboat case. The only great 
point on which the Supreme Court of the United States and 
the courts of New York have differed, is in, the construction 
and efl’ect given to a coasting license. They did not differ in 
any general view of the powers of Congress ; and the Supreme 
Court expressly waived any inquiry or decision oif the point, 
whether the exercise of the power assumed by the steamboat 
laws would have been illegal, provided there was no existing 
regulation of ^Congress that came in collision with them. The 
decision in Livingston Van Ingen rested upon the assumption 
that there was no such regulation. 

The Court of Errors of New York, since the case of Gibbons 
V, Ogdeny have given to this constitutional power a very liberal 
extent, by the construction put upon a coasting trade. In that 
decision, the power to regulate‘commerce “among the several 
states ” was supposed to be “ very properly restricted to that 
commerce which concerns more states than one;” and that it 
did not “ comprehend that commerce wKich was completely in¬ 
ternal, which is carried on between man and man in a state, or 
between different parts of the same state, and which does not 
extend td^ or affect other states.” But in the case in New Ybrk 
alluded to, (a) the Court of Enors held, that the coasting ’ 
trade meant, amongst other things, commercial intercourse car¬ 
ried on between different districts the same state, and be- 

y * 

tween diffijrent places in the same district, on tha sea-coast, or 
on a navigable river; and that a voyage from New York*>to 


<• 


fa) Steamboat Company v. Livingston, 3 Cowen, 747. Sen, also, 1 Wendell, 560.- 
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Albany *was a§ much a coasting voyage, as from *439 
-Boston to New Bedford, (o) 

Under the power to regulate commerce, it has been further 
decided, (&) that a state law, requiring every importer of goods 


(<i) This power in Confess to regulate “ commerce among the several states” was 
well and ably discussed in tlie United States District Court in Missouri, in the case 
of Tlie United States i>. The Steamboat James Morrison, in 1846, (reported in tho 
New York Legal Observer for September, 1846.) ami the doctrine established in Gib¬ 
bons V. Ogden was reviewed, illustrated, and enforced, with this qualification, not in¬ 
consistent with tho principle of that lending case, viz: that a htcambont employed only 
as a ferry-bouton tho river Missouri, within the limits of the state of Mis'^ouri. was 
not hound to take out a license from an United Slates officer, under the Act of Con¬ 
gress of 7tli July, 1838. The power to regulate commerce witli foreign nations and 
among the several stnte.s did not extend to a navigation so perfectly internal, and so 
totally disconnected from commerce out of the state. The license referred to was one 
to ‘•carry on the coasting trade,” and that ferry hn.sincss had no connection with the 
coasting trade. It w'as admitted, however, that a coasting trade was not less part of 
commerce among the several states, though a vessel sliould only navigate from one 
port to anothef in the same state, up and down a navigable river, wken such com¬ 
merce was a connected and ilivisihle jiart of one general commerce between and 
among two or more states. But tlierc was an earlier decision, directly contrary to this, 
in Missoviri, in the case of The United States r Jackson, in the southern district of 
New York, in November, 1841, (N. Y. Legal Ol>scrvcr for December, 184G.; It was 
in that ca‘>e adjudged, upon an elaborate di>cussion of the subject, tbut the Act of Con¬ 
gress of 7th July, 1838, embraced all vessels of all descriptions, propelled wdiolly or 
in part by steam j and that steamboats require to be licensed or inspected, without 
regard to the business they follow, or the places iltcy run between; and that steam¬ 
boats wholly engaged on ferries within a state, and owned in such state, are within 
the requlsiiion of the license law.^ 

(If) Brown V. State of Maryland, 12 Wheaton, 419. Wynne v. Wright, 1 Dev. & 
Battle’s N. C.Kcp. 19, S. V. See, also, life case of The People v. Huntington, N. Y. 
Legal Observer for May, 1846, p. 187. Ji W'as adjudged, in the Ontario Sessions, in 
New York, that a statute prohibiting the sale of spirituous liquors, to be drank in cer- 
tiiin places, was not rcpuggai^t to the constitution of the United States; for that the 
power of Congress had no application to the purely internal commerce of a state, and 
was to be confined to the period of time during which the act of importation, intro¬ 
duction, and incorporation of a foreign commodity into the mass of the property of 
the,6tate tVas going on. The principles involved in this case were drjwn from the 
decisions of the federal courts, and I have referred to it principally on the ground of 
t^e clear and able condensation and review of tho federal doctrine on tho subject, by 
Judge Smith, who presided in that inferior jurisdiction.'-* * 

1 The regulation of the fares upon a ferry, by one of the states between which it com- 
mi^pioates, is the legitimate exercise of a power reserved by the states. Freeholders of 
Hudson County v. The State, 4 /abr. 7J8. • 

3 The constitutionality of the sttAe license laws has been finally settled in the Supreme 
Court of tbe^United States, ^fter great discussion, and the vali^ty these laws ostab- 
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by wholesale, bale, or package, to take out ^license, and pay 
for it, under certain penalties or forfeitures for neglect or refusal, 
was repugnant to the constitution of the United States, and 
void; inasmuch as it belonged to Congress to regulate foreign 
commerce, and no state can lay a duty on imports. But it was 
admitted in that case, that after the good^had become mixed 
with, or incorporated into the general mass of the property of 
the state, they were liable to state taxation, (a) The restriction 


(a) In Cumininjj v. Corporation of Savannah, it was dended, by one of the suj)C- 
rior courts of Georgia, in 1816, that the levy of a tax under a city ordinance, founded 
on a state law, on all ;;oods not the protiuco of the state, and sold on commission, 
was Ifiwful, as not bcin;^ a duty on imports. M. M. Chailton*s Ucp. 26. It was 
further decided, in Green The City of Savannah, Ib. 368, that the right to tax im¬ 
ports as well as exports, for the purpose of executing inspection laws, resided in the 
states. So it has boon deoi<lod that a state act, imposing a duty on tho retailoA of 
foreign merchandise, was not repugnant to the constitution of -the United States, 
though the Act applied as well to the importer ns other sellers of foreign merchandise. 
Biddle v. TlioK/ommonwealth,-13 Serg. & U. 405. But this dcclsiob may l)e con¬ 
sidered as overruled by the decision in .Brown t». State of ^piryland, above men¬ 
tioned, so far as it goes to prohibit the importer from selling the imported article in 
bulky for tho right to sell is inscpurahly connected with the law permitting importa¬ 
tion.* The Act of Pcnnsvlvania, on which the decision in S. & R. was founded, was 
unexceptionable as it originally stood, withou4 the supplementary amerfdment ] for it 
contained an exception in favor of importers of goods, who sold them in the original 
balk or package in which they were imported.^ 

lished. iJcense Cases, (Thurlow v. Comm, of iMassachnsetts, Fletcher v. 8lato of Rhode . 
Island, Pierce v. State of New Hampshire.) f> How. V. S. 504, 540, 664, 686, 597, 609. The 
license is alike constitutional and valid, whether it affects the sale of imported or do¬ 
mestic liquors. But the sale of tho imported liquors by the importer in the original catks 
was not tttfocted; if it had been, it sc.'m? the decision would have been otherwise. Pp. 
676, 677. See City Council r. Ahrens, 4 Strobh. 241. 

When the importer parts with the goods imported, or changes their condition, his right 
and all righfs, respecting their sale, claimed under the JIaws of the United States, are gone. 
Wynhamcr r. The People, 20 Barb. 567. S. C. 2 Parker, 0. R. 421. Smith v. People, 1 
Id. 683. State v. Peckhain, 3 K. 1. 269. 

1 In Padelford v. Mayor, &c., 14 Goo. 488, it is held that an ordinance imposing a tax on 
the “gross aiftount of the sales of merchandise,** does not conflict with the clause of *tlie 
constitution which prohibit.s states to lay imposts or duties on imports. Therefore the tax 
w»s lawfully levied upon the price of imported goods, sold by the importers in the origiunl 
form, 

* A tax, iinposed by a state upon all money(pr exchange brokers, is not void for repug¬ 
nance to the constitutional power of C^igress to regulate commerce. Nathan r. Louisiana, 

8 How. U. S. 78. Nor is a tax void, which is exacted from the agents of foreign iiisur- 
anoe oompauies. People v. Thurber, 13 111. 664. Nor is a state law, laying a pro ndia 
tax upon the sum it^ceivod t.ny person, not domiciliated in the state, nor being a citizen 
of any state or territory of me Union, as heir, donee, ^r legatee, of any person deceased. , 
Mager v. Grlma, 6 U. S. 490. 
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does not apply to goods imported and in the hands of the retail 
trader. In connection with this subject it may be further ob¬ 
served, that by the constitution of the United States, “ no state 
shall, without the cotisent of Congress, lay any imposts, or 
duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws; and all such laws 
shall be subject to the revision and cojitrol of Congress.^’ (a) 
Inspection laws are not, strictly speaking, regulations of corft- 
merce.^ Their object is to improve the quality of articles pro¬ 
duced by the labor of the country, and to fit them for exporta¬ 
tion or for domestic use. These laws act upon the subject 
before it becomes an article of commerce. Inspection laws, 
quarantine laws, and health laws, as well as laws for regulating 
the internal coramcrce of a state, are component parts of the 
immense mass of residuary state legislation, and over which 
Congress has no direct power, though it may be controlled 
when it ditectly interferes with their acknowledged powers, (ft) 


(a) Constitution, ivrt 1, see. 10. By Act of Congress of 27th February, 1801, c. 83, 
the assent of Congress was declared to an Actof the legislature of Maryland, ajipoint- 
ing a health fcflicer for the port of Baltimore, so far as to enable the state to collect a 
duty of one cent per ton on all vessels coming into the district of Baltimore from a 
foreign voyage, for the purpose intended in the Act. This Act of Congress is evi<lence 
of the restricted sense given to the clause in the constitution cited iu the text, 
f, {b) Marshall, Oh. J., in Gibbons v. Ogden, 9 Wheaton, 203. In the case of The 
City of New York u. Miln, 11 Veters, 102, it was decided, that a law of New York, 
of Februaiy, 1824, requiring, under a penalty, the master of every vessel from any 
port out of the state to report in writing, Vithin twenty-four hours after his arrival, 
the names, ages, and last legal settlement of the passengers, and that the master or 
owners should give bond with sureties to indemnify the city agaitist the future 
charges of passengers who wye not citizens, was not a regulation of commerce, but 
of police, and was a constitutional and valid law. The case received a very elaborate 
discussion ; but it is rather diilicult, as I apprehend, to exempt the New York law 
from the cliaracter of a regulation of commerce, or to withdraw the case out of the 
resell of the former doctrines of the court,, that the power to regulate cynmorce with 
foreign nations is, and necessarily must be, exclusive in the government of the United 
^tates.® In pursuance of the principle of this last decision, it wiw hold, in Norris v. 


t An Act of Pennsylvania, roquirhg ves»els to take a pilot, under a penalty, held to be 
o<>natitutional. Cooloy r. Board of Wardens, 12 lifew. U. S. 299. Tonnage duties cannot, 
however, bo in any wise laid by a state. Alexander v. Wilmington K. R. Co. 3 Strobh. 694. 

• In virtue of its police power, a state may make requirements iu respect to navigation 
within the state, additional to thos^cofftained in an Act of Cqpgress relating to the coast¬ 
ing trade; and the state law is paramount In authority, if it do not <^iiict witli the con¬ 
stitution or any law of the United States. Fitch v. Livingston, 4 Sandf. 492. 

VOL. I. 42 • * 
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lt has been held, (o) that if Congress, in the execution of the 
power to regulate commerce, should pass a statute controlling 
state legislation in erecting dams over small navigable creeks 
where the tide ebbs and flows, it would be valid and binding. 
But until Congress had actually exercised their power over the 
subject, the state legislation in that case wa^ not considered as 
repugnant to the power in Congress in its dormant state to regu- 


City of Boston, 4 Metcalf's R. 282, that a state law prohibiting the landing of alien 
passengers, until the owner, master, or consignee of the vessel paid two dollars for 
each pa.ssengcr, for the support of foreign paupers, was not repugnant to the consti¬ 
tution of the United States. It was a regulation of municipal police, and not of 
commerce. So, in the case of Worsley v. Second Municipality of N. O., 9 Robin¬ 
son's Louis. R. 324, it lias been adjudged, that an ordinance of the municipality of 
Now Orleans, imposing a wharfiige on all packages landed in or 8hipj)cd from^the 
limits of the same, was valid, and not repugnant to the constitution of the United 
States. The constitution of the United States never intended to authori/c Congress 
to interfere with the laws of the states in relation to wharves and other^mstruments of 
tfade, and in tfie preservation of harbors, A contribution to defray the expense 
of constructing bridges or causeways, or removing obstructions ^in watercourses, and 
a retribution for this expense, to be paid by those who are benefited, are not an im¬ 
post, tax, or duty. 

Again, in the case of Howell v. The State of Maryland, before the fJourt of Ap¬ 
peals, in December, 1845, (3 Gill, 14,) it was decided, that a state tax on the interest 
in all ships or other vessels, M'hethef in or out of port, owned by persons resident of 
tlxe state, was a valid tax, and not protected by the Act of Congress licensing vessels, 
nor repugnant to the constitution or laws of the United States.^ 

(a) Willson v. The Black-Bird Creek Marsh Company, 2 Peters's U. S. Rep. 246. 
Thompson, J., 11 Peters, 149, 150, S. P. 


1 The laws of New York, (2 Rev. St. Part I. ch. 14, title 4, sec. 7, p. 446, and Laws of 
1844, ch, 818,) authoriised the health commissioner to cqllect from the master of every 
vessel aiTiving in the port of Now York, 60 for the master himself, $2 for every cabin 
passengec, &c., and directed the money so collected to be appropriated to the Marine Hos¬ 
pital, and to the Society for the Reformation of Juvenile Delinquents, &o. A law of Mas- 
saohusetts, of 1837, ch. 2.^8, enacted that no alien passenger shall be allowed to land 
witiiout the payment of $2, for the support of foreign paupers. The validity of those 
laws pame in question before the Supreme Court in February, 1849, in Smith v. Tunier, 
City of Boston, and the laws were declared unconstitutional. The court 
held that they were regulations of commerce, and that such regulations wore exclusively 
reserved to Congress. The chief justice and ^hree fudges dissented from the decision, 
the chiefjusrice considering the laws afipart of the pauper system of the state, and not in 
conflict, with any treaty or law of the United States. 7 How, U. S. 288. 

(In the last cited cases, Mr, Justice Wayne remarked, that the case of New York*«. 
Mihi, (11 Peters, 10&,) was encneously reported as the decision of the court, and that 
three judges only out of the se^’en, concurred in the<ipinlon of Mr. Juetioe Thompson.) 
See, also, The People v. Brooks^ 4 Denio's R. 489. , 
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late commerce.^ It is admitted, however, (a) that the grant to 
Congress to regulate commerce on the navigable waters of the 
several states, contains no cession of territory, or of public or 
private property; and that the states may by law regulate the 
use of fisheries and oyster-beds within the territori|J|( limits, 
though upon nav^able waters, provided the free use of the 
waters for purposes of navigation and commercial intercourse 
be not interrupted. (6) ^ 


(a) OorficM v. Coryell, 4 Wash. Cir. Rep. 371. 

(//) In the case of Groves v. Slaughter, 15 Peters’s U. S. Rep. 449, there was no 
opinion of the court on the question of the internal commerce of the states as to the 
slave-triule-, but two of the judges (Ch. J. Taney and Mr. Justice McLean) declared 
their opinion to be, that the power to regulate, traflic in slaves between the different 
states, resided in the^ states separately ami exclusively;—that each had a right to 
(Icfide for itself whether it would or would not allow slaves to be brought within its 
limits from another state, either for sale or otherwise, and to prescribe the manner 
and mode of their introduction, and the conditions; — that the constitution did not 
consider .slai^s as merchandise, ami that the action and rcgulatio* of the several 
states on this subje^'t did not trenefl upon the power of Congress to regulate com¬ 
merce “ among the several suites,” and could not be controlled by it. It may not be 
amiss to observe, that in the above case of Groves v. Slaughter, it was held, that the 
clause in the constitution of the state of Mississippi, of 1832, declaring that the intro¬ 
duction of staves into that state as r'crchandiso or for sale, s/tou/d be proltidiled after 
the 1st of May, 1833, was not operative per se, so as to invalidate a contract of sale 
of a slave, introduced in violation of the constitutional provision, and that it was only 
mandatory upon the state legislature, and required their action to give it effect. The 
decisions in the state courts of Mississipjii were contrary, and they held, that the pro¬ 
hibition in the constitution was a declaration of a principle, and binding as a supremo 
law, without the addition of legislative sanction, and that a contract of sale of a slave 
in violation of it was void. This question was discussed in a masterly manner by 
Ch. J. Sharkey, in the case of Brien /?. Williamson, 7 How. (Miss.) 14, decided in the 
High Court of Errors and Appeals of the state of Mississippi, in March, 184.3, in 
favor of the construction ami effect already given to the constitution of that state by 
the state courts, and in opposition to that given in the case of Groves y. Slaughter. 
The case of Cotton v. Brien, 6 Robinson, (Louis. R.) 115, is to the same eflfect as the 
decision fn Mississippi. 


^ I States may authorize the construction of bridges over navigable waters within their 
limits, if their legislation do not conflUst with the regulations of Congress. Oommonwelilth 
v» Prop, of New Bedford Bridge, 2 Gray, 339; Jolly v. I’erre Haute Bridge Co, 6 Mchcan, 
237; Columbus Ins. Co. v. Curte/iius, Ift. 209; Columbus Ins, Co. v. Peoria Bridge Co. 

Id. 70. 

^ A law, regulating the .use of oyster-beds within the territorial limits of a state, may 
declare and enforce the forfeiture of ^vessel which violates its req^rements, though the 
vessel were enrolled and license^, for the coasting tra«e under the laws of the United 
States. Smith v. State of Maryland, 18 How. U. S* 71. •' 
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Progress I have DOW finished the second general division of 
tU)im? juris- course of lectures, relating to the government and 
pruiience constitutional jurisj)rudence of the United States. 
Though I have considered the subject in a spirit of free 
and lil||||||al inquiry, as the series of decisions in the federal 
courts have been brought under examination, I have uniformly 
felt, and it has been my invariable disposition to inculcate, a 
strong sentiment of deference and respect for the judicial au¬ 
thorities of the Union. No point or question of any moment 
touching the construction of the powers of the govern- 
* 440 ment, and which * has received an authoritative deter¬ 
mination, has been intentionally omitted. There are 
several important constitutional questions which remain yet to 
be settled; but if we recur back to the judicial annals of fhe 
United States since the year 1800, we shall find that many of 
the most interesting discussions which had arisen, and which 
were of a qature to affect deeply the tranquillity of the nation, 
have auspiciously terminated. ' 

The definition of direct taxes within the intendment of the 


constitution; the extent of the power of Congress to regulate 
the power to xjstablish a uniform^ rule of naturalization, and 
uniform laws on the subject of bankruptcies; the power of 
Congress over the militia of the states ; the power of exclusive 
legislation over districts and ceded places; the mass of implied 
powers incidental to the express powers of Congress; such as 
the power to institute and proteqt an incorporated bank, to lay 
a general and indefinite embargo, and to give to the United 
States, as a creditor, priority of payment, have all received 
elaborate discussion in the Supreme Court, and they have, to a 
certain extent, been ascertained and defined by judicial decis¬ 
ions. So, also, the extent of the constitutional prohibitions 
upon the spates not to pass ex post facto laws; and not to pass 
laws impairing the obligation of contracts ; and not to impede or 
control by taxes, or grants, or any other exercise of power, the* 
lawful authorities, or institutions,^ or rights and privileges de¬ 
pending on the constitution^'and laws of the United States, 
has been explored and declared, by a series of determinationsj 
which have contributed, in ah eminent degree, to secure and 
consolidate the,Union, and to elevate fhe dignity and enlarge 
the influence of the national eovernment. * 
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• The power of the President to remove all executive ofEcers 
in his sound discretion has been settled, not indeed judicially, 
but perhaps as effectually by the declared sense of the legisla¬ 
ture, and the uniform acquiescence and practice of the 
government. The absolute and uncontrollable *effica- *441 
cy of the treaty-m^ing power has also been definitively 
established, after a struggle against it on the part of the House 
of Representatives, which, at one time* tlireatened to disturb 
the very foundations of the constitution. 

The comprehensive claims of the judicial power, as being co¬ 
extensive with all cases that can arise under the constitution 
and laws and treaties of the Union, have, in several instances, 
been powerfully and successfully vindicated. The appellate 
jurisdiction of the Supreme Court, over the judgments and 
decrees of the state courts, xmder certain circumstances, was 
defined with great accuracy and precision in the 25th section of 
the Act o# 1789, establishing the judicial courts; and the free 
and iiidepender.t exercise of that jurisdiction, so essential to the 
maintenanre of the authority and elliciency of the government 
of the United States, in criminal as well as in civil cases, has 
been hiih*erto happily sustained. The means of’enforcing obe¬ 
dience, when not voluntarily rendered, to the decision of this 
appellate jurisdiction, have not been required to be practically 
applied; and therefore it is a question which the court has not 
thought it incumbent on them, as yet, to decide, whether the 
exercise of that jurisdiction ^^lould permit compulsory process 
to the state courts, with the ordinary methods of enforcing 
process. The Act of Congress {a) provided only that on appeal 
from the judgment ot decree of a state court, the writ of error 
should have the same effect as if the judgment or decree had 
been rendered or passed in a circuit court, and the proceeding 
Upon a reversal should be the same, except that thi Supreme 
Court, instead of remanding the cause for a final decree, may, 
at their discretion, if the cause shall have been once remanded 
before, proceed), fo a final decision of ‘the same, and award exe¬ 
cution, And, with respect to othef»branches of the judi¬ 
cial power, it may * be generally ofi^erved, that the exten- * 442 

^ (g) September 24tb, 1789, sec. 25. 
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sive sway of admiralty and maritime jurisdiction; the cha% 
acter of the parties necessary to give cognizance to the fed¬ 
eral courts; the faith and credit which are to be given iu each 
state to the records and judicial proceedings in every other 
state; the sovereignty of Congress over all its territories, with¬ 
out the bounds of any particular state; apd the entire and 
supreme authority of all the constitutional powers of the na¬ 
tion, when coming in'collision with any of the residuary or 
asserted powers of the states, have all been declared (as we 
have seen in the course of these lectures) by an authority which 
claims our respect and obedience. 

In the first ten or twelve years after the institution of the 
national judiciary, or from 1790 to 1801, the scanty decisions 
of the Supreme Court arc almost all to be found in the third 
volume of Dallas’s Reports. The first great and grave ques¬ 
tion which came before them was that respecting the liability 
of a state ,to be sued by a private creditor; and it cis a little 
remarkable that the court, in one of its earliest decisions, should 
have assumed a jurisdiction which the authors of Feder¬ 
alist had a few years before declared to be without any color of 
foundation. During the period I,have mentioned, the federal 
courts were chiefly occupied with questions concerning their 
admiralty jurisdiction, and with political and national questions 
growing out of the Revolutionary War, and the dangerous infiu- 
ence and action of the war of the French revolution upon the 
neutrality and peace of our country. It was during this portion 
of our judicial history that the principles of the doctrines of 
expatriation, of ex post facto laws, of constitutional taxes, and 
of the construction and obligation of the- treaty of 1783, upon 
the rights of the British creditors, were ably discussed and 
firmly declared. 

The Re^iorts of Mr. Cranch commenced with the year 1801, 
and the nine volumes of those reports cover the business of 

t. a very active period, down to the year 1815. The 

• 443 * Supreme Court was occupied with many great and 
momentous question^ and especially during that portion 
of the time in which the United States had abandoned theji 
neutral and assumed <sl belligerent character. It is curious to 
observe in tfiqse reports the rapid cultivation and complete 
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adoption of the law and learning of the English admiralty and 
prize courts, notwithstanding those courts had been the con¬ 
stant theme of complaint and obloquy in our political discus¬ 
sions for the fifteen years preceding the war. In the last three 
volumes of Mr. Cranch, the court was constantly dealing with 
great questions, embracing the rights and the policy of nations; 
and the prize and maritime law, not of England only,.but of 
all the commercial nations of Europe, was suddenly introduced, 
and deeply and permanently interwoven with the municipal 
law of the United States. We perceive, also, in these volumes, 
the constant growth and accumulation of cases on commercial 
law generally, and relating to policies of insuraTice, negotiable 
paper, mercantile partnerships, and the various customs of the 
law merchant. ,The court was likewise busy in discussing and 
settling important principles growing out of the limited range 
of other matters of federal cognizance, and relating to the law 
of evidgnCe, to frauds, trusts, and mortgages. JThey were 
engaged, also, with the doctrine of the limitation of .suits, the 
contract of oale, and with the more enlarged subjects of dom- 
icU, of the kx loci, of neutrality, and of the numerous points of 
internatio*nal law. 

By the time pf the commencement of Mr. Wheaton’s Reports, 
in 1816, the decisions of the Supreme Court had embraced so 
many topics of public and municipal law, and those topics had 
been illustrated by so much talent and learning, that, for the 
first time in the history of this country, we were enabled to per¬ 
ceive the broad foundations and rapid growth of a code of 
national jurisprudence. That code has been growing and im¬ 
proving ever since, arid it has now become a solid and magnifi¬ 
cent structure; and it seems destined, at no very distant 
^riod of time, to cast a shade * over the less elevated, * 444 
and perhaps, we must add, the less attractive and ambi¬ 
tious systems of justice in the several states. The most inter¬ 
esting part of Mr. Wheaton’s Reports are those which colitain 
the examination of thosp gre^lt constitutional questions which 
we have been reviewing; and I diinnot conceive of anything 
j 9 ore grand and imposing in the whole administration of hu¬ 
man justice, than the |pe«tacle of the SqpremC' Court sitting 
in solemn judgment upon the confiictifig dainj^^f the national 
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and state sovereignties, and tranquillizing all jealous and angry 
passions, and binding together this great confederacy of states 
in peace and harmony, by the ability, the moderation, and the 
equity of its decisions. 

There are several reasons why we may anticipate the still 
increasing influence of the federal governmcyit, and the contin¬ 
ual enlargement of the national system of law in magnitude 
and value. The judiciary of the United States has an advan¬ 
tage over many of the state courts, in the tenure of the office 
of the judges, and the liberal and stable provision for their sup¬ 
port. The United States are, by these means, fairly entitled to 
command better talents, and to look for more firmness of pur¬ 
pose, greater independence of action, and brighter displays of 
learning. The federal administration of justicp has a manifest 
superiority over that of the individual states, in consequence of 
the uniformity of its decisions, and the universality of their 
application^ Every state court will naturally be dfeflpsed to 
borrow light and aid from the national courts, rather than from 
the courts of other individual states, which will prebably never 
be 80 generally respected and understood. The states are mul¬ 
tiplying so fasf, and the reports of their judicial decisions are 
becoming so numerous, that few lawyers will be able dr willing 
to master all the intricacies and anomalies of local law, existing 
beyond the boundaries of their own state. Twenty-six inde¬ 
pendent state courts of final jurisdiction over the same 
*445 questions, arising upon the same general * code of com¬ 
mon and of equity law, must necessarily impair the 
symmetry of that code. 

The danger to be apprehended is, that Students will not have 
the courage to enter the complicated labyrinth of so many sys¬ 
tems, and that they will, of course, entirely neglect them, anff 
be contented with a knowledge of the* law of their own state, 
and the law of the United States, and then resort for further 
assistance to the never-failing fountains of European wisdom. 

But though the national jud,>ciary may be deemed pre¬ 
eminent in the weight of it^f influence, the authority of its de¬ 
cisions, and in the attraction of their materials, there are abuc- 
dant considerations ^ cheer and atfinyrte us in the cultivation 
of our own local law. The iudicial nower of the United States 
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is necessarily limited to national objects. The vast field of the 
law of property, the very extensive head of equity jurisdiction, 
and the principal rights and duties which flow from our civil 
and domestic relations, fall within the control, and we might 
almost say the exclusive cognizance, of the state governments. 
We look essentially to the state courts for protection to all 
these momentous interests. They touch, in their operation, 
every chord of human sympathy, and control our best destinies. 
It is their province to reward and to punish. Their blessings 
and their terrors will accompany us to the fireside, and “ be in 
constant activity before the public eye.” The elementary prin¬ 
ciples of the common law are the same in every state, and 
equally enlighten and invigorate every part of our country. 
Our municipal codes can be made to advance with equal steps 
wilh that of the nation, in discipline, in wisdom, and in lustre, 
if the state governments (as they ought in all honest .policy) 
will onl^ render equal patronage and security to the adminis¬ 
tration of justice. The true interests and the permanent free- 
doxn of th'X} country require that the jurisprudence of the in¬ 
dividual states should be cultivated, cherished, and exalted, 
and the dignity and reputation of the state autliorities 
sustained with* becoming * pride. In their subordinate *446 
relation to the United States, they should endeavor to 
discharge the duty which they owe to the latter, without for¬ 
getting the respect which they owe to themselves. Jn the 
appropriate language of Sir William Blackstone, and which he 
applied to the people of his own cotfctry, they should be “ loyal, 
yet free; obedient, and yet independent.” 



PART IIP. 

OF THE VARIOUS SOURCES OF THE MUNICIPAL 
TAW OF THE SEVERAL STATES. 


LECTURE XX. 

OF STATUTE LAW. 

Municipal law is a rule of civil conduct, prescribed by the 
supreme power of a state. Municipal law, or the juls civile^ is 
thus explained in the Institutes of Justinian. Quod quisque 
populus ipse sibi jus constiiuU^ id ipsius civitatis proprium est^ 
vocatnrqiie jus civile^ quasi jus proprium ipsius civitatis. This 
definition is less precise and scientific than that given by Sir 
William Blackstone. Municipal law is composed of written 
and unwritten, or of statuie and common law. Statute law 
is the express written will of the legislature, rendered authentic 
by certain prescribed forms and solemnities. 

It is a principle in the English law, that an Act of Parliament, 
delivered in clear and intelligible terms, cannot be questioned, 
or its autl^ority controlled, in any court of justice. “ It isV’ says 
Sir William Blackstone, “ the exerciaue of the highest authority 
that the kingdom acknowledges upon earth.” When it is said 
in the books, that a statute contrary to natui;pl equity and rea* 
son, or repugnant, or impoi^ible to be performed, is void, the 
cases are understood to mean, that the courts are to give t^Je 
statute a reasenablg construction. #-They will not readily pre- 
sume, out of respect and duty to the lawgiver, that any very 
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unjust or absurd consequence was within the contemplation of 
the law. But if it should happen to be too palpable in its direc¬ 
tion to admit of but one construction, there is no doubt 
in the English law as to the binding •efficacy of the *448 
statute. The will of the legislature is the supreme law 
of the land, and d^ands perfect obedience, (a) 

But while we admit this conclusion of the English law, we 
cannot but admire the intrepidity and powerful sense of justice 
which led Lord Coke, when chief justice of the K. B., to declare, 
as he did in Doctor Bonham^s case^ (6) that the common law 
doth control Acts of Parliament, and adjudges them void, when 
against common right and reason. The same sense of justice 
and freedom of opinion led Lord Chief Justice Hobart, in Day 
V. Savage^{c) to insist that an Act of Parliament, made against 
natural equity, as to make a man judge in his own case, was 
void; and induced Lord Chief Justice Holt to say, in the case 
of The Cify of London v. Wood^ {d) that the observation of Lord 
Coke was not extravagant, but was a very reasonable and true 
saying. Bi^haps what Lord Coke said in his Keports on this 
point, may have been one of the many things that King James 
alluded tb, when he said, that in Coke’s Reports there were 
many dangerous conceits of his own uttered for law, to the 
prejudice of the crown, parliament, and subjects, (e) 

The principle in the English government, that the Laws ve- 
parliament is omnipotent, does not prevail in the 
United States; though, if the^e be no constitutional 
objection to a statute, it is with us as absolute and uncontrolla¬ 
ble as laws flowing from the sovereign power, under any other 
form of government. •But in this, and all other countries where 
there is a written constitution, designating the powers and 
duties of flie legislative, as well as of the other departments of 
the government, an Act of the legislature maybe void as 
being against the constitution. • The law with us must .*449 
conform, in the first place, to the constitution of the 

(tt) 1 Blacks. Com, 91, 160, 186. Chnsiiau^s note to 1 Blacks. Com. 41. 

(6) 8 Co. 118. 

(tf) Ilob. Rep. 87. ^ 

(rf) 12 Mod. Rep. 687. * 

{e) Bacon’s Work8,,voI. vi. p. 128 
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United States, and then to the subordinate constitution of its 
particnlar state, and if it infringes the provisions of either, it is 
so far void.' The courts of justice have a right, and are in duty 
bound, to bring every law to the test of the constitution, and to 
regard the constitution, first of the United States, and then of 
their own state, as the paramount or suprtTOe law, to which 
every inferior or derivative power and regulation must conform.^ 
The constitution is the act of the people, speaking in their orig¬ 
inal character, and defining the permanent conditions of the 
social alliance; and there can be no doubt on the point with us, 
that every Act of the legislative power, contrary to the true in¬ 
tent pnd meaning of the constitution, is absolutely null and 

i’oworof* judicial de[)artment is the proper power in 

liie jufiici- the government to determine whether a statute be or 

ary to <le- ^ * 

ciiire thorn b(^ iiot Constitutional. The interpretation or construc¬ 
tion of the constitution is as much a judicial act, and 
requires tht exercise of the same legal discretion, afe the inter¬ 
pretation or construction of a law. To contend that the courts 
of justice must obey the requisitions of an Act of tt^legislature 
when it appears to them to have been passed in violation of the 
constitution, would be to contend -that the law was superior to 
the constitution, and that the judges had no right to look into 
it, and regard it as a paramount law. It would be rendering 
the power of the agent greater than that of his principal, and be 
declaring, that the will of only one concurrent and coiirdiuate 
department pf the subordinate viuthorities under the constitu¬ 
tion, was absolute over thi other departments, and competent 
to control, according to its own will and pleasure, the whole 
fabric of the government, and the fundamfental laws on which it 

I A case in Pennsylvania has been recently decided, involving an important political 
principle; tlio*court held that a statute, authorizing tiie citizens of certain counties to de¬ 
cide by ballot whether the sale of spirituous liquors should be continued in said counties, 
wa« unconstitutional, as being a delegation of legislative power not permitted by the con'- 
stitution, and contrary to the theory of the government. Parker v. Commonwealth, 6 Barr’s 
K. 607. So in Now Tork, an Act, establishing free schools, which had boon submitted by 
the legislature to the popular vote, wa^^loclared to be not a law. Thome v* Cramer, 15 
Barb. S. 0.112. Bradley v. Baxter, Id. 122. Barto v. Ilimrod, 4 Sold. 483. 

But In order to give the United States courts juriediotion, tlio statute, of which the 
validity is questlonef^ must been passed by Aftaie—a member of the Vhioti, If other 
public bodies encro^h upon the Union, redress must t)e sought in an exercise of some 
other powers of the ^vernmont. Scott v. Jones, 6 How. U. 5- 843. 
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rested. The attempt to impose restraints upon the exer 9 ise of 
the legislative power would be fruitless, if the constitutional 
provisioiis were left without any power in the govern¬ 
ment to guard •and enforce them. From the mass of *460 
powers necessarily vested in the legislature, and the ac¬ 
tive and sovereign^nature of those powers; from the numerous 
bodies of which the legislature is composed, the popular sympa¬ 
thies which it excites, and its* iimnediale dependence upon the 
people by the means of frequent periodical elections, it follows^ 
that the legisktive department of the government will have a 
decided superiority of influence. It is constantly acting upon 
all the great interests in society, and agitating its hopes and 
fears. It is liable to be constantly swayed by popular prejudice 
and passion, aijd it is difficult to keep it from pressing with 
injurious weight upon the constitutional rights and privileges 
of the other departments. An independent judiciary, venerable 
by its grifvity, its dignity, and its wisdom, and ddil^'rating with 
entire serenity and moderation, is peculiarly fitted for the ex¬ 
alted dutyr4>f expounding the constitution, and trying the valid¬ 
ity of statutes by that standard. It is only by the free exercise 
of this p*ower that courts of, justice are enabled t6 repel assaults, 
and to protect every part of the government, and every member 
of the community, from undue and destructive innovations upon 
their chartered rights, (a)^ 


(ff) M. De Tooqaevillo is of opinion, fiuu if the free institutions of America are to 
be destroyed, it will be owing to the tyranny of majorities, driving minorities to desj)e- 
ration.' The majority eonstitutes public opinion, whiclj bceomes a tyrant, ami controls 
freedom of discussion and jndepeTidcncc of mind. This is his view of the que.>tiou, 
and English writers on the institutions of society in this country have expressed the 
same opinion. If there was no check upon the tyranny of legislative majorities, the 
prospect before us would be gloomy in the cxtrcAe. But in addition to the indirect 
Vhecks 6f the liberty of the press, and of popular instruction, and of manners, religion, 


A resolution by the legislature of Tenne.'^see, that a criminal should bo dischargid by 
a court, .was held to be an unwarranted assumption of jwwer on the part of the legisinture, 
and void. State «, Fleming, T HiVmph. ft. 162. Nor may the legislature grant a new trial, 
or direct the court to order i^ iJc Oha5tellux^.'‘'Fairchild, 16 Penn. 18. 

Courts will not inquire coUiiterally into the constitutionality of legislative enactments; 

Kich, 20 Alis. 393; Miller State, 3 Ohio Stat. 476; and only that part of a stat¬ 
ute which is repugnant to the«conSltutiou shajj be dftcliM'od vo!cl. Fisher v, McGirr, 
1 Gray, 1. 

VOL. I. 
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It has accordingly become a settled principle in the legal 
polity of this country, that it belongs to the judicial power, as 
a matter of right and of duty, to declare; every Act of the legis¬ 
lature, made in violation of the constitution, or of any provision 
of it, null and void. The progress of this doctrine, and the 
manner in which it has been discussed and ^established, is wor¬ 
thy of notice. It had been very ably examined in The Federal¬ 
ist, (a) and its solidity vindicated by unanswerable arguments; 
but it was not until the year 1792 that it seems to have received 
a judicial consideration.^ 

- In Hayburn's case, which came before the Circuit Court of 
the United States for the district of New York, in April, 1791, 
the judges proceeded with the utmost delicacy and 
*451 * caution to declare an Act of Congress, assigning min¬ 

isterial duties to the circuit courts, to be unconstitutioifal. 
The court laid down the ppsition, that Congress cannot con¬ 
stitutionally assign to the judicial power any duties which are 
not strictly judicial; and that the Act in <piesti 9 n was not obli¬ 
gatory upon the court. But they nevertheless procffuded. volun¬ 
tarily and ex gratia, as commissioners, to execute the duties of 
the Act. 


and local institutions, there are fundamental ri^^hts declared in the constitution.^, and 
there arc constitutional checks upon the arhitrury will of majorities, coididcd to iho 
integrity and independence of the judicial department. M. Dc Toeqiioviilc seems to 
1)0 deeply impressed with the dangers in a democracy, of the corrupting and control¬ 
ling powCf of disciplined factioti, atid w<‘lT lie may be. The most dangerous and 
tyrannical of all crafts is party or political craft. The equal rights of a minor party 
are disregarded in the animated competitions for power j and if it were not for the 
checks and barriers to which I have alluded, they would ,fall a sacri/icc to the passions 
of fierce and vindictive majorities. See Tocqueville’s Dc la Pcmocratie en Amcrique, 
tom. ii. c. 15. The whole work is interesting, startling, profound, liberal, and instruc¬ 
tive. The author is remarkably fearless, candid, and unprejudiced in his discussions 
and refieciiou|. • 

{a) No. 78. . ' ^ 


1 A writer in the U. S. Law Magazine for June, 1850, p. 563, claims for North Carolina 
the honor of first establishing, by a judicial dectsion, ftio right of the judiciary to decide 
upon the constitutionality of an Act of tlie legislature. He refers to a case in 1 Martin's 
N. C. Rep. 48, decided in 1787. 

This periodical, es^blished in New York in 1850, by John Livingston, Ksq., is coiMucted 
with ability, and will be fouad useful to the profession. «It contains a digest of cases, and 
elaborate essays —original and selected—on legal topics. 
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■In Peunpylvania and North Carolina, the Circuit Courts of 
the United States, within those districts, equally held the Act 
not binding upon them, because the legislature had no right or 
power to assign to thorn duties not judicial; but they were not 
so accommodating as the Circuit Court of New York, for they 
declined to act unefcr the law in any capacity, (a) 

In 1792, the Supreme Court of South Carolina, in the case 
of Boitman v. Middleton^ (6) went further, and set aside an Act 
of the colony legislature, as bekig against common right and 
the principles of magna charta^ for it took away the freehold of 
one man and vested it in another, without any compensation, 
or any previous attempt to determine the right. They declared 
the Act to be ipso fado void, and that no length of time could 
gjjVc it validity. • This was not strictly a question arising upon 
any special j^rovision of the state constitution ; but the court 
proecedt^d upon those great fundamental principles which sup¬ 
port all gf^ornincnt and property, and which have btycn supposed 
by niany judges in Kngland to be sqfllcicntto check and control 
the rcgulaihMis of an Act of Parliament. The next case in which 
the power of the judiciary to disregard or set aside a statute for 
biniig repugnant to the constitution, was one *that came be¬ 
fore Judge Paterson, at Philadelphia, in April, 1795, (c) He 
asserteul the duty of the court, and the paramount au¬ 
thority ^of the constitution, in remarkably clear and *452 
decided language.' That was a case of an Act of Penn¬ 
sylvania, which he held to be unconstitutional, and not binding. 
He insisted that the constitution was certain and fixed, and 
contained the permanent will of the people, and was th*b supreme 
law, and paramount*to the power of the legislature, and could 
only be revoked or altered by the authority that made it; that 
the legislature was the cx^tnxe of the constitution, and owed 
its existence to the constitution, and derived its ptf>wers from 
the constitution, and all its Acts must be conformable to it, or 
else they will be void. • 

The same question ^..afterwards arose before the Supreme 
Court of South Carolina, in the c^se of Lindsay y. The Charles- 


(rt) 2 Dallas, 4l0,411,\l2. 

(c) Van Horne v.»Dorrance, 2 Dallas, 304. 


fo) 1 Bay, 252. 
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km Commissioners^ (a) and the power of the legislature to take 
private property for necessary public purposes, as for a public 
street, was freely discussed ; and though the judges were 
equally divided on the question whether it was a case in which 
the party was entitled to compensation, those who held him 
so entitled, held also, that the law was ur>constitutional and 
inoperative until the compensation was made. The judges, in 
exercising that high authority, claimed to be only the adminis¬ 
trators of the public will; and. the law was vpid, not because 
the judges had any control over the legislative power, but 
because the will of the people, declared in the constitution, was 
paramount to that of their representatives expressed in the law. 
In WhiUiriffton v. Po/k, (b) it was decided, in 1802, by the 
general court of Maryland, with great clearness and force, that 
an Act of the legislature repugnant to the constitution, was 
void, and that the courts had a right to determine when it was 
so void. ' ‘ 

Hitherto this question, as we have seen, was confined to 
some of the state courts, and to the subordinate or ei^ait courts 
of the United States. But in Marbur/j v. Madison (c) 
*453 the subject was brought under the oonsideratioil *of the 
Supreme Court of the United States, and received a 
clear and elaborate discussion. The power and duty of the 
judiciary to disregard an unconstitutional Act of Congress, or 
of any state legislature, were declared, in ‘an argument ap¬ 
proaching to the precision and. certainty of a mathematical 
demonstration. 

The question, said the chief justice, was, whether an Act 
repugnant to the constitution, can beconle a law of the land, 
and it was one deeply interesting to the United States. The 
powers of the legislature are define^ and limited by a written 
constitution. But to what purpose is that limitation, i^ thosb 
limits may at any time be passed ? The distinction between a 
goTernraeut with limited and unlimited powers is abolished, 
if those limits do not confine the persons on whom they are 
imposed, and if acts prohibi&td, and acts allowed, arc of equal 

’ e 

(«) 2 Bny, 38. • (6) * 1 Harr. & iiohns. Maryland Rep. 236. 

(c) 1 Cranch, 137. 
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obligation. If the constitution does not control any legislative 
Act repugnant to it, then the legislature may alter the constitu¬ 
tion by an ordinary Act. The theory of every government, with 
a written constitution, forming the fundamental and paramount 
law of the nation, must be, that an Act of the legislature repug¬ 
nant to the constitution is void. If void, it cannot bind the 
courts, and oblige th^m to give it effect; for this would be to 
ov<u*throw in fact, what was established *in theory, and to make 
that oi)erative in law which is not law. It is the province and 
the duty of the judicial department to say what the law is; 
and if two laws conflict with each other, to decide on the oper¬ 
ation of each. So, if the law be in opposition to the consti¬ 
tution, and both apply to a particular case, the court^must 
either decide thp case conformably to tlie law, disregarding the 
ednslitulion, or conformably to the constitution, disregarding 
the law. If the constitution be superior to an Act of the legis¬ 
lature, thd courts must decide between these conflicting rules, 
and Iiow can tficy close their eyes oh the constitution, and see 
only the 

Tills great question may be regarded as now finally settled, 
and I consider it to be one of the most interesting 
•points in favor of constitutional liberty, and of the *454 
security of property, in this country, that has ever been 
judicially determined, i/t) There never was any doubt or diffi¬ 
culty in New York, in respect to the competency of the courts 

(rt) See dofisions in the slate courts to the same point, in 1 N. H. Rep. 199. 12 
Ser^. &- Rawle, 330, 339. Charlton’s Rep. 176. 1 Harr. & Johns. 236. I Hayw. 28. 
2 ILxyw. 310, 374. 1 MurpiJiy, 58. 3 Desauss. 476. 1 Rep. Const. C. S. C. 267. 

' Lc Breton r. Morgan, 16 Martin’s Louis. Rep. 138. Ilokcu. Henderson, 4 Dev. N. C. 
Sup. Court Rep. 7. When a law requires a constitutional majority of more tlian a 
mere numeral majority, the courts of justice may look beyond the law into the pro¬ 
ceeding^ of tl)C legislature, to see that the prerequisites have been complied with, and 
that it has passed by the constitutional majorities. The State v. McBnde, 4 Missouri 

, Rep. 303. But this last point was left in doubt,In B. and N. F. Railroad'*;. City of 
Buffalo, 5 Hill’s N. Y. Rep. 209.i • 

} In De Bow e. Tlie People, 1 Denio, 9, it is hSftl that the judges, in declaring what the 
law is, may and should, if uecd be, estLumiue the ougroseed bills on file in the offioo of the 
^cretary of State, or, it seems, may consult the journals of the hoi^cs; and see Purdy w. 
People, 4 Hill, 384; Com. Bank «f B^alo v. Sparrow, 2%e«io, 97; Spangler t;. Jacoby, 
14 111. 297; People e. Supervisors, 4 Seld. 817, 
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to defctare a statute unconstitutional, when it clearly appeared 
to be so. Thus, in the case of The People v. Platty («) the 
Supreme Court held, that certain statutes affecting the right of 
Z. Platt, and his assigns, to the exclusive enjoyment of the 
river Saranac, were in violation of vested rights under his 
patent, and so far the court held them to be unconstitutional, 
inoperative, and void. The control which tfie judicial power of 
the ptate had, until thfc year 1823, over the passing of Laws, by 
thQ institution of the council of revision^ anticipated, in a great 
degree, the necessity of this exercise of duty. A law contain¬ 
ing unconstitutional provisions was not likely to escape the 
notice and objection of the council of revision; and the records 
of tfiat body will show, that many a bill which had heedlessly 
passed the two houses of the legislature, was objected to and 
defeated, on constitutional grounds. The records to which I 
refer, are replete with the assertion of salutary and sound prin¬ 
ciples of public law and constitutional policy, and tl^'y will for¬ 
ever remain a monument of the wisdom, firmness, and integrity 
of the council. (6) 

^ A statute, when duly made, takes effect from its 
sintuto takes (lato, when no time is fixed, and this is now the set- 

cftect. 1 1 1 1 T •' 

tied rule/ It was so declared by the Supreme Court 
of the United States in Matthews v. Zane^ (c) and it was 
*455 likewise so adjudged in *thc Circuit Court in Massa- 


(rt) 17 Johns. Rep. 195. 

(h) An Act of Congress having given .to liie Secretary of the Treasury the riglit of 
appeal from the collector of the customs, on his decision relative to unaseertainoJ 
duties, or dutias paid under a j)rotcst, it was licld, thatethe aggrieved merchant was 
confined to that remedy, mid could not sustain a suit at law against the collector. Car^ 
V. Curtis, 3 How. U. S. 236, The strong objection to the dcci.sion is, that it takes the 
final construction of statute law from the established courts, and places it in an executive 
officer, holdi|^ at the pleasure of the President. It is the common-law right of the 
citizen to appeal to the courts, on the authority of laws, and to seek there redress from 
wrong and oppression. The decision of the same court, in Bend v. Iloyt, 13 Peters^ 
recognized principles that seem to be at variance with the above decision. 

(c) 7 Wheaton, 164. ^ 


' The time when an Act jipproved and signed by the President takes efloct, can pA)p- 
erly Hpi>ear only frota the 4ct*itself, It goes into operation the day on wliich it Is approved, 
uud had relation to (jjio first monicut of that day. In rt Wclmau, 20 Vermont R. 663. 
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chusetts, in the case of The Brig Ann. (a) I apprehend that 
the same rule prevails in the courts of the several states, and 
that it cannot be admitted that a statute shall, by any fiction 
or relation, have any effect before it was ‘actually passed. A 
retroactive statute would partake in its character of the njis- 
■ chiefs of an eaf post facto law, as to all cases of crimes and pen¬ 
alties ; and in every other case relating to contracts or property, 
it would be against every sound principle. It would come 
within the reaeh of the doctrine, that a statute is not to have 
a retrospective effect; and which doctrine was very much dis¬ 
cussed in the case of Dash v. Van Kleeck, (b) and shown to be 
founded not only in English law, but on the, principles of 
general jurisprudence, (c) A retrospective statute, aficcting 
and changing vested rights, is very generally considered, in this 
Country, as founded on unconstitutional principles, ajid conse¬ 
quently inoperative and void, (d) * But this doctrine is not 
understqpd to appl^ to remedial statutes, which may be of a 
retrospective nature, provided they do not impair contracts, or 
disturb ajj^dulc vested rights, and only go to confirm rights 
already existing, and in furtherance of the remedy, 
by curing defects, and adding to the means •• of *en-. *456 

(u) 1 Gallison, 62. The samti rule is doclarcd iu New Jersey by statute. Elraer’a 
Bij^esf, 5a4. 

(/)) 7 Johns. Rep. 477. 

(f) Meiho potest mutare cotisilium suutn in alterius injuriam, Dig. 50, 17, 75, Tay¬ 
lor’s Elements of the Civil Law, 168. .,Code I, 14, 7. Bractou, 1, 4, fo. 228. Code 
Napoleon, art. 2. 

id) Tennessee Bill of Rights, sec. 20. New Hampsliirc Bill of Rights, art. 23. 
’ Osborne y. Huger, 1 Bay, 179. Ogden v. Blacklodge, 2 Cranch, 272. Bedford v. 
. Shilling, 4 Serg. & Rawl8, 401. Duncan, J., in Eakin u. Kaub, 12 Ibid. 363-372. 
Society v. Wheeler, 2 Gallison, 105. Washington, J., in Society for Propagating the 
Gospel u. New Haven, 8 Wheaton, 493. Merrill y. Sherburne, 1 New Hampshire 
Rep. 1,99. Ward y. Barnard, 1 Aiken, 121. Brunswick v. Litchfield, 2 Green leaf, 
*28. Proprietors of Ken. Pur. v. Laborec, Ibid. 275. Story, J., in Wilkinson v. Le- 
land, 2 Peters's U, S. Rep, 657, 658. Lewis v. Brackenridgo, 1 Blackford's lud. Rep. 
220. Jones y. Wootten, 1 Harrington's Del, R. 77. Forsyth v. Marbury, M. 
Ciuirltoo's Rop. 333. *Boyco y. Holmes, 2 Ala. R. y. s, 54. Williamson v. Field, 
2 jSundford's Ch. R. 534. « * 


• ' If statutes are not in terms retrospective, they will not receive that effect by construc¬ 
tion, .where injustice would be^thefJy produced. Danki^%Quack%nbU8li, 3 Beuio, R. 694. 
Hooker v. Hooker, 10 Smedes & Marsh. K. 699. . ' 
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forcing existing obligations, (a) Such statutes have been held 
valid when clearly just and reasonable, and conducive to the 
general welfare, even though they might operate in a degree 
upon existing rights, as a statute to confirm former marriages 
defectively celebrated, or a sale of lands defectively made 
or acknowledged.^ The legal rights affected in those cases 
by the statutes, were deemed to have been vested subject to 
the equity existing ugamst them, and which the statutes rec- 


(fl) Duncan, J., in Underwood Lilly, 10 Scr^. & llawle, 101. Tato ?r. Stoolz- 

foos, 16 Ibid. 3r). BlCiikney v. M. Bank, 17 Ibid, 64. TTepburn v. Cnrts, 
7 Watts, 300. Foster v. Essex Bank, 16 Mass. Rep. 243. Locke v. Dane, 9 Ibid. 360. 
Oriental Bank v. Freese, 18 Maine R. 109. Townsend v. Townsend, Peck's Tenn. Hep. 
16,17. Ibid. 266. State Bci^mudcz, 22 Louisiana R. 355. ^In Putin v. Projean, 
7 Louis. Rep. 301, it was admitted, that rights acquired under a contract could not be 
affected or modified by a subsequent statute; but then it was said that the means 
enforcing or insuring the enjoyment of such rights might be extended or restricted 
by the legislature, as ciitfumstunccs might require. This is a loose and dangcrou.s ad¬ 
mission. The language of the Supreme Court of New^Tork, in Butliu* v Palmer, 
1 Hill, 325, is eiiually so; and it seems to be there conceded, that the legislature has 
unlimited power to interfere with ve.«5ted rights, unless they be saved by some restric¬ 
tion to be found in the federal or state constitution !! ^ Cii. J. MarsllHUJ^n Sturges v. 
Crowninshicld, 4 Wheaton, 200, 207, spoke on this subject in a general and latitudi- 
nary miioner, which'was rather hazardous. Ho say.s, that the distinction ♦>ctwecn the 
oblitjation of a contract and the rcmvdij given to enforce that obligation, exists in the 
nature of tilings, and that without impairing the obligation of the contract, the remedy 
may be modified as the wisdom of the nation shall direct. Imprisonment of the debtor 
is no part of the contract, and he may bo released from imprisonment by the legisla¬ 
ture, without impairing the obligation.' So, statutes of limitatipn relate to the reme¬ 
dies. It, however, seems to me, that to lessen or take away from the extent and effi¬ 
cacy of the remedy to enforce the contract,' legally existing when the contract was 
made, impairs its value and obligation. The Supreme Court of the United States, in 
Mason u. Haile, 12 Wheaton, 378, adopted and established tho above dictum of (-h. J. 
Marshall, but not without a frank and just objection on tljp part of Mr. Justice Wash¬ 
ington, He observed, that the great and intelligible principle upon which tho cases of 
Sturges w. Crowniusbield and Ogden v. Saunders were decided was, that a retrospective 
state law, so far as it operated to discharge or vary tlic terms of an cxi.sting contract, 
impaired its obligation, and that a prospective law in its operation had not tfiar; effect; 
and in tho last ^asc cited this principle was subverted, and the distinction between 
retrospective and prospective laws, in their application to contracts, disregarded, and 

1 So an Act was held valid, which remedied defects and informalities in the constitution 
of a banking corporation, by declaring that the Sank shbuld be deemed to have been well 
organized. Syracuse City Hank DavfsVl^ Barb. 188. 

* The legislative power of a state is only limited by a constitutional prohlbi'tion of ex 
potifiicio laws, and of^aws impairing the obligations of contract. Baltimore & S. B. 
Co. e. N<febit, 10 How. U. S. 816. * Wilson r. Hardest^, 1 Maryland Ch. K. 66. McLeod v. 
Bui roughs, 9 Georgia, tlf 
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ognized and enforced, (a) But the cases cannot be extended 
beyond the circumstances on*which they repose, without putting 
in jeopardy the energy and safety of the general principles. (6) 
The English rule formerly was, that if no period was fixed by 


that to a!)oIish imprisonflient for debt, and ajiply it to oxistintj coiitraers, impaired 
^ their oblij^^atioii. In tJic sub>e(iuent cuho of Jat kson y. Lamphire, 3 IVters, 280, it 
was observed, that state legislatures hud the undoubted right to pass recording acts, 
by which the cider grantee should be postponed to a younger, if tlie ])rior deed was 
not recorded within a limited time. They have the like power to pass limiiution laws 
affecting the time of the remedy on existing eontrucis. 

(«) Goshen v. Stonington, 4 Conn. Tiep. 209. 'Wilkinson n. Leland, 2 Peters’s U. 
S. Rep. 627. Laiigdon r. Strong, 2 Veiiiiont Hep. 234. Watson r. Mercer, 8 Pe¬ 
ters’s U. S. He]». 88. 3 Story’s Com. on the Con.stitution, 267. 

{b) JietrospecfIvF hxwSf ixii used in the oini^titutions of Tennessee, North Carolina, 
aii^ Maryland, mean knvs impairing tlie obligation of contracts. J’erk’s ’r<‘nn. Kep. 
17. The Sufuxmc Court of the TTniicd States, in Satierlce y. Alatiliewson, 2 Peters. 
413, and in Watson y. Merecr, 8 Ibid. 110,declared that the constitution of the United 
Siato.s did not jirohibii the state.sfiom passing retrospective laws, devesting antecedent 
vested rights of property, provided snelj laws did not impair the oMigation of con¬ 
tracts, or partaKe of-tlic character of ear }iost farlo laws. The same doi trine was de¬ 
clared by tltf*,J^Iuef Justice of the UnitiMl States, in Charles River Bridge v. Warren 
BHdge, 11 Peters, 540. But though the constitution of the United Slates does 
not reach hitch state laws, they remain, nevertheless, to be in most cases strongly con¬ 
demned, as being contrary to right airl justice.^ 

It seems to be settled, as tiie sense of the courts of justice in llibs country, that the 
legislature cannot pass any deckimtvry law, or act declaratory of what the lawwas be¬ 
fore its jmssage, so as to give it any binding weight w'ith the courts. It is only evi¬ 
dence of the sense of the legislature as to (he pree.xisting law. (See tlic case of the 
Acts alluded vol. ii. pp. 23, 24.) The powers of government in this country 

are distributed in departments, and caelt. department is confined within its constitu¬ 
tional limit.s. The power that makes, is not the power to construe the law. That 
latter tnwjt belongs to the jiulieial de])artmeiU exclusively. Kent, Ch. J., in Jackson 
V. Phelps, 3 Ciiine-s, C9. Ogden v. Blaoklcdge, 2 Cranch, 272. Jones y. Wootten, 
1 Ilarringion’s Del. R. 77. $'ield v. The People, 2 Scammoa’s Ill, Hop. 79. (*oiton 
y. Bricu, 6 Robinson’s Louis. R. 11.5. When Lord Bacon com]>oscd his admirable 
aphorisms. Do Fontibus Juris, ho assumed the pro{)osition that declaratory statutes 
communicated an interpretation that was as cfficivcious as if it had been eoiuempoiury 
with the passage of the atalutt;. But in bis age, the partition of pow^eri'^mong dci)iu*t- 
tticnts was not accurately understood, or precisely defined, or constitutionally limited; 
and he held, notwithstanding, that they ought not to be passed, except iu eases hi 
which a retrospective operation to u statute would be just — leyes dechiraloriaa m ordi~ 
nato, nm in ajsllms, uhi le<jis eum j^isiicia M'drospicem possiut. Bacon's Workh, vol. vii. 
450* Aphorism, 51. •> 


1 By art. il. § 28, of the present constitution of Ohio, “.the gencnl assembly shall have 
no power to pass retroactive la-#»." The constitution of Veimossoe contains a similar 
provision. 
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the statute itself, it took effect by relation, from the first day of 

the session in which the Act was passed, and which' might be 

\ • 

some weeks, if not months, before the Act received the royal 
sanction, or even before it had been introduced into parlia¬ 
ment, (a) • This was an extraordinary instance of the doctrine 
of relation, working gross injustice and absiJrdity; and yet we 
find the rule declared and uniformly adhered to, from the time . 
of Henry VI. (6) All the judges agreed, in the case of Partridge 
V. Strange^ in the Glh Edward VL, (c) that the statute was to 
be accounted iii law a perfect Act from the first day of 
*457 the session ; and all persons •'were to be punished for an 
'•offence done against it after the first day of Ihe session, 
unless a certain time was appointed when the Act should take 
effect. In the case of The King v. Thurston, [d) this doctrine 
of carrying a statute back by relation .to the first day of the 
session, was admitted in the K. B.; though the consequence of 
it was to rertder an act murder, which would not have been so 
without such relation. The case of The Attorney-General v. ^ 
Panler, (e) is another strong instance of the apprK?S,t?6n of this 
rigorous and uyjustrule of the common law, even at so^late and 
enlightened a period of the law as‘the year 1772. An Act for 
laying a duty on the exportation of rice thereafter to be ex¬ 
ported, received the royal assent on the 29th of June, 17G7, and 
on the 10th of June of that year the defendants had exported 
rice. After the Act passed, a duty of one hundred and iifteen 
pounds was demanded upon th^ prior exportation, and it was 
adjudged, in the Irish Court of Exchequer, to be payable. The 
cau^e was carried by appeal to the British House of Lords, on the 
ground of the palpable injustice of punishing the party for an 
act innocent and lawful when it is done; but the decree was 
affirmed, upon the opinion"of the twelve jndges, that the ^statute • 
by legal relation, commenced from the first day of the session. 
The K. B., also, in Lalkss v. Holmes, (/) considered the rule to* 
be too well settled to be shaken, and that the court could not 
take notice of the great hard8lu\) of'the case. The voice of 

{a) 4.1nst. 25. ^ ^ (<) 33 Hen. VI. 18^ Bro. Exposition d^l Terms, 33. 

(r) I Plow, 79. ^ (r/) 1 Lev. Rep. 91. (r) 6 Bro# P. C. 553. 

(f) 4 Term Rep. 660, 
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reason at last prevailed; and by the‘statute of 33 Gfto. III. c. 13, 
it was declared, that statutes are to have effect only, from the 
time they receive the royal assent; and the former rule was 
abolished, to use the words of the statute, by reason of its 
great anmanifest injustice.^’ 

There is a good^eal of hardship in the rule as it now stands, 
both here and in England; for a statute is to operate 
from the very day it passes, if the law itself does not * es- * 458 
tablish the time. It is impossible, in any state, and 
particularly in such a wide-spread dominion as that of the 
United States, to have notice of the existence of the law, until 
some time after it has passed. It would be no more than rea¬ 
sonable and just, that the statute should not be deemed to 
operate upon thp persons and property of individuals, or impose 
pdins and penalties for acts done in contravention of* it, until 
the law was duly promulgated. The rule, however, is deemed 
to be fixed beyond the power of judicial control, and no time is 
allowed for the publication of the law before it operates, when 
the statute it^self gives no lime. Thus, in the case of The Brig 
Ann, (rt) the vessel was libelled and condemned for sailing from 
Newbnry^oort, in Massachusetts, on the 12tli of January, 1808, 
contrary to the Act of Congress of the 9th of January, 1808, 
though it was admitted the Act was not known in Newburyport 
on the day the brig sailed. The court admitted that the objec¬ 
tion to the forfeiture of the brig was founded on the principles 
of good sense and natural equity; and that unless such time be 
allowed as would enable the party, with reasonable diligence, to 
ascertain the existence of the law, an innocent man might be 
punished in his person and property, for an act which was inno¬ 
cent, for aught he knew, or could by possibility have known, 
when he did it. (i) 

• The tjode Napoleon (c) adopted the true rule on this subject. 
It declared, that laws were binding from the moment their pro- 


(а) 1 Gallison, 62. ^ 

(б) Judge Livingston, in 1810, held that the embargo law of December, 1807, did 
not operate upon a vessel which sailed from Georgia on the IStjj January, 1808, be¬ 
fore notice of the Act had arrived. I Paine’s Rep. 23. ^ • 

(c) Art. 1. 
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ihulgation could be known, and that the promulgation should 
be considered as known in the department of the imperial resi¬ 
dence one day after that promulgation, and in each of the 
*459 other departments of the French empire * after the expi¬ 
ration of the same space of time, augmented by as'many 
days as there were distances of twenty leagues between the 
seat of government and the place. The New York Revised 
Statutes {a) have also declared the very equitable rule, that 
every law, unless a-dilTerent time be prescribed therein, takes 
effect throughout the state, on, and not before the 20th day alfter 
the day of its final passage, {b) 

If^^the statute bo constitutional in its character, and has duly 
gone into operation, the next inquiry is, respecting its rqeaning; 
and thif leads us to a consideration of the established rules of 
construction, by which its sense and operation are to be under¬ 
stood. 


There is a material distinction between public and 

Acta, puU- . , * 

lie and pii -private statutes, and tlic books abound with cases ex- 

pbrining this distinction in ils upplicalicn to particular 

statutes. It is sometimes difficult to draw the line between a 

*1 

public and private Act, for statutes frequently relate to matters 
and things ihat are partly public and partly private. The most 
comprehensive, if not the most precise definition in the English 
books is, that public Acts relate to tlie kingdom at large, and 
private Acts concern the particular interest or benefit of certain 
individuals, or of particular blasses of men. (c) Generally 
speaking, statutes are j)ublic; and a private statute may rather 
be considered an exception to a general rule. It operates upon 
a particular thing or private persons. It is said not to bind or 
include strangers in interest to its - provisions, and they are not 
bound to take notice of a private Act, even though there be no 
general shving clause of the rights of third persons, "this is a 


(а) Vol. i 157. sec. 12. 

(б) By Revised Statutes of Massachnsetts/yi 1836, it is the tlfinieth day after, 
and by the con$titutioii of Mississijtni, a.s declared in 1833, is sixty days thereafter.^ 

(c) Dwarris bn Statutes, 464. Gill)crt on Ev. 39. 


fl-By art. iv,' ^ the constitution of Michigan, no Act shall take effect until ninety’ 
dfiya after the end of the session in 'which it is passed. < 
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Aafe and just rule of construction; and it was adopted by the 
^Jnglish couyts in very early times, and does great credit to their 
liberality and spirit of justice, (a) It is supported by the opin- 
iou of Sir Matthew Hale, in Lucy v. Levington^ (6) where he 
jlays down the rule to be, that though every man be so far a 
party to a private ^ct of Parliament, as not to gainsay it, yet he 
is not so far a party as to give up his interest. To take 
the *case stated by Sir Matthew Hale, suppose a statute !460 
recites, that whereas there was a controversy concerning 
land between A and J5, and enacts that A shall enjoy Uf this 
would not bind the interest of third persons in that land, because 
they are not strictly parties to the act, but strangers, and it 
would be manifest injustice that tiio statute should affect them. 
This rule, as to Jhe limitation of the operation of private stat- 
uffes, was adopted by the Supreme Court of New York, and 
afterwards by the Court of Errors, in Jackson v. Catlhu (c) It 
is likewise a general rule, in the interpretation ol smtutes limit¬ 
ing rights* and, interests, not to construe them to embrace the 
sovereign^jpojyer or governnient, unless the same be expressly 
named therein, or intended by necessary implication, (d) ^ There 

(a) 37 lien. VI. 15. Bro. ParliJiment, pi. 27. DoswclPs case, 25 and 26 Eliz. 
cited in Barrington’s case, 8 Co. 138, a. 

(5) 1 Vent. 175. 

(c) 2 Johns. Rep. 263. 8 Jolins. Rep. 520, S. C. 

(</) I Blacks. Com. 261. Cornyn’.s Dig. tit. Parliament, R. 8, The King v. Alien, 
15 East, 333. The King v* Jnhabir.ants#of Cumberland, 6 Term, 194. Story, J., 2 
Mason’s Rep. 314. Commonwealth v. Baldwin, l Watt’s Penn. R. 54. The People 
' V. Rossiter, 4 Cowen, 143. United States u. Hewes, U. S- D. C. for Pennsylvania, 
Pebruary, 1840, Crabbe’s U. 307. In cases of grants by the king, in virtue of hig 
prerogative, the old rale was said to bo, that nothing passed without clear and dctcr- 
mhaate words, and the grant was construed most strongly against the grantee, though 
the rale was otherwise as to private grants. Stanhope’s case, Hob. 243 Turner and 
Atkyns Hard. 309. Bro. Abr. Patent, pi. 62. 2 Blacks. Com. 347. Bat the rule 
was and is to be taken with much qualification, and applied to doubtf^ cases, where 
a choice is fairly open without any violation of the apparent objects of the grant. 
This was the doctrine in Sir John Molyu’s case, (6 Co. 5,) where it was held, #iat 
the king’s grant should Ife taken beneficially for the honor of th6 king and tlio relief 
of the subject; and Lord Coke ohservefi in that ca§e, on the gravity or wisdom of the 

1 State V. Milburn, 9 Gill, 105. But though not expressly named, the state is not ex- 
oinpted, in virtue yC .its sovwreignty, from the opemtlon of Jjivrs pawed for the mainteaiwioe 
thp (rty^centpnt of nr the ^mppoij of thi poor. Gladney e. Ueavors ^ 

u6eo.79; 

▼OL. L 
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is another material distinction in respect to public and private 
statutes. The courts of justice are bound, ex officio, to ^ke 
notice of public Acts without their being pleaded, for they,-are 
part of the general law of the land, which all persons, and par¬ 
ticularly the judges, are presumed to know. Public Acjs cannot 
be put in issue by plea, Nul tiel record canjiot be pleaded to a 
public statute ; the judges are to determine the existence of 
them from their own knowledge, (a) But they are not bound 
to take notice of private Acts, unless they be specially pleaded, 


ancient s^ges'of the law, who construed the kingV grants beneficially, so aa not to 
make any strict or literal construction in subversion of such grants. He also observed, 
in his eSmmentary on the statute of quo warranto, {18 Kd, I. 2 Inst. 496, 497,) that 
the king^s patents, not only of liberties, but of lands, tenements, and other things, 
should have no strict or narrow interpretation for the overthrowing of them; but a 
liberal and favorable construction for the nmking of them available in law, usque*ad 
p/sntWmem, for the honor of the king. And it was always conceded in the cases, 
that if the grant was declared to bo made ex certa scientia et mero motUy they were to 
be construed b'cncficially for the grantee, according to the intdnt exj^'ossed in the 
* grant, and according to the common understanding and propc^ signincatiou of the 
words. Alton Wood’s case. 1 Co. 40, b. In tlie case of Sutton’s Hospital, (10 Co. 
27,) the'doctrine was, that a grant for a charitable purpose is taken most favorably for 
the object, and that the usual incidents to a corporation are held to be tacitly annexed 
to the charter. » 

And if the royal grant was not in case of more bounty or donation, but one 
founded upon a valuable consideration, the stern rule never applies, and the grant is 
expounded as a private grant, favorable for the grantee, or rather according to its fair 
meaning, for the grant is a contract. See a clear and full view of the ancient law on 
the construction of royal grants, by Mr. Justice Story, in his opinion in Charles River 
Bridge v. Warren Bridge,, 11 Peters, 589-5^8. See, also, i«/ra, vol. ii.d56. 

In addition to the restrictions wliich the common law has imposed upon the opera* 
tion of private statutes, they are usually laid under special chocks by legislative rules, * 
or by law, ns to the notice requisite before a private bill can be introduced. See the 
notice requisite on the application to the legislature of N6w York for private purposes) 
N. T. R. S. 3d edit. vol. i, p. 161. The constitution of New York (art. 7, sec. 9,) re* 
quires the assent of two thirds of the members elected to each house, to every bill 
appropriating public moneys or property for private purposes.i So the legislature of 
North, Carolink is prohibited by their constitution, as amended 'in 1885, from passing 
any private law, without thirty days previous notice of application for the law. The 
catitioni cheeks, and course of proceedings, in the English parliament, on passing pri^ 
vatd bills, are delailed at large, and with great precision and ftccuracy, in May’s Tr^ 
tise upon the Law and Proceedings of ParliaihCBl, jip. 383--460. 

(a) The Prince’s case, 8 Co. 28, , 

1 This provision of tfie constitrtion of 1821, is not|Contlnued in the constitutlim of 1846. 
See aits. So and 7th the present eonstitution of New*York for the provisions affecting 
the passage of Aete or the legislature. * 
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and shown in proof, by the party claiming the effect of them. 
In,England the existence even of a private statute cannot be 
put in issue to be tried by a jury on the plea of ml tiel record^ 
though this may be done in New York under the Revised 
Statutes, (a) 

The title of the ^ct and the preambfe to the Act are, ijuies /or 
strictly speaking, no parts of it. (6) ^ They may serve to tauolf 
show the general scope and purport of the Act, and statutes, 
the inducements which led to its enactment. They may, at 
times, aid in the construction of it;(c) but generally they 
are loosely ^nd carelessly inserted, and are not safe exposi¬ 
tors of the law. The title frequently alludes to the subject- 
matter of the Act only in general or sweeping terms, or it 
alludes only to part of the multifarious matter of which the 
statute is composed. Tlie constitution of New Jersey, in 1844, 
has ad<jed a new and salutary check to multitudinous matter, 
by declaring (rf) that e\ery law shall embrace but one object, 
and that Ifeall be expressed in the title. So also in New York, 
by the re^dsed constitution of 1846, art. 3, sec. 16, no private or 
local bill shall embrace more than one subject, and that shall be 
expressed in the title.*-^ The title, as it was observed in United 
States V. Fisher^ ie) when taken in connection with other 
parts, may •assist in removing ambiguities where the *461 
intent is not plain ; for when the mind labors to discover 
the intention of the legislature, it seizes everything, even the 
title, from which aid can be dejived. So the preamble may be 


(o) Dwanis on Statutes, .^0. Trotter v. Mills, 6 Wendell, 512. 

(6) The King.y. Williams, I W. Blacks. Rep. Of). Mills y. Wilkins, 6 Mod. 62. 
(c) Sutton's Hospital, 10 Co. 23, 24, b. Boulton y. Bull, 2 H. Blacks, 465, 500. 
\dl Art. 4, sec. 7. (c) 2 Cranch, 386. 


• A Ogden V. Stjpng, 2 Paine, C. G. 584. 

a Tfie constitutions of Ohio, Missouri, Iowa, Indiana, Michigan, Georgia, and ofter 
states, contain a similar provision. *It has been ilo^ided, m-the latter state, that so much 
only of every statute as contains mattihr (fiiforent from what is' expressed in the title will 
be void. Mayor of Savannah v. State, 4 Geo. ii? The purpose of the requirement U, 
tli^t neither the legislature nor the 4 >ublic may be misled by the title ; and statutes are to 
be reasonably construed with a reference to this intent ^un Muttial Ins. Go. v. Mayor, 
4 field. 241; Guilford y. Gomell, fS B^rb, 616, 640 ; Conner 6. Ms^or, 1 field. 285 ; DavU 
y.' State, 7 Maryl. 161; Bell^lUe R. R. €o. y. Gregory, 16 III. 20.. ^' * 
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resorted to in order to ascertain the inducements to the making 
of the statute ; but when the words of the enacting clause sire 
clear and positive, recourse must not be had to the preamble. 
Notwithstanding that Lord Coke {a) considers the preamble as 
a key to open the understanding of the statute, Mr. Barrington, 
ii^his Observations on the Statutes, (6), has %hown by many in¬ 
stances, that a statute frequently recites that which is i*t the 
real occasion of the law, or states that doubts existed as to th6 
law, when in fact, none had existed. The true rule is, as was 
declared by Mr. J. Duller and Mr. J. Grose, in Orespignif v. 
Wittenoom (c) that the preamble may be resorted to in restraint 
of the generality of the enacting clause, when it would be in¬ 
convenient if not restrained, or it may be resorted to in expla¬ 
nation of the enacting clause, if it be doubtful. This is the 
whole extent of the influence of the title and* preamble in the' 
construction of the statute.^ The true meaning of the .statute* 
is generally ^nd properly to be sought fiH)m the body bf the Act 
itself. But such is the imperfection of human lan^age, and 
the want of technical skill in the makers of the If.wy^i-hat stat¬ 
utes often give occasion to the most perplexing and distressing 
doubts and discussions, arising from the ambiguity that attends 
them. It requires great experience, as well as the command of 
a perspicuous diction, to frame a law in such clear and precise 
terms as to secure it from ambiguous expressions, and from all 
doubt and criticisms upon its meaning. 

It is an established rule i;i thc<3xposition of statutes, that the 
intention of the lawgiver is to be deduced from a view of 
^ the whole, and of every part of a statute, taken and 
*462 * compared together. ((/) The real intention, when accu¬ 
rately ascertained, will always prevail over the literal 
sense of terms, (ej When the expression in a statute is special 

{g),Co. Lite. 79, ft. (6) P. 300, (c) 4 Tom Bep. 793. 

( 5 ) Co. Litt 381, a. Marshall, Ch. J., 12 Wheat^, 332. Mason i?.Fincli, 2 Sca#- 
III. ,R. 224. \j ( 

(c) Thompson, Ch. J.j in Tho People v. Utica Inss Co. 15 Johnson, 380, Whitney 
y. V^ithey, 14 Mass. B. 92. 

1 The tfiiua of the preamble m an aid in construing i treaty, Js considered in Little a, 
\^tsoD, 82 Maine K. 214. Its averments are to bo regarded tye admittad tra^. 
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or particular, but the reason is general, the expression should be. j 
deemed general, (a) Scire hges^ non hoc est verba ewrvm tenere 
sed vim ac potestatem^ and the reason and intention of the law¬ 
giver will control the strict letter of the law, when the latter ' 
would lead to^palpable injustice, contradiction, and absurdity. 
This was the doc^ine of Modestinus, Sceevola, Paulus, and 
Ulpianus, the most illustrious commentators on the Roman 
law. (b) When the words arc not explicit, the intention is to 
be collected from the context, from the occasion and necessity 
of the law, from the mischief felt, and the objects and the 
remedy in view; and the intention is to be taken or presumed, 
according to what is consonant to reason and good discre¬ 
tion. (c)' These rules, by which the sages of the law, accord¬ 
ing to Plowden^(d) have ever been guided in seeking for the 
inlicntion of the legislaturt*', arc maxims of sound interpreta¬ 
tion, which have been accumulated by the experience, and 
ratified by the approbation of ages. 

The wArds of a statute, if of common use, arc to be taken 
in their •natural, plain, obvious, and ordinary signification and 
import ;(e) and if technical words are used, they are to be 
taken in*a technical sense, unless it clearly appears from the 
context, or other parts of the instrument, that the words were 
intended to be applied difi’erently from their ordinary or their 
legal acceptation. (/} The current of authority at the present 
day, said Mr. Justice Bronson, (g) is in favor of reading stat- 


(а) 10 Cp. 101, b. 

(б) Dig. 1, 3, 17. Ibid. lib. 27, 1, 13) 2. Maledlcta interpretatio coirodtt vis¬ 
cera texti. — Lord Coke. 

(c) 10 Co. 57, b. 3 Co. 7. Tlowd. 10,57,350,363. Eyre, Ch. J., in Boulton v. 
Bidl, 2 H. Blacks. 490. Marshall, Ch J., 9 Wheaton, 189. 

(d| Pl^wd. 205. ' 

[e) Story, J., 1 Wheaton, 326. Lord Tenterden, 2 B, & Aid. 522. • 

(/) Certainty to a certain intent in general, is ordinarily sufficient in the conetruc- 
* tion of statutes. The wonls are to be taken in the sense, say the judges in Vernis»nt, 
that would convey the meaning required, to all men of ordinary discernment alike, 
and that may be called c€7'tain withoat lecurring to possible facts which do not appear. 
Eaidee v, Corinth, 9 Vermont Rep, 269. • 

20 Wendell, 561. In Malian v. May, 13 Meoson & Welsby, 511, die ordinary 

- ----— « --- ^- - 

^ See Barker r. Esty, 19 Vermont B. isf. « 

*44* 
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utea according to the natural and most obvious import of the 
language, without resorting to subtle and forced constructions, 
for the purpose of either limiting or extending their operation.* 
A saving clause in a statute is to bo rejected, when it is directly 
repugtiant to the purview or body of the Act, «nd could not 
stand without rendering the Act inconsistent and destructive of 
itself, (a) Lord Coke, in Alton Wood's case, (b) gives a partic¬ 
ular illustration of this rule, by a case which would be false 
doctrine with us, but wliich serves to show the force, of the rule. 
Thus, if the manor of Dale be by express words given by statute 
to the king, saving the right of all persons interested therein, or 
if the statute vests the lands of A in the king, saving the 
*463 rights of A, the interest of the owner is not * saved, in¬ 
asmuch as the saving clause is repugnapt to the grant; 
and if it were allowed to operate, it would render the gra'nt 
void and nugatory. But there is a distinction in some of the 
books between a saving clause and a proviso in tke statute, 
though the reason of the distinction is not very apj^arent. It 
was held by all the barons of the Exchequer, in tl\f! c»>e of 
Attorney-Genera! v. The Governor and Company of Chelsea 
Waterworks, {c) that where the proviso of an Act Of Parlia¬ 
ment whs directly repugnant to the purview of it, the proviso 
should stand, and be hold ^repeal of the purview, because it 
speaks the last intention of the lawgiver.^ It was compared to 
a will, in which the latter part, if inconsistent with the former, 


rule of coustruction was declared to bo, that words were to be construed according to 
their strut and primary acceptation, unless fiom tlic context of the instrument, and 
the intention of the parties, to be collected from it, tlftjy appear to be used in a dif¬ 
ferent sense, or unless in their strict sense they are incapable of being carried into 
effect. 

(o) Flowd. 565. 8 Taunt. Rep. 13-18. (6) I Co. 47, 

• (c) Fitz. Rep. 195. 4 Geo. 11. ‘ 


1^* It is a rule, (says Burton, .T ,) in the construction of statutes, that in the ffrst instance, 
the gromtuaticnl sense of the words is to be adhered to. If that is contrary to, or 
sistent with any expressed intention, or any'doclaitid purpose of the statute, or, if It 
would involve any absurdity, repugnahefe, or inconsistency in its different provisions^ the 
grammatical sense must thou bo modified, extended, or abridged, so fhr as to ivotd sUch 
an inconvenience, but^no fifrther.” Warburtou n. Loveland, 1 Had.& Brooke, (Irish,) 648. 
Toldeil^t). Colt, 1 M. & W.* 2(fi, ' 

3 ijS^end V. Browp, 4 Zabr. 80. 
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supersedes and revokes it. But it may be remarked upon this 
case of Fitzgibbon, that a proviso repugnant to the purview of 
the statute, renders it equally nugatory and void as a repugnant 
saving clause; and it is difficult to see why the Act should be 
destroyed by the one, and not by the other, or why the proviso 
and the saving clause, when inconsistent with the body of the 
Act, should not both of them be equally rejected, (a) There is 
also a technical distinction between a pi'oviso arid an exception 
in a statute. If there be an exception in the enacting clause 
of a statute, it must be negatived in pleading; but if there be 
a separate proviso, that need not, and the defendant must show 
it by way of defence, (b) ^ 

Several Acts in pari materia, anA relating to the same subject, 
are to be taken ^together, and compared, in the construction of 
them, because they are considered as having one object in view, 
and as acting upon one system. This rule was declared in the 
cases of J^ex v. Loxdale, and the Earl oj Ailesbuiy v. Patti- 
son ; (c) and the rule applies, though some of the statutes may 
have expired, or are not r(>ferred to in the other Acts. Thb 
object of the rule is to ascertain and carry into efiect the 


(o) In Savings Institution v Makin, 23 Maine R 360, it WtW held, in the case 
which led (0 a great and able di'^cussion, that a saving cl lusc in a btatutc, ike form 
i)f a piotf/so, icstriauig in certain cases the operation of the geneial language of the 
enacting clause, was not void, though the pioviso be lepugnant to the general lan¬ 
guage of the enacting clause. The tiuc principle undoubtedly is, that the sound m- 
teipretation and meaning of the statufb, on a view of the enacting clause, paving 
clause and proviso, taken and constuied together, are to pro ail If the principal 
object of the Act can be accomplished and stand, under the restriction of the saving 
clause or proviso, the same not to be held void for lepugnancy 
(6) bpicres V. Parker, 1 Teim, 141 Abbot, J , 1 Barnew & Aid 99 Thibault tv 
Gibson, 12 Mccson & Welsby, 88 Id 740 The office of a pioviso is either to except 
somelinng from the enacting clause, or to qualify or restiam its geneiahty, or to c5t- 
qlude possible ground of mismtcipietation of Us extent Sto^, J, Minis v. 
United States, 15 Peters’s U S R. 445 Boon tJ. Juliet, 1 Scammon’s III R 
258 .^ 

(c) > Bum Hep 44^ Doug Bep 28. See, also, Vernon's case, 4 Co 4 4 Term 
R, 447, 450. 6 lb. 417. Dwams on Statute**, 569 Thompson, Ch J, 15 John¬ 
son, 380, S P. " * _ 

* I People 0 . Toynbee* a Park. C. R 829, 864. Bratton State, 4 Ind. 602. 

2 In oonstming statutes, a prdriso^ay be limited to th^gen«ra| scope of the enaOtibg 

19 Vermont B. ia9» « 
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*464 intention; and it is to be inferred *that a code of stat- 

f 

. utes relating to one subject was governed by one spirit, 
and policy, and was intended to be consistent and harmonious 
in its several parts and provisions. Upon the same principle, 
whenever a power is given by a statute, everything necessary 
to the making of it effectual, or requisite to attain the end, is 
implied. Quando lex aliquid concedit, concedcre videtur et id, 
per qmd deveniiur ad illud. 

V ; Statutes are likewise to be construed in reference to the prin¬ 
ciples of the common law; for it is not to be presumed that the 
legislature intended to make an^ innovation upon the common 
law, further than the case absolutely required. This has been 
the language of the courts in every age ; and when we consider 
the constant, vehement, and exalted eulogy which the ancient 
sages bestowed upon the common law as the perfection 6f 
reason, and the best birthright and noblest inheritance of the 
subject, we cannot be surprised at the great sanction^given to 
this rule of construction. It was observed by the judges, in the 
ttose of Stotoell v. Zouche, (a) that it was good fqr th^ exposi¬ 
tors of a statute to approach as near as they could to the rea¬ 
son of the common law; and the resolution of the barons of 
the Exchequer, in IleydorCs case, {b) was to this effect. For 
the sure and true interpretation of all statutes, whether penal 
or beneficial, four things are to be considered : What was the 
common law before the Act ? what was the mischief against 
which the common law did no[; provide ? what remedy the 
parliament had provided to cure the defect; and the true reason 
of the remedy ? It was held to be the duty of the judges to 
, make such a construction as should repress the mischief and 
advance the remedy, (c) 

In the construction of statutes, the sense which the contem¬ 
porary mer^bers of the profession had put upon them, is deemed 
. of some importance, according to the maxim that 
• 4§6 • contemporanea expositio est fortissima in lege, (d) ,Stat- 


(1 


</ 


{a) Plow4. SW: . , . ^ (6) 3 Co. 7. • 

Th||^i» eBpecially the ease as to statutes which relate to matters of public utility, 
as to eS^Kishments piety, charity, education, and public improvements, 

lea.QQ«ccase, U 71f». ^ t i, ^ 

idfitvvvhefo the Daiminfi' of a statute is duhiotiR. imaM ia a. inat to at- 
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utes that are remedial, and not penal, are to receive an equi- \ 
table interpretation, by which the letter of the Act is some* ^ 
times restrained, and sometimes enlarged, so as more effectually . 
to meet the beneficial end in view, and prevent a failure of'the 
remedy. They are construed liberally, and vllra but not contra 
the strict letter. (a)t This may be illustrated in the case of the 
registry Acts, for giving priority to deeds and mortgages, accord¬ 
ing to the dates of the registry. If a person claiming under a 
register deed or mortgage, had notice of the unregistered prior 
deed when he took his deed, and procured the registry of it in 
order to defeat the prior deed, he shall not prevail with his prior 
registry, because that would be to counteract the intent and 
policy of the statutes, which were made to prevent and not to 
ughold frauds. . Statutes are sometimes merely directory, and, 
in that case, a breach of the direction works no forfeiture or in¬ 
validity of the thing done; but it is otherwise if the statute be 
imperative. (6) ^ 


pound it jaMS at norma toquandi are governed by iisuge. Tlio moaning of things 

spoken or written must ho, as it hath been constantly received to bo, taken from com¬ 
mon acceptation. Ch. J. Vaughan, in Sheppard v, Gtisnold, Vjiugh. Ucp. 169. A 
contemporary exj^ositiof!, even of the constitution of the United States, practised* 
and ac(juiof?ccd in for a period of years, fixes the construction. Stuart n. Laird, 

1 Cranch, 299. Martin v. Hunter, I Wheaton, 304. Cohens v, Virginia, 6 Wheaton, 
264.'' 

(а) Dwarris on Statutes, 615 ei seq. 

(б) To interpret a statute strictly, is to adliere precisely to the words or letter of 

the law, which include, of course, fewe% particulars than a freer construction. To 
interpret it liberally, largely, or comprehensively, is to carry the meaning of tlio law¬ 
giver into more complete effect than a confined interpretation would allow. It may 
be termed the rational interpretation. Kutherforth’s Inst. b. 2, c. 7, secs. .1-11. The 
general rule, even in the construction of a constitution is, that where it gives a general 
power, or enjoins a duty, it gives by implication every particular power necessary for 
the exercise of the one, or the performance of the other. But if the means for the 
exercise «>f the power be also granted, no otfier or dtfTerent means or powers can be 
Implied. Field v. The People, 2 Scammon's Ill. Rep. 7^. * 

1 People V. Cook, 14 Barb. 259; for the force of affirmative or negative words in dfter- 
miningthe imperative or directory character of statutes, see Savage r. Walslie, 26 Ala. 619. 

Penal statutes are to be constmSd strictly. By this is meant only that they are not to 
be so extended by implication, and beyond the* fegitimate import of the wonla used as to 
embrace oases or nets not clearly described by suoh words. They are not to be made to. 
invoitfl an absnrdity, or frustrate the design of the legi8]|tors. BiTwson v. The State^ 19 
Conn. IL 299. United States v. Soodfng, 12 Wheaton^s R. 480 . 

9 Sm Myriok v» Hasey, 2% Maine R. 9. Whitcomb Rood, 20 Vermont B. 49. 
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I 

Effect of penal and temporary by the terins or 

nature of it, the party offending must be prosecuted 
and punished before the Act expires or is repealed.^ 
Thdugh the offence be committed before the expiration of the 
Act, the party cannot be punished after it has expired, unless a 
particular provision be made by law for th^ purpose, (a) If a 
statute be repealed, and afterwards • the repealing Act be re¬ 
pealed, this revives the original Act; (6)® and if a statute be 
temporary, and limited to a given number of years, and expires 
by its own limitation, a statute which had been repealed and 
supplied by it, is ipso facto revived, (c) If, before the expiration 
of the time,.a temporary statute be continued by another Act, it 
was formerly a question under which statute acts and proceed¬ 
ings were to be considered as done. In the case of The College 
of Physicians, {d} it was declared, that if a statute be limited to 


(o) MiHer’s esse, 1 Wm. Blacks. Hep. 451. Marshall, Ch. J., in Yea’tion v. United 
Stated, 5 Cranch, 281. The Irresistible, 7 Wheaton, 551. The United States w. 
Passmore, 4 Dallas, 372. United States v. Preston, 3 Peters, 67. The v. Cole, 
2 M’Cord’s Rep. 1. Anon. 1 Wash, Cir. Rep. 84. The State v.^The Tombeckbeo 
Bank, 1 Stewart’s Ala, Rep. 347. Pope v. Lewis, 4 Alabama R. N. S. 487. Com- 
^raonwealth v. MarsTiall, 11 Pick. Rep. 3.50, Allen u. ParroY^, 2 Baylcy's S. C. R.cp. 
584. The same as to judicial proceedings betjm under an Act, and not finished when 
it is repealed. They cannot be pursued. I Wm. Blacks. Rep. 451. 4 Ycales, 392. 
Wharton’s Dig. tit. Statutes A., n. 6. Butler v. Palmer, 1 Hill’s N. Y. R. 324. The 
proceeding must have been executed, and not executory, to save it from being lost by 
the repeal. But it seems that a seaman in the navy, put under ahrest before his term 
of service expired, bo retained for trial by a court-marshal after his term has ex¬ 
pired. This rule of construction is indispensable to the discipline of the navy. Case 
of Walker on corp., American Jurl.it, No. 6, p. 281. 

(6) Case of the Bishops, 12 Co. 7. 2 Inst. 686. Doe u. Naylor, 2 Blackf. Ind. 
"Rep. 32. M'Nair u. Ragland, 1 Bad. & Dev. Eq. Cos. 625.,^ .Commonwealth v. 
Churchill. 2 Metcalf’s Rep. 118. Wheeler v. Roberts, 7 Cbweir, 536. A statute in 
Ohio, of February Uth, 1809, and of Illinois of 19th of January, 1826, abolished the 
rule of the common law staled in the text, as to the constructive revival of, repealed 
statutes. ^ ^ 

(c) Collins V. Smith, 6 Wharton, 294. 

(<f) Littleton’s Hep. 212. 

1 FenSlon's Petition, 7 Barr’s R. 178. Regina k Inha'b. of Denton, 14 E. L. & E. R. 124. 
Saco «. Gurney, 84 Maine, 14. State s.'^t'ornnans, 6 Porter, (Ind.) 280. Eaton v, Graham, 
11 Ill. 61ft The repeal of » penal statute does not alfect rights !a penalties, vested tn pri¬ 
vate i^ijjj^iduals undet«thd provisions of the statute. Lakeman v. Moore, 83 N. Hv 410. 

8 TJl^riginal atatute Is ived even where it wa^ rophaled by implication Only. Has¬ 
tings k Aiken, 1 Grftyf 168. 
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seven years, and afterwards by another statute be made per- 
' petuai, proceedings ought to be referred to the last statute, as 
being the one in force. But this decision was erroneous, and 
contrary to what had been said by Popham, Ch. J., in JDitiffley 
V. Moor; (a) and all acts, civil and criminal, are to be charged 
under the authority of the first Act. Thus, in the case of Rex 
V. Morg-an, (h) on ah indictment for peijury, in an affidavit to 
hold to bail, it was laid to have been ‘taken by virtue of the 
statute of 13 Geo, I., which was a temporary law for five years, 
and which was afterwards, and before the expiration of it, con¬ 
tinued by the Act of 6 Geo. IL, with some alterations. Lord 
Chief .lustice Hardwicke said, that when an Act was continued 
by a subsequent Act, everybody was estopped to say the first 
Act was not in fpree; and as the Act in question was not altered 
in* respect to bail, the offence was properly laid to have been 
done against the first Act. In Shipman v. Henbest, (c) the King’s 
Bench heU, that if a statute be permitted even to expire, and 
be afterwards revived by another statute, the law derives its 
force froji th^ first statute, which is to be considered as in oper¬ 
ation by means of revival. If, however, a temporary Act be re¬ 
vived after it has expired, the intermediate time h lost, without 
a special provision reaching to the intermediate time, (d) 

•If a statute inflicts a penalty for doing an act, the *467 
penalty implies a prohibition, and the thing is unlaw- 
ful, though there be no prohibitory words in the statute, penalties. 


(a) Cro. BHz. 750. (6) Str. 1066. (c) 4 Term llep.^109. 

(flf) Statutes are not consid^r^ to be repealed by implication, unless the repugnancy 
between the new provision and a former statute be plain and unavoidable^ Foster’s 
case, 11 Co. 56, 63 It. 1 Rol. Rep. 91. 10 Mod. Rep. 118, arg. Bacon’s Abr. tit. 
Statute 1). A construction which repeals former statutes or laws by implication, and 
davests long-approved remedies, is not to be favored in any case. Co^Jcn, J., 3 Hill, 
472. A statute cannot be repealed by non-user: White v. Boot, 2 Term, 274; Dwar- 
eU on Statutes, 529; though it is said to have been held in the Scotch law, that stat¬ 
utes lose their force by desuetude after sixty years. See Dr. Irving's Introductioif to 


1 Commonwealth Herrick, 6 Cush. 465. But if the subsequent statute clearly pro* 
scribe ^e only Vale to be observed, the former statute, though not mpugnant, Is repealed. 
Davlw FairbaBrn, 8 How. U. SJ 686? Dexter and Limmet F. B.' Co. e. Allen, 16 Barb- 
16. 
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Lord Hdt, in Bartlett v. Viner, (a) applied this rule to the 
case of a statute inflicting a penalty for making a particular 
contract, such as a simoniacal or usurious contract; and he held 
that the contract was void under the statute, though there was 
a penalty imposed for making it. The principle is now settled, 
that the statutory prohibition is equally efficacious, and the ille¬ 
gality of a breach of the statute the same, whether a thing be 
prohibited absolutely, or only under a penalty, (b) * The New 
York Revised Statutes, (c) make the doing an act contrary to a 
statute prohibition a misdemeanor, though no penalty be im¬ 
posed. Whether any other punishment can be inflicted than 


the Study of the Civil Law, pp, 123-127, on the doctrine in Scotland derived from the 
civil law, tJiat laws may be abrogated by long disuse.*-* 

(a) Garth. 251. Skinner, 322, * 

(/;) Bensloy Bignohl, 5 Barnew. & Aid. 335. Do Begnis v. Arraistead, 10 Bing. 
107, S. V. Dwarris on SUitutes, 536, The State v. Fletcher, 5 New llamp. Hep. 
257. Every statute made to redress an injury, grievance, or mischief, ^aVcs an action 
to the ])arty aggrieved, either expressly’or by implication. Vaq Hook v. Whitlock, 

2 Edward’s V. C. Rep. 304. Affirmatives in statutes that introduce a p«,w rule, im* ■ 
ply a negative of all that is not within the purview. Hob. Rep. feOS. And when a 
statute limits a tiling to be done in a particular form, it includes in itself a negative, 
Vk : that it shall not be done otherwise. Plpwd. 206, b. Affirmative words in a 
statute do sometimes imply a negative of what is not affirmed, as strongly ns if 
expressed. Nott, J., in Cohen v. Iloff, 2 Tredway's Rep. 661. The word in a 
statute, moans must or shall, when the public interest or riglits are concerned, or the 
public or tiiird persons have a claim, de ymr, that the power shall be exercised. 
Alderman Baekwoirs case, 1 Vern. 152. King i'.*Barlow, 2 Salk. 60?. King v. In¬ 
habitants of Derby, Skinner, 370. Tlio King v. Mayor of Hastings, 1 Dowling & 
Ryland, 148, Newburgh Turnpike Co. b. Miller, 5 Johnson’s Ch. K. 113. See, 
also, 5 CowCD, 193. 1 Peters, 64. 9 Porter, 390.** Though penal statutes are said 
to be ^onstrued strictly, yot the courts are bouud to give effect tp their plain and 
obvious meaning, and not narrow the construction. Hhey must search out and fol¬ 
low the true iutent of the lawgiver. Bullcr, J., in 1 Term, 101. Story, J., in 3 Sum¬ 
ner, 209. Pike v, Jenkins, 12 N. H. Rep. 255.4 
(c) Vol. ii. p. 696, sec. 39. 


1 But when tlie object of the law is jperely to protect the revenue, the imposition of 
pevolty is not intended to be construed as a prohibition of the contract. Griffith v. 
8 Denio, 326. 

. 3 And it was held in O’Hanlon v* Myers, 10 Rxh. Li^w,(S. C.) 121, that an Act may be¬ 
come iuoport^va from non-user wjd feom disuse of the punishment prescribed, such as 
“jiitting publicly in the stocks,” • - 

« b. Fearsone,9 How. U. S. 348., . * ., ‘ 

* In o^truS^ statctcii, courts cannot taltfj mtt view^he motaves d the low^d^si^ 
furthej^^an they ar^dxpressed in the statute. State v. 12 La. An. 598. 



629 


LEC. XX’] SOURCES OF MUNICIPAL LAW. 

the penalty given by the statute, has been made a serious ques¬ 
tion. (ff) The Court of K. B., in Rex v, Robinson, {b) laid down 
this distinction, that where a statute created a new offence, by 
making unlawful what was lawful before, and prescribed a par¬ 
ticular sanction, it must be pursued, and none other; but where 
the offence was pqpishable at common law, and the statute pre- 
scribe<l a particular remedy, without any negative words, ex¬ 
press or implied, the sanction was cumuVtive, and did not take 
away the cornmon-law pmiishinent, and either remedy might, 
be pursued, (e) The same distinction had been declared long 
before; (d) and the proper inquiry in such cases is, was the 
doing of the thing for which the penalty is inflicted, law/ul or 
unlawful, before the passing of the statute ? If it was no oftence 
befon;, the party offending is liable to the penalty, and to noth¬ 
ing else, (e) The distinction between statutory offences, which 
arc prohibita only, or mala in sc, is now exploded, 
and a breach of the statute law, in either * case, is equally * 468 
unlawful and fijually a breach of duty; and no agree¬ 
ment, fewnde^ oil the contemplation of either class of ofl’ences 
will be enforecid at law or in equity, (f) 

There‘are a number of .other rules, of minor importance, 
relative to the construction of statutes, and it will be suflieieat 


{<() If a slatuto creates an offence, and does not make it indictable, out prescribes a 
lionalty, a resort to an indictment is precluded. The State v. Maite, 6 llumjdirey’s 
Tenn. K. 17. • 

(6) ‘2 Rurr. 799. Almy v. Harris, 5 Johnson’s R. 175. Stafford t'. Ingersol, 
3 inil's U. 38, S. P. 

(r) Ry common law, acts contra bonoa mores arc indictable; but in Louisiana there 
is no such mass of undefineef indictable offences, and no act is indictable that is not 
made i\ statute offence and indictable. The State v. Williams, 7 Rob. Rep. :>52. ' 
(rf) Custlo’s case, Cro. J. 644. Regina v, Wigg, 2 Salk. 460. 

(c) A ijui'stion raised in the N. Y. District Court of the United States, in the 
4h*se of The United States v, dates, (4 New York Legal Observer for Jtfmiary, 1846,) 
how far a jicnnl statute was to be deemed cumulative, or a mere repeal of u prior 
ftutute, and ojily the substitution of another penalty, leaving both penalties or punilh- 
ments to be indicted. The question in most cases resolves itself into an inquiry os 
to the intention of the siibscquentdaw. •Cumulative penalties merely, do not repeal a 
former statute; but when new qualifications 6r* •modifications are added, the repeal 
may be inferred ; and if the case be not clear, such ought to be the inference, lest a 
person might be twice punched for the tame offence. ^ * 

(/) Aubert u. Maze, 2 Bos. S Putler, 371. Cannan Blyco, 3 Bamew, & Aid. 
179. Daniels, ex partem U.Vesey, 191. • 

VOL, I. ^6 
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to observe, generally, that the great object of the maxims of 
interpretation is, to discover the true intention of the law ; and 
whenever that intention can be indubitably ascertained, and it 
be not a violation of constitutional right, the courts are bound 
to obey it, whatever may be their opinion of its wisdom or pol¬ 
icy. {a) But it would be quite visionary.to fxpcct, in any code 
of statute law, such precision of thought and perspicuity of 
language, as to preclude all uncertainty as to the meaning, and 
exempt the community from the evils of vexatious doubts and 
litigious interpretations. Lord Coke complained, (ft) that in 
his day great questions had oftentimes arisen “ upon Acts of 
Parlif^ment, overladen with provisos and additions, and many 
times on a sudden penned or corrected, by men of none, or very 
little judgment in law.’^ (c) 


(a) Lord Mansfield, in Pray v. Kdie, 1 Term, 313. Willes*s Uep. 397. United 
States V. Ifishcr, 2 Crancli, 399. Quoties in verbis nulla est ambiguitaSf ibi nulla expo- 
sitio I'ontra verba espressa Jienda est. The English judges have i frequently observed, 
in answer to the remark that the legislature meant so and so, tha^ they^'?. that case 
have not so expressed themselves, and therefore the maxim applied, guod voluit non 
dixit, Where I t\nd the words of a statute perfectly clear, I shall adhere to the 
words,*’ said Denman, Ch. .f., in 4 Neville & Manning, 426. 

(/y) Pref. to 2 Co. 

(o) In Douglass v. Howland, 24 WendelPs U. 4.')-47, Mr. Justice Coweii has ex¬ 
pressed himself with a justice, strength, and truth on the subject of the interpretation 
of statutes, worthy to be transcribed. “ We cannot,** lie observes, escape the power 
of construction, so long as wc have a Judicial system. Well-known rules in the con¬ 
struction of statutes ought not to bo departed from. Statutes in affirmance of the 
common law, or in affirmance of judicial construction upon a former statute, ought 
not to be holden a deviation from the former law, unless it be obviously so. There 
is scarcely any branch of legal policy more worthy of being enforced, than that which 
aims to Jccop the laws of a nation the same in all respects from one age to another, 
except in points where change becomes absolutely necessary. Time, says Lord Hale, 
is wiser than all the wits in the world, and the law which has been tried by it lias the 
highest possible evidence in its favor. Time is the schoolmastcr^which teaches law 
most effectually, and without which it cannot be generally known. In the New Yo^A. 
Revised Statutes of 1830, avast deal is made up of enactments intended mci*cly to 
repeat what had been decided by our own or the English courts. But changes in thfe 
language of the reports, or rules of court, or the old statutes, occur at every step of 
the revision. All the general Acts wore remoiellcdc An arrangement more scientific, 
ft style improved in elegance and simplicity, were sought to bo introduced throughout 
the whole; hence short paragraphs, made up of short sentences, generalities, ellipses, 
complications, equivalent wprds or translations, for olif and well-defined technical 
terms. In short, the old c^stamo was dismissed*, anfi that of the civil code of France 
adopted as nearly af could be Yet I take it that the ma^n substtoce of what we had 
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Various and discordant readings, glosses, and commentaries, 
will inevitably arise in the progress of time, and, perhaps, as 
often from the want of skill and talent in those who comment, 
as in those who make the law. Though the French codes, 
digested under the revolutionary authority, are distinguished 
for sententious brevity, there are numerous volumes of French 
reports already extant, upon doubtful and difficult questions, 
arising within a few years after those codes were promul¬ 
gated, (a) 

*The Emperor Justinian, in one of the edicts which *469 
he published in confirmation of the authority of the Pan¬ 
dects, and prefixed to that work, expressly prohibited the civil- 


b^ore was always inloiided to bo retained. The revision was mainly a reenactment 
or codification of the substance, the principle of what wo had before, though I admit 
the identity cannot easily be asccrtaineil in very many instances. It eunnot be that 
the formal changes 1 have mentioned meant a change in substance. JTIn: tranwmta- 
tion of a principle of the common law, or a rule of practice, into a statute, or an old 
statute, or its rcccfved construction into a new one, without a palpable design to de¬ 
part from^s former, ought not to be considered as a departure. Wc arc then left 
where wc were, with all the old helps about us, the old lights burning. It has been a 
settled rul(^ in respect to the revision, in 1801, of the old statuten, that where the law 
was antecedently settled by clear expressions or adjudications, the mere change of 
phraseology was not to be construed a change of the law, unless such phraseology evi¬ 
dently purported an intention to work a change. Case of Yates, 4 Johnson’s Tt. 359. 
Taylor v, Delniicey, 2 Gaines’s C. in Error, 150, 151.^ If such was the rule of con¬ 
struction under the revision of 1801, which proceeded by cautious and prudent steps, 
fearful to go even beyond a change of orthography, what shall we say of an age when 
there is literally a mania for changing ei^ery law in some way ? 

We nre reminded by these remarks of the principles of Solon, the Athenian law¬ 
giver, that it was better to retain old laws, even though in some respects objection¬ 
able, than to bo always eager to change them for new ones, though possibly superior. 
Little or no confidence can be placed in the authority of laws which ore inoc8S,aiitly 
altered, remodelled, and exchanged; and tho.so only which have been sanctioned and 
C8tabli^hed by long usage, and under which the citizens had, as it were, been born and 
educated, arc likely to be religiously observed. Schdman's Dissertations on the 
Assemblies of the Athenians, Cambridge, 1837, p. 240. * 

^ (rt) The Journal du Palais, presentant la Jarisprudcnco de la Cour do Cassation, 
et des Cours Royalcs, sur ^application de tous Ics Codes Fran^ais aux quesyons 
doutcttses et difficiles, had amounted, in 1818. to fifty volumes and upwards. From 
the time of the French revolutifn do\fn to 1828, there were one hundred volumes of 
statutoty law made in France. • ’• 


^ When an English statute, wfilch^as received a construction, is adopted, the 

construction also is adopte^. Adams v. Field, 21 Vermont R. 268* 
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ians of his time, and those of all future ages, from writing any 
commentary upon his laws, {a) The history of Justinian’s 
reign shows the folly and absurdity of this attempt to bar all 
future innovation. Greater changes took place in a few years 
in the laws and jurisprudence of Justinian, said Montesquieu, 
thfiin in the tlirec hundred years of the Frencji monarchy iiiiiue- 
diately preceding his time; and those changes were so inces¬ 
sant and so trifling, that the inconstancy of the emperor can 
only be explained by having recourse to the secret history of 
Procopius, where he is charged with having sold equally his 
judgments and liis laws, [b) 


(a) Socamlti Pnvfatio Digestorum, 8ec. 21. In imitation of Justinian, the King 
of niivariii, hy his royal mandate of OctoI)er IDtli, 1813, prohibited the publiahing of 
any (‘oinnientanes on his penal code, by oflicers of state or private scholars. T.iie 
cotie of Frederick 11. of Prussia referred ail dubious constructions of Law to the inter¬ 
pretation of a law committee, and the professors of law were not allowed to lecture 
on the code. Doctor Liebcr says that M. <le Savigny was the first Prussian jurist 
who delivered lectures on that code, and be Justly observes that i\)terpretiition cannot 
be dispensed with wherever human language is used, except in inathomjKics. The 
nece.ssity of it lies in the nature of things, of our mind, and of oir language. No 
code can provide for all specific cases, or be so constructed as to close all further 
inquiry. In France* Bavaria, Austria, Prussia, &c.,.somo authonty is always desig¬ 
nated, fiom which, in doubtful oases, explanations shall be obtained ; and in Franco 
and Prussia, many lnrg<i volumes of nddition.s and explanations have been officially 
publi.sbed and added to their codes. See Legal and Political llermcneutic.s, by Fran¬ 
cis Liober, 2d edit. Boston, 1839, pp. 40-46, and which is a treatise replete with accu¬ 
rate logic, arnl clear and sound principlc.s of interpretation, applicable to the duties 
of tbe lawgiver, and the science of jurisprudence. 

(ft) (Jramleur dcs Komains et lour Decadence, c. 20, The best digest that T have 
seen of the rules and of the examples in ihe Encrlish law concerning the construction 
of statutes. Is to be found in Dwarris*s “ (Tcncral Treatise on Statutes,'* London, 1830, 
(2d edit. 1848,) and publishoil since the first edition of these commentaries. The 
rules arc illustrated by cases drawn from the wliolo body of the reports, ancient and 
modern, in a full and sati-sfactory manner. See Dwarris, c. 9 and 10, from p. 550 
to 694. Mr. (now Sir F.) Dwarris has added to his work an excellent statutory his* 
tory of Englisljj law, from Magna Ohartn down to the end of the reign of George IV. 
It is a running commentary on the principal statutes, in wliieh Lord C*oko*s cele¬ 
brated exposition of the statutes, in his 2d Institutes, as far as it extends, is essentially* 
incorporated. 
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LECTURE XXL 

OF REPORTS OF JUDICIAL DECISIONS. 

Having considered thfe nature and force of written ]aw, and 
the general rules which are applied to the interpretation of 
statutes, we are next to consider the character of unwritten, or 
common law, and the evidence by which its existence is duly 
ascertained. 

The common law includes those principles, usages, and rules 
of action,* applicable to the government and security of person 
and property, which do not rest for their authority upon any 
expressSind .positive declaration of the will of the legislature. 
According to the observation of an eminent English judge, (a) 
a statute law is the will oL the legislature in writing, and the 
common law is nothing-but statutes worn out by time; and 
all the law began by the consent of the legislature.^ 

This is laying down the origin of the common law Source of 
too strictly. A great proportion of the rules and 
ims which constitute the immense code of the com¬ 
mon law, grew into use by gradual adoption, and received,*^ 
from time to time, the sanction of the courts of justice, urithout 
any legislative act dr interference. It was the application of 
the dictates of natural justice and of cultivated reason to par¬ 
ticular cases. In the just language of Sir Matthew Hale, (6) 
the common law of England is, “ not the product pf the Avis- 
^dom of some one man, or society of men, in any one age; but 
of the wisdom, counsel, experience, and observation of miwiy 


(а) Lord Chief Justice Wilmot,*2 Wils. Rep. 348, 351. 

(б) Preface to Rolle's Abridgment. 


S^e Webster v. Reid, 11 How. U. S. 466. • 
46* • 


1 


634 


SOUUCES OP MUNICIPAL LAW. ’ [PART III. 

C 

ages of wise and observing men.” And his further remarks on 
this subject would be well worthy the consideration of those 
bold projectors, who can think of striking off a perfect code of 
■ law at a single essay- “ Where the subject of any law is single, 
the prudence of one age may go far at one essay to provide a 
fit law; and yet, even in the wisest provisions of that kind, 
experience shows us, that new and unthought of emergencies 
often happen, that necessarily require new supplements, abate¬ 
ments, or explanations. But the body of laws that concern the 
common justice applicable to a great kingdom, is vast and 
comprehensive, consists of infinite particulars, and must meet 
wifli various emergencies, and therefore requires much time, 
and much experience, as well as much wisdom and prudence, 
succ(*ssively to discover defects and inconvernences, and to 
apply apt supplements and remedies for them; and such are 
the common laws of England, namely, the productions of much 
wisdom, time, and experience.” (a) 4 

But though the great body of the common law consists of a 
collection of principles, to be found in the opinion,s of ^ages, or 
deduced from universal and immemorial usage, and receiving 
progressively the sanction of the courts, it is, nevertheless, true, 
that tlie common law, so far as it is applicable to our situation 
and government, has been recognized and adopted, as one 
entire system, by the constitutions of Massachusetts, New 
York, New Jersey, and Maryland. It has been assumed by 
the courts of justice, or declared by statute, with the like 
*473 modifications, as the law of the land in every * state. It 
was imported by our colonial ancestors, as far as it was 
applicable, and was sanctioned by royal charters and colonial 


(fl) Cicero,«’n like manner, ascribed the excellent Insliiutcs of the Roman republic 
to the gradual and successive improvements of time and experience j luid he held 
that no one mind was equal to the task. Nostra respubltra non unius essd hiffenio sed 
mubornm; nec una hominis vita sed aliquot comtituta sioouhs et ijitaiibus — ncque cuncta 
ingenia cantata in unum tautum posse uno tetnpon^ provi'lere^ ul omnia compl&:terentur sine 
rmim usu et vetustate, De Repub. lib di 1. Nec temporis unius nec hominis esse consti^ 
tuiionetn reipMiccc. lb, 2, 21, The Roman system of law, says M, Valctto, was not 
the result of philosophical theories conceived a priori, hit slowly elaborated by every 
day experience, and confonnch, under the influoice <A' magistrates and jurisconsults, 
to nil the necessities of society. 
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statutes, (a) It is also the established doctrine, that English 
statutes, passed before the emigration of our ancestors, and 
applicable to our situation, and in apaendrnent of the law, 
coiLstitute a part of the common law of this country. (0) 


(a) IV'’ supju, pp, 3ft, 343, and the opinions of Judge Cliase, in itio case of Tlie 
UnitL'd States v. Worrall, 2-Dallas, 1^94, and of M’Kean, Ch. J., in Monis v. Van- 
(Joreu, and Uesimbhca v, De Dongchainps, \ Dallas, 67, 111. Statutes of reimsyl- 
Yftiiia, 1718, 1777. Laws of Vermont, e. 6, p. 57. Statute of North CHrolinii, 1778, 
c. 5. Revised Statutes of North Carolina, 18;i7, vol. i. p. 110. State v. Kolliiis, 8 
N. Ilarnp. U. 55t». Statute of South Carolina, 1712. Parsons, CIi. J., in Common¬ 
wealth tf. Knowlton, 2 Mass. R, 534. Story, J., in Town of I’awlet v. (.'lark, 0 Crunch, 
333. State w. Buchanan, 5 Harris & dohns. 355, 356. MoLeani v, MclA'llan, 10 
f'x^eters'.s U. S. Rep. 631, 6.35. The constitution of New York, of 1777, dccliircd, that 
such part.s of the conunon law of England, and of the statute law of England and 
C^feat Britain, as, together with the a<-ts of the colonial legislature, formed iJic law' of 
the colony on the jyth of April, 1775, should continue to be the law of the state, 
subject, &c. So the common law and statute law of England were referred to in 
Missouri hy the statute of Uth January, 1KI6, aa part of the known and existing law 
of tlic territery, so far as the same was consistent with the law of tin; temtory, and 
wiueli, in a modifiel degree, was the Spanish law. Tlie common and statute law of 
Englamh^rior to the fourth year of dames I., and of a general nature, were adopted 
by the convention of Virginia, in 1776, ajul in 1795 and 18U5, by the government of 
Ohio ; and^ sucli is the substance of the statute law 6f Arkansas. 2 Arkansas R. 
206. But the Ohio statute was repoided in 1806, In the Revised Statutes of lilmois, 
published in 1829, it was declared, that the common law of England, and the Kiiglish 
statute's of a general nature made in aid of it, prior to the fourth year of James I., 
with the exception of those concerning usury, were to he rules of de< ision until rc- 
jxjaled. In 1818, tlio common law was adopted hy statute in the state of Indiana, 
and ni 1835, in Missotfri, under the same limitations; and it is undcrstooil that the 
common law and the statute Iuav of England, down to the year 1776, and applicable 
to thrir constitution and circumstances, are the law in the states of Mississippi and^ 
Georgia. In the latter state the same was declared to be in force by the statute of 
February 25lh, 1784. So the common law of England and the slalnte law of Eng¬ 
land, luioi* to 1760, were adapted by statute in Vermont, so far as they ayci*c not re¬ 
pugnant to the constitution or statute law of the state. 

(A) lAijtcrson v. Winn, 5 Peters's U. S. Rep. 2.33, Sackett v. Sackett, 8 Pick. Rep. 
309. Ojtinion of Cranch, Cii.d , in the case Ex parte Watkins, 7 Peters's U. S. Uc]), 
Ap}t. pp. 676, 677. Bogardus v. Trinity Church, 4 Paige's Rep. 198, The IlriiN of 
Girard r. The City of Philadelphia, 4 Rawlc, 333, Gibson, Ch. J, Stptutc of North 
•Carolina, 17-78, and see the preface to the 1st volume of the Revised Statutes of 
North Carolina, 1837. About the year 1750, the general assembly of Rhode laTand 
adopted the principal statutes o^ughind relative to property and to the colony, from 
the -statute of Merton down to the 4th ami 5tii 4nnc, c. 16. In Georgia, the principal 
English statutes relative to the esgential rights of person and property, from Magna 
Charta inclusive down to the period of colonial legislation in t^iis country, have been 
copied and adopted almost HteraMy. It gives the J^paarance of stability, dignity, 
and certainty to their statutory jurisprudence. Hotchkiss's Cotfidcation of the Stat- 
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Force of The best evidence of the common law is to be found 

adjudgeu 

cases. in the decisions of the courts of justice, contained in 
numerous volumes of reports, and in the treatises and digests 
of learned men, which have been multiplying from the earliest 


ute Law of Georgia, 1845. The llcvised Statutes of New Jersey, published in 1847, 
constitute a plain, jn*actical, and excellent code of statute law, incorporating all the 
essential parts of the English tmd colonial statutes prior to our Revolution, api>Ucuble 
to our circumstances, and leaving the settled principles of the common la'w undis¬ 
turbed, or more accurately defined. This has been done in several of the other states, 
with great ability, and under the same enlightened and chastened spirit of uioderutioa. 
It was the .same policy that dictated the statute revisions of New York, in 1801 and 1829. 
The rage for bold, reckless, and presumptuous innovation, so j)revalent at this day, 
acting in contempt of the usages and wisdom of the common law, docs not seem to 
have reached tliose statesmen who adopted the statute codes to which I have alluded. 
A new and improved digest of the statute law is (piite a practicable and salutqry 
reform, and is to be wholly distinguished from the visionary .scheme and attempt to 
disturb and remodel the long-established institutions and usages of the whole body of 
the common law, as is now directed to be done by the revised constitution of New 
York, in 1846. (See »i/m, p. 475.) The Revised Statutes of Massachusetts, in 1836, 
furiiibh an instructive model of a revision of the statute law, with such arrangements 
and improvements as the rea.sonaldc spirit of reform dictated. Thoggh I \ybuld rather 
prefer (perhaps from early prepossessions) the old and simple division of statutes into 
chapters and sections, with the title and date of each law, in historical ^ud chrono¬ 
logical order to the complex subdivisions into parts, and titles, and sections, with 
interminable numbers, on the plan of the continental civilians. The Congress of 1774, 
claimed to be entitled to the benefit, not only of the common law of England, but of 
such of the English statutes as existed at the time of their colonization, and which 
they had by experience respectively found to be applicable to their several local and 
other circumstances. Journals of Congress, October 14, 1774. This wa.s only de¬ 
claratory of the principle in the English lj|.w, that English subjects going to a new 
^nd uninhabited country, carry with tlicm, as their birthright, the laws of England, 
existing when the colonization takes place. Blankard v. Galdy, 2 Salk. Hep. 411. 
I'he Decision of the Lords of the Privy Council, 2 P. Wm, 75. Dutton u. llowcll, 
Show. Pari. C^. 31, 32. 1 Blacks.'Com. 108. See, also. Commonwealth v. Lcacfi, 

1 Mass. Rep. 60. Same v. Knowlton, 2 Ibid. 534. The rule is different upon the 
conquest of the country ; the conqueror may deal with the inhabitants, and give them 
what law he pleases, but until an alteration be made, the former laws continue. Cal- 
viu\s case, 7 Od. 17. The civil code of Louisiana, art. 3521, and the statute of that 
State of 1828, repealed the Spanish, Roman, and French laws in force when Louisiana 
wa^ ceded to the United States. But it was held, in Reynolds v. Swain, 13 Louisiana‘s 
Bop. 193, that this repeal only extended to the positive, written, or statute laws of 
those Stations, introductory of a new rule, and «iot toi^Lhosc which were merely declara¬ 
tory, and that it was not intended to*3l)rogate those printiipies of law which had been 
eetablUhed or settled by the decisions of the courts of justice. It was therefore the 
daily |A»ctice, in the ^urts of Louisiana, to resort to the laws of Rome and Franck, 
and comihentarfes on ^ihose laws, for the elhcidition of principles applicable to 
aaalogoos cases. ^ 
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periods of the English history downr to the present time, (a) 
The reports of judicial decisions contain the most certain evi- 
dence,’aud the most authoritative and precise application of the 
rules of the common law. Adjudged cases become precedents 
for future cases resting upon analogous facts, and brought with¬ 
in the same reason^ and the diligence of counsel, and the labor 
of judges, are constantly required, in the study of the reports, in 
order to understand accurately their im*port, and the jjrinciplcs 
they establish. But to attain a competent knowledge of the 
common law in all its branches, has now become a very serious 
undertaking, and it requires steady and lasting perseverance, in 
consequence of the number of books which beset and in¬ 
cumber the path of the student, (ft) *Thc grievance is *474 
constantly growing, for the number of periodical law re¬ 
ports and treatises which issue from the .English and American 
press is continually increasing; and if we wish to receive assist¬ 
ance fron» the commercial system of other natii^is, and to 
become acquainted with the principles of the Roinun law, as 
received^ and adopted in continental Europe, wc are in still 
greater danger of being confounded, and of having our forti¬ 
tude sulAluod, by the imme^nsity and variety of the labors of 
the civilians, (tr) It is necessary that the student should exer- 


(а) [n 1840 the legislature of Connecticut declared, that the reports of the judicial 
decisions of oilier states and countries should bo judicially noticed as evidence of the 
connuon law in such state or country. ^ 

(б) The uumlxir of volumes of Knglish teports, exclusive of reports relating to tho^ 

courts of admiralty, elections, settlement cases, and Irish reports, amount (1826) to 
364; and to render their contents accessible, the digested indexes of the modern re- 
plks amount to 33 volumes.* The text books or treatises amount to 184 volumes, and 
the digests and abridgments to 67 volumes, making, in the whole, a copious library of 
648 volumes, in addition to the statute law. Sec Humphrey on Heal Property, p. 163. 
To these we may add upwards of 200 volumes of American reports, treatises, and 
dfgcsts. 1839 there were 536 volumes of American reports- 9 

(c) M. Camus annexed to his Lettres sur la Profession d'Avocat, a catalogue of 
Select books for a lawyer's library, which ho deemed the most useful to possess and 
understand ; and that catalogue, in the edition of 1772, included nearly 2,00t> volumes, 
and many of them ponderous folips, an(.\ not one of them had anything to do with the 
English statute or common law. It is now g complaint in France, that the crowd of 
reports of decisions incumber the law libraries ; and M. llupin, in his Jurispradenoe 
ddb Arrets, edit 1822, alludes to the immensity of such collections, and the great 
abases to which that species of^uriifrudence is subjeA. »Hi8 select law library, for 
the use of law students ajid young advocates, contained 343 volumes. One great 
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cise much discretion and skill in the selection of the books 
which he is to peruse. To encounter the whole mass of law 
publications in succession, if practicable, would be a melancholy 
waste or misapplication of strength and time. 

* 475 * Lord Bacon, in the aphorisms annexed to his treatise 

De Augincntis Scientiarura, speaks o^ the necessity of a 
revision and digest of the law, in order to restore it to a sound 
and profitable state, whenever there has arisen a vast accumula¬ 
tion of volumes, throwing the system into confusion and uncer¬ 
tainty. He even made a proposition to King James, “touching 
the compiling and amendment of the laws of England,” and 
offered his services “ to compile a digest of the laws.” The 
evils resulting from an indigestible heap of laws,, and legal 
authorities, are great and manifest. They destroy the certainty 
of the law, and promote litigation, delay, and subtilty. The pro¬ 
fessors of the law cannot afford the expense and time necessary 
to collect and study the volumes, and they are obliged/to rely too 
much on the second-hand authority of Digests — ipse advocatus, 
cum tot libros perlegere et vincere non possit, compendia- sectatur 
‘—glossa fortasse aliqua bona, (a) The period anticipated by 
Lord Bacon Seems now to have, arrived. The spirit of the 
present age, and the cause of truth and justice, require more 
simplicity in the system, and that the text authorities should 
be reduced within manageable limits ; and a new digest of the 
whole body of the American common law, upon the excellent 
model of Comyn’s Digest, and executed by a like master artist, 
retaining what is applicable, and rejecting everything that is 
obsolete and inapplicable to our institutions, would be an im¬ 
mense public blessing, {b) 


abase in the practice of reporting Is^ that there is no very careful selection of decisions 
which are oniy worthy to be reported, but every adjudication, though upon common¬ 
place learning, and upon points which have been again and again decided, is usually 
gi^en in one promiscuous mass. Lord Bacon, in his proposition for the amendmei/c 
of the law, wisely recommended “ that homonymiat^ as Justinian called them, that is 
cases merely of iteration and repetition, be purged «tway.** 

(tt) Bacon’s Aphorisms, D& accuumkiilone legum nimia, Aph. No. 53-S8. 2^ mvis 
Ugum^ Aph. No. 59-64, De ttcripiorihtt^ auihentici^f Aph. No. 78. 
the Revised ^Constitution of New York, of 1846, art. 1, sec. 17, there is a pVo- 
vision made for the digest^nfShe whole body of^che laws of the state, which makes it 
the duty of the legislature to'appoint three commissioner, to reduce into a written 
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A solemn decision upon a point of law, arising in any given 
case, becomes an authority in a like case, because it is the high¬ 
est evidence which we can have of the law applicable to the 
subject, and the judges are bound to follow that decision so 
long as it stands unreversed, unless it can be shown that the 
law was misunderstood or misapplied iij that particular case. 
If a decision has been made upon solemn argument and 
mature deliberation, the presumption is* in * favor of its *476 
correctness; and the community have a right to regard 
it as a just declaration or exposition of the law, and to regulate 
their actions and contracts by it. It would therefore be ex¬ 
tremely inconvenient to the public, if precedents were not duly 
regarded and implicitly followed/ It is by the notori(',ty and 
stability of suc|i rules, that professional men can give safe 
advice to those who consult them ; and people in general can 
venture with confidence to buy and trust, and to deal with each 
other. Injudicial decisions were to be lightly disregarded, we 
should disturb and unsettle the great landmarks of property. 
When ft^rule has been once deliberately adopted and declared, 
it ouglit not to be disturbed, unless by a court of appeal or 
review, and never by the same court, except for very cogent 
reasons, and upon a clear manifestation of error; and if the 
practice were otherwise, it would be leaving us in a state of 
perplexing uncertainty as to the law. (a) The language of Sir 


and systematic code the whole body of the law of the state, or so much and such parts 
thereof as to the commissiontTS shall seem practical and expedient, and to report 
tlltereon to the legislature. *Thc legislature is likewise to appoint three commission¬ 
ers, who are to revise, reform, simplify, and abridge the rules and practice, pleadings, 
forms, and proceedings of the courts of record in New York, and report thereon. Art. 
6, sec. 24. In Knglaud, the statute of 1 and 2 Viet. c. HO, empowered the judges to 
dtviso anS frame the forms of writs to ho used in the practice of thc^courts. This 
provision in the English statute shows wisdom in the selection of the agents who are 
^ reform the practice, and a cautious moderation in guiding and limiting their dis* 
cretion. The Report of the Commissioners appointed to revise the civil cod^ of 
Pennsylvania, January, 1835, als^ shoyed much caution in touching the law of real 
property j and they appeared solicitous, rather,, expand and mould the old law and 
the old actions to existing circumstances and the state of society, than to abolish them. 
Tlieir object clearly appeared to reform and not to innovate, and^his is what good sense 
and sngo experience dictate. • a ♦ * 

(a) 16 Johns. Rep. 402. 20 Id. 722. Lord Chancellor Parser, 1 P. Wm. 452. 



540 SOURCES OF MUNICIPAL LAW. fpART III. 

f 

William Jones (a) is exceedingly forcible on this point. “ No 
man/’ says he, “ who is not a lawyer, would ever know how to 
act; and no man who is a lawyer would, in many instances, 
know what to advise, unless courts were bound by authority as 
firmly as the Pagan deities were supposed to be bound by the 
decrees of fate.” ^ 

Throughout the whole period of the Year Books, from the 
reign of Edward III. lo that of Henry VIL, the judges were 
incessantly urging the sacredness of precedents, and that a 
counsellor was not to be heard who spoke against them, and 
that they ouglit to judge as the ancient sages taught. If we 
judge against former precedents, said Ch. J. Prisot, {b) it will 
be a bud example to the? barristers and students at law, and 
they will not give any credit to the books, or h/ive any faith in 
them. So the Court of King’s Bench observed in the time*of 
James I., (c) that the point which had been often ad' 
*477 judged * ought to rest in peace. The inviolability of 
prec^edents was thus inculcated at a period which we 
have boon uccustorned to regard as the infancy of^ our tew, with 
as much ztuil and decision as at any subsequent period. 

But 1 wish not to be understood to press too 8tr6ngly the 
doctrine of stare decisis^ when I recollect that there arc more 
i than one thousand cases to be pointed out in the English and 
American books of reports, which have been ovenuled, doubted, 
I or limited in their application. It is probable that the records 
I of many of tlie courts in this comitry are replete with hasty and 
crude decisions; and such cases ought to be examined without 
fear, and revised without reluctance, rather than to have the 
character of our law impaired, and the beauty and harmony of 
the system destroyed by the perpetuity of error. Even a series 
of decisions arc not always conclusive evidence of what is law; 
and the revision of a decision very often resolves itself into a 
mere question of expediency, depending upon the consideration 


« I 

Ashhurst, J., 7 Term, 419. Lord J^nterden, 3 B. & Adolph, 17. Best, Ch. J., 
3 Bingham, 588. Cowcti, J., 28 Wendell’s R. 341. 

(o) Jones’s Essay Bailment, * 

(?>) 33 lien. VI. 41. 

(c) Cro. Jac. 527. c 
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of the importance of certainty in the rule, and the extent of 
property to be afl’ected by a change of it. Lord Mansfield fre¬ 
quently observed, that the certainty of a rule was often of much 
more importance in mercantile cases than the reason of it, and 
that a settled rule ought to be observed for the sake of propcirty; 
and yet, perhaps, \|o English judge ever made greater innova¬ 
tions and improvements in the law, or felt himself less embar¬ 
rassed with the disposition of the elder cases when they came 
in his way, to impede the operation of his enlightened and cul¬ 
tivated judgment. The law of England, he observed, would 
be an absurd science, were it founded upon prect'dents only. 
Precedents were to illustralo prineipk's and to give them a fixed 
certainty. His successor, Lord Kenyon, acted like a Roman 
dictator, appointed to re(*all and roinvigorate the ancient disei- 
pfine. lie conirolled or overruled several very important decis¬ 
ions of Lord Mansfield, as dangerous innovations, and on the 
ground tkat they had departed from Ihe precedenlis of former 
times, and disturbed the landmarks of property, and had unau- 
thorizecKy siqjeradded equity powers to a court of law. It is 
my wish and my comfort,” said that venerable judge, “to 
stand super aiitiquas vias, 1 cannot legislate, buT by my 
* industry I can discover what our predecessors have *A7S 
done, and I will tread in their footsteps.” The English 
courts seem now to consider it to be tlieir duty to adhere to the 
authority of adjudged cases, when they have been so clearly, 
and so often, or so long established, as to create a practical rule 
of property, notwithstanding they may feel the hardship, or nof^' 
perceive the reasonableness of the rule. There is great weight ' 
in the maxim of Lorfl Bacon, {a) that optima est lex^ quae mini* 
mum relinquit arbitrio judicis; optimus judex^ qui minimum sibL 
The grtfat difficulty as to cases, consists in making an accurate 
application of the gent^ral principle contained in th^irn to new 
cases, presenting a change of circumstances. If the analogy 
imperfect, the application may be erroneous. The expics- 
sions of every judge must vJjpo be Lakeii with reference to the 
case on which be decided; and w^-snust look to the principle of 
t|)e decision, and not to the manner in which the case is argued 


(a) Bagon^s Worka, toI. ii. p. 448, Aphor. 4% 
46 • 
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upon the bench, otherwise the law will be thrown into extreme 
confusion, {a) The exercise of sound judgment is as necessary 
in the use, as diligence and learning are requisite in the pursuit, 
of adjudged cases. (6) 

Considering the influence of manners upon law, and the force 
of opinion, which is silently and almost insensibly controlling 
the course of business and the practice of the courts, it is 
impossible that'the fabric of our jurisprudence should 
*479 *not exhibit deep traces of the progress of society, as 
well as of the footsteps of time. The ancient reporters 
are going very fast, not only out of use, but out of date, and 
almost out of recollection. The modern reports, and the latest 
of the modern, are the most useful, because they contain the 
Iasi, and, it is to be presumed, the most correct exposition of 
the law, and the most judicious application of the abstract and 
eternal principles of right to the refineraents*of property. They 
are likewise accompanied by illustrations best adapted to the 
inquisitive and cultivated reason of the present age. But the 
old reporters cannot be entirely neglected, and I shall deVote the 
remainder of this lecture to a short historical review of the prin¬ 
cipal reporters ‘prior to the present times. No one ought to read 
a book, said M. Lami, (c) (and the remark has peculiar applica¬ 
tion to law books,) unless he knows something of the author, 
and when he wrote, and the character of the work, and the 
character of the edition. 

The division line between th^ ancient and the modern Eng¬ 
lish reports may, for the seke of convenient anangernent, be 
placed at the revolution in the year 1688, The distinction be¬ 
tween the old and new law seems then to‘'be distinctly marked. 


(а) Best, Ch. J., 2 Bing. Rep. 229. Marshall, Ch. J., 6 Wheaton, 399. * 

(б) M. Dupiri, in his Jurisprudence dea Arrets, has given us many, excellent rules 
ani^. observations on the value and on the abuse of the authority of reports of judicial* 
decisions. He admits the force of them when correctly stated, and applied with dis¬ 
cernment and sobriety; and that they have th-) forc^ of law when there has been a 
sories of uniform decisions on the same ..point, because they then become conclusive 
evidendb of the law. The immense collection by M. Merlin, in hU RdpeHoiro, and 
especially in his Queitrons de Droit, he would say, had the stamp of Fapioian, if it 
were permitted to compare ^.ny lawyer to Papinida. * 

(c) Entretiens, snr ScicMices, et sur la mani^rc d’dtudi^r. 
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Tho cumbersome and oppressive appendages of the feudal ten¬ 
ures were abolished in the reign of Charles IL, and the spirit of 
modern improvement and of commercial policy began then to 
be more sensibly felt and more actively diffused. The appoint¬ 
ment of that great and honest lawyer, Lord Holt, to the station 
of chief justice of^the King^s Bench, gave a new tone and im¬ 
pulse to the vigor of the common law. The despotism of the 
Stuarts was abolished forever, and the tivil and political liber¬ 
ties of the English nation were more explicitly acknowledged 
and defined, at the accession of the house of Orange. 

The old reporters *will include all the reports from the *480 
Year Books down to that period; and we will, in the 
first place, bestow upon those of them wliich are the most dis¬ 
tinguished, a cursory glance and rapid review. 

The oldest reports extant on the English law arc the 
Year Books, which consist of eleven parts or volumes, 
written in law French, and extend from the begimiing gf the 
reign of Edward IL to the latter end of the reign of Henry 
VIIL, ^ period of about two hundred years. There are a few 
•broken cases, which may be gleaned from the old abridgments, 
and particularly from Fitzherbert, which go back*to the reign of 
Henry III. The Year Books were first, printed in the reign of 
James L, and were again printed by subscription in 1679; but 
they have never been translated, and they are not worth the 
labor and expense, either of a new edition or a translation. 
The substance of the Year Bpoks was afterwards included in 
the great abridgments of Stathara, Fitzherbert, and Brooke, and* 
those compilations superseded, in a considerable degree, the use 
of them. The Y'ear* Books were very much occupied with dis¬ 
cussions touching the forms of writs, and the pleadings and 
practice in real actions, which have gone entirely out of use. 
In a late case in the C. B., the judges spoke with spme sharp- 
^ness of reproof against going back to the Year Books in search 
of a precedent in the case of levying a fine, (a) The great au¬ 
thenticity and accuracy of the Year Books arose from the man¬ 
ner in which they were compose^.There were four reporters 
j^pointed to that duty, and they had a yearly stipend from the 

---- ,— ^ -- 

(a) 2 Taunt. Kcp. 201, 
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crown, and they used' to confer together, and the reports being 
settled by so many persons of approved diligence and learning, 
deservedly carried great credit with them, (a) But so great have 
been tlie changes since the feudal ages, in the character of prop¬ 
erty, the business of civil life, and the practice of the 
*48i courts, that the * mass of curious lear^iing and technical 
questions contained in the Year Books have sunk into 
oblivion; and it will bo ho cause of regret if that learning be des¬ 
tined never to be reclaimed. The Year Books have now become 
nearly obsolete, and they are valuable only to the antiquary 
and historian, as a faithful portrait of ancient customs and 
manners. (6) 

Over ^ Year Books ended in the reign of Henry VIIL, 

because persons were no longer appointed to the task 
of reporting, with the allowance of a fixed salary. Private law¬ 
yers tlien undertook the business of reporting for their own use, 
or fo^hc purpose of publication. Many English lawyers have 
regretted that the practice of appointing public ,reporters, with 
a stipulated compensation, as is now the American jtractice, 
was not continued, as it would have relieved the profession 
from many hasty and inaccurate reports, which havd greatly 
increased the uncertainly of the law. The Reports of Dyer re¬ 
late to the reigns of Henry VIIL, Edward VL, Mary, and Eliz¬ 
abeth. They have always- been held in high estimation, for 
Dyer presided as chief jirstice in the C. B. for upwards of twenty 
years, and was distinguished for learning, ability, and firmness, 
•^is reports were afterwards enriched by marginal notes of 
Chief Justice Treby, and which are said, by Mr. Justice Bul- 
ler, (c) to-be good law. The work was coni'piled in law French, 
and published in an English translation in 1793, with the notes, 
Piowdcn. Plowden’s Commentaries embraced the same' period 
aq the reports of Dyer. They bear as high a reputa-f 
tiou for accuracy as any ancient book of reports, though Lord ^ 


(a) Preface lo Plowdi'ifs RoporU. , 

(fc) In I Barnowall &. Cvcsftwrll, 410, the Conn of King^s Bench dcciAed a caac 
chiefly upon the aothoigtyof ii citiUion from the Year Book of 42 Edw. Ill-, but snefc 
a reforcoco is rare. 

(c). 2 Tenn Rep. 8^ 
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Coke said he had discovered four cases in Plowden which were 
erroneous, (a) Plowden gives the pleadings in those 
cases, in * which judgment was entered; and the argu- * 482 
meiits of counsel, and the decisions on the bench, very 
much at large. They were first published in 1578, and taken 
originally, as he st^s, for his private use. But he took great 
pains in rendering his work accurate, and he reported nothing 
but what had been debated and decided*upon demurrer or spe¬ 
cial verdict; and his reports were likewise submitted to the in¬ 
spection of the sergeants and judges. The work is, therefore, 
distinguished for its authenticity and accuracy; and though 
not of so dramatic a character as much of the Year Books, it 
is exceedingly interesting and iiivStructive, by the evideiict; it 
aflbrds of the ei^tensive learning, sound doctrine, and logical 
slall of the ancient English bar. 

Lord Coke’s Reports, in thirteen parts or volumes, lie. 
are confined to the reigns of Elizabeth and Jarnev*!, ai*d P'**'*''-- 
deservedly stand at the head of the ancient reports, as an im- 
rneiKsc fepositpry of cominou-law learning. The first eleven 
books of his reports contain about five hundred cases, and were 
published in his lifetime, and he took care to report and publish 
only what he calls leading cases, and conducive to the public 
quiet. Lord Baeon said, that had it not been for Sir Edward 
Coke’s Reports, the law in that age would have been almost 
like a ship without ballast; and that tliough “ they had extra¬ 
judicial resolutions, they did (jontain infinite good decisions.” 
Much of the various and desultory learning in these reports i#*^ 
law to this day; and the most valuable of the cases reported 
have been selected, aftid recommended to the attention of the 
American student, by Professor Hoffman, of the University of 
Maryland, in his “ Course of Legal Study.” When these 
reports Vere published, between 1600 and 1615, therf were no 
other prior reports but the Year Books, Dyer, and Plowden. 
Ijord Coke said, that he endeavored, in his reports, to avoid 
obscurity, ambiguity, and prolixity. It is singular that' he 
should have so egregiousiy failed.in#his purpose. The want of 


(o^ Bacoa’a Worka, vol. vi. p, 122. 
4G * 
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metho<lical arrangement and lucid order is so manifest 
* 483 in his reports, * and he abounds so greatly in extrajudicial 
dicta and collateral discussions, that he is distinguished 
above most other reporters for the very defects he intended to 
avoid. It is often very dillicult to separate the arguments of 
counsel from the reasons and decisions of the court, and to 
ascertain precisely the point adjudged. tIus, probably, gave 
occasion to Ireland and Manley’s Abridgment of Lord Coke’s 
Reports, in which they undertake to detach from the work all 
the collateral discussion and learning, and to give only the 
“ very substance and marrow” of the reports. A work of this 
kind may be convenient in the hurry of research, but I believe 
no accurate lawyer would ever be contented to repost himself 
upon such a barren account of a decision, without looking into 
the reason and authorities on which it was founded, (a) Wfch 
all their defects, Lord Coke’s Reports are a standard work of 
that age, a©d they alone are sufficient to have discharged him 
from that great obligation of duty with which he said he was 
bound to his profession. When Coke’s Reports were pub¬ 
lished, they gave much oifcnce to King James, as containing 
many doctrines which were deemed too free and injurious to 
the prerogative of the qrown; and the king commanded Lord 
Coke to strike out the olfensivc parts, and he also referred the 
work to his judges to be corrected, {b} But Lord Coke was 
too independent in spirit, and he had too high a regard to truth 
and law, to gratify the king on^this subject; and he was, for 
•^his and other causes, removed from the office of chief justice of 
the K. B. 


Hobart’s Reports of cases in <;he time of James L 
were printed in 1646, and, in a subsequent age, they 
*484 were revised *ancl corrected by Lord Chancellor Not¬ 
tingham. Like the reports of Lord Coke, they are 
defective in method and precision, and are replete with copious 


(a) Wo have Lord Ooko’s autliorit^v: oji the very point. The advised and orderly 
readiuj' over of the books at large, I ubsolutely determine to be the right way to en¬ 
during and perfect Iqiowleclgc; and to use ubridgnicnts as tables, and to crust odiy 
to the hooks at largo.'* D^di^ution of Coke’s Ueporfe to the Header, p. Li. 

' Lord Bacon's JVorks, vol. vi. jjp. 121, 128, 132, 173. * 
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legal discussions. Hobart was chief justice of the C. B., and a 
great lawyer. Judge Jenkins, the contemporary of Coke and 
Hobart, h'as given us, in the preface to his Reports, an exalted 
eulogy on those distinguished men, and the biographical sketch 
of their characters is peculiarly animated and lively. Jenkins 
compiled his reports, or centuries, (as he quaintly term? them,) 
during the tumult of the civil wars under Charles I. and the 
commonwealth, and they resemble mca-e a digest of decisions 
after the manner of Fitzherbert and Brooke, than regular reports 
of adjudged cases. From his intompe^rate language and hard 
fate, it is evident he was a zealous royalist, and had provoked 
the resentment of his enemies. lie composed his work, as he 
says, when he was “ broken with old age and confineifient in 
prison, where his fellow-subjects, grown wild with rage, had 
detained him for fifteen years, and that he was surrounded with 
an odious multitude of barbarians.” He renders a just tribute 
of vcuerjtion to the memory of Lord Coke and ^lord Hobart, 
as two men who had furnished surpassing light to the professors 
of the^aw. They were judges of great authority and dignity, 
who to the most accurate eloquence joined a superlative knowl¬ 
edge of* the laws, and concummate integrity, and whose names, 
he said, would flourish as long as thq laws and the kingdom 
should endure. Lord Hobart, as he continues to observe, was 
adorned with the brightest endowments, and a piercing under¬ 
standing, and he had always equity before his eyes. Lord Coke 
was a judge whom power co^ld not break nor favor bend. He 
received the smiles and frowns of the court by turns, and p<4»< 
sessed an immense fortune, which he had honestly acquired. 
The only thing objected to him as a fault was, that he was 
thought to go too great lengths with the republican party ; but 
he admits that^e died in the highest estim^ition. 


• * Croke’s Reports of decisions in the courts of lay in * 485 
the reigns of Elizabeth, James; and Charles, are a work 
’ of credit and celebrity among the old reporters. They com¬ 
menced about 4;he time that Dyer ended, and were 
first published under the protputorate of Cromwell, 


From the character of the judge, his gravity, learning, diligence, 
and advantages, and,fr(^ the prech^on alid brevity of his 
cases, these reports have sustained their character in every sue- 
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Sttundcrs. 


ceeding age, and are, to this day, familiarly referred to as an 
authentic depository of the rules of the common law. 
YeWerton. Reports of Yelverton are a small collection of 

select cases, in the latter part of the reign of Eliza¬ 
beth, and the first ten years of the reign of James He was a 
judge of the C. B., and one of the most eminent lawyers of 
that age, which was truly the Augustan age of the old common- 
law learning. These reports have been lately recommended to 
the notice of the American lawyer by a new edition, published 
in this country, and enriched with copious, valuable, and accu¬ 
rate notes by Mr. Metcalf, 

In the reign of Charles IL, the most distinguished 
of the Reports are those of Chief Justice Saunders. 
They are confined to decisions in the K. B. for tl,ic space of six 
years, between the 18th and 24th years of the reign of Charlefe 
JL, and contain the pleadings and entries in cases decided, as 
well as the arguments of counsel, and the judgments of the 
court. They are recommended for the accuracy of the entries, 
and the concise, clear, and pointed method of decisioit; and 
are particularly valuable to the practising lawyer, as a book of 
precedents as well as of decisions. They have always been 
esteemed the most accuifate and valuable reports of that age, 
and this is the character which has been repeatedly given of 
them by the judges in modern times, (a) A new edition of 
these reports was published in 1799, by Sergeant Wil- 
*486 liams, with very copious notes, which, in many *in- 
stances, are distinct and elaborate essays on the subjects 
of which they treat. Lord Eldon has said, in reference to this 
edition, that to any one in a judicial situation, it would be suf¬ 
ficiently flattering to have it said of him, that he was as good 
a common lawyer as Sergeant Williams, and that no man ever 
lived io whom the character of a great common lawyer^more. 
properly applied. I have no doubt of the merit of the edition, 
andjOf the great learning of the editor. The authorities, new 
and old, applicable to the subject, are industriously collected 
and mtithodically arranged. ,B}it with all the praise justly due 


f {a) Burr. 1730. 2 Bos. & Pull. 23.^ 
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to the edition, it is liable to the great objection of making one 
of the old reporters the vehicle of voluminous dissertations. 
They introduce perplexity and confusion by their number and 
length. If such treatises were published by themstrlves, the 
student would know better where to find them; but when ap¬ 
pended to a plain yporter, they seem to be out of place. Notes 
would appear to be more appropriate, if they were confined 
simply and drily to the illustration of tfic case in the text, and, 
to show, by a reference to other decisions, how far it luigSit still 
be regarded as an authority, and when and where it had been 
confirmed, or questioned, or extended, or restricted, or over¬ 
ruled. The convenience and economy of the profession would 
certaiiily be well consulted by this course. This edition of 
Saundi'rs so far.sur}>assos in extent and variety of learning the 
original work, as to bt*come a new work of itself, which might 
properly be denominaied Williams’s Notes; and the venerable 
simpliciij%of Ihe reporter is obscured and lost, in tli« euinmen- 

Vaughan. 

very iiitc-resting cases. He was a grave and excellent 
judge, :uTd his reports eonsist chiefly of his own tirgnmeiits and 
opinions, delivered while he was chief justice, and they are 
distinguished for great variety of learning. The Reports of Sir 
Tliornas Jones, who was also chief justice in the reign of 
Charles JI.; of Sir Creswell Levinz, who was a judge 
of the * C. B.; of Sir Gefre^ Palmer, who was attor- * 487 
ney-geueral uridcr Charles 11.; of Lord Chief Justice ->• 
Pollexfen, whose reports consist of eases argued by him while 
he was at the bar; afld of Sir Wm. Jones, who was for twenty- 
two years a judge, are all of them works of authority, though a 
considAable part of the discussions and decisions which they 
record,'ceases at this day to excite much attcntioi^ or to be 
very applicable to the new and varied course of human all'airs. 
And, indeed, it may be here observed, that a very vaiue (.I'the 
large proportion*of the raatj,ter contained in the old 

*(«) The distinguished Rejtorta uf Saunders, edited by Sergeant Williams, apiicared 
in a 5th edition, by Mr. Justldb FJtersoHj of the Q. S., and afterwards, iu 1847, in 
a 6th edition, by Kdward yaughan Williams, in 3 voH. octavo.* 


tarics of tlic annotator, [a) 

Tluj ?{.cport^s of Chief Justice Vaughan contain some 
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reporters, prior to the English revolution, has become super¬ 
seded, and is now cast into the shade by the improvement of 
modern times; by the disuse of real actions, and of the sub¬ 
tleties of special pleadings; by the cultivation of maritime ju¬ 
risprudence ; by the growing value and variety of personal con¬ 
tracts ; by the spirit of commerce, and tl?c enlargement of 
equity jurisdiction; by the introduction of more liberal and 
enlightened views of justice and public policy; and, in short, 
by the study and influence of the civil law. 

In perusing the old reports, we cannot but be struck with the 
long, laborious, and subtle arguments, and the great delay which 
accompanied the investigation of points of law. Thus, for 
instance, the case of Stov^ell v. Zouche^ in Plowden, was argued 
twice in the C. B.; and then twice in the Excl'.equer chamber, 
before all the judges in England. Calvin's case, in Coke, was 
argued first at the bar of the K. B. by counsel, then in the 
Exche<juer ehamber, first by counsel, and then by all the judges. 
It was afterwards argued by counsel at two different times, and 
then by all the judges at the next term, upon four different days; 
and at another term thereafter by all the judges on four diller- 
ent days. So again in Manby and ,Richards v. Scott, in Levinz, 
the case was argued at>the bar three several times, by distinct 
counsel each time, and afterwards by all the judges at the 
bench. It was quite common in former times to have a (rase 
spoken to at two, and three, and four several times, and each 
time at a different term, before judgment was rendi'red. 
^188 In • Lord Chief Justice Willes’s Reports, in the reign of 
George II., we find a case which was argued five times, 
and at five distinct terms, and the judgment was not rendered 
until the space of five years had elapsed from the first argu¬ 
ment. It was not until the time of Lord Mansfield, lh3t such 
repeated vguments were disused, and great despatch and un¬ 
exampled facility and vigor given to the administration of jus-^ 
tice. There were some advantages attending repeated discus¬ 
sions, which served as a compenjjatiop for tHb delay and ex¬ 
pense attending them. They, tended to dissipate shadows and 
doubts, and to unite the opinions on the bench, and prevent 
that constant divisi/m among the«judges which has much 
weakened the authority of some of our Apierican courts. 
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From the era of the English revolution, the reports Modem 
increase in value and importance ; and they deal more '•epwts. 
in points of la\\r applicable to the great change in property, and 
the commerce and business of the present times. I shall not 
tmdertake to speak critically of the particular merits of the mod¬ 
ern reports, for this would lead me into too extensive details. 
Those of Lord Raymond and Sergeant Salkeld embrace the 
reigns of William and Mary, and Qiffeen Anne; and during 
that period Lord Chief Justice Holt gave lustre to the jurispru¬ 
dence of his country. The Reports of Sir John Strange, of 
Lord Chief Baron Comyns, of Lord Chief Justice Willes, and 
a part of the Reports of Sergeant Wilson, occupy the reigns of 
Ccorge 1. and U.; and they arc all respectable, and the Reports 
of Willes and in particular, very accurate repositories 

of tile judicial decisions of those reigns. The Reports of Lord 
Raymond and of Sergeant Wilson are also peculiarly valuable 
io the p]c^d(‘r, for the many useful entries and forms of plead¬ 
ings which accompany the cases. From that period the Eng- 
lisli Reports are io })e read and studied with profound attention. 
The Reports of Burrow, Cowper, and Douglass, contain the 
substancti of Lord MansliokVs judicial decisions, and they 
an; among tlic most interesting reports in the English 

All the courts of law at Westminster have been *4$9 
filled with very eminent men, since the time of the 
accession of George TIL; and we need only refer to the' Term 
Reports, and to East and hi^ successors, as reporters to the 
King^s Bench, and to Wilson, Henry Blackstonc, Bosanquoi' 
& Ihillor, Taunton, and their successors in C. B., for views and 
sketches of the EnglJsh law in its most correct and cultivated 
state. 

A stiil deeper interest must be felt by the American lawyer in 
the perusal of the judicial decisions of his awn country. Our 
American reports contain an exposition of the common law, as 
received and modified in reference to the genius of our instiki- 
tions. By that law we are governed and protected, and it can¬ 
not but awaken a correspondent, ^tachment. But I need not 
undertake the invidious task of selection and discrimination 
among the numerous volunjea of the rep^rt^ or American decis¬ 
ions. Their relative character must be familiar to the profes- 
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siou, and it will be sufl5.cicnt to advise the student to examine 
thoroughly, and obtain the mastery of the principles of law as 
expounded and declared by our more important tribunals, 
whether they be of federal or of state jurisdiction. 

We have hitherto confined our attention to the reports of 
cases in the courts of common law. But tljp system of equity 
is equally to be found embodied in the reports of the adjudged 
cases; and the rules and usages of the Court of Chancery are as 
fixed as those which govern other tribunals. They have been 
regarded as a kind of secondary common law, framed or pro- 
Clmncery mulgated by the Court of Chancery within the two last 
decisions, centuries. That court is as much bound as a court of 
law, oy a series of decisions, applicable to the case, and cstab* 
fishing a rule. It has no discretionary power over principles 
and established precedents; and chancery has growm to be' a 
jurisdiction of so much strict technical rule, that it is said by a 
distinguished writer on equity doctrines, that therei are now 
many settled rules of equity which require to be moderated by 
the rules of good conscience, as much as the most rigorous 
rules of law did, before the chancellors interfered on 
*490 equitable * grounds, ((t) A court of equity becomes, in 
the lapse of tinv-, by gradual and almost imperceptible 
degrees, a court of strict technical jurisprudence, like a court of 
law. The binding nature of precedcivts in a court of equity w'as 
felt and acknowledged by Lord Keeper Bridgman, in the reign 
of Charles II.; (h) and in the case of The Earl of Mountague 
•X. Lord Bath, (c) soon after the revolution. Lord Chief Jn.stice 
Treby, who sat for the lord chancellor, declared that the Court 
of Chancery was limited by the precedents and practice of 
former times, and that it was dangerous to extend its authority 
further. At this day, justice is administered in a court of equity 
upon as ^xed and certain principles as in a court of law; and 
Lord Eldon has secured to himself a title to the reverence of 
hh> countrymen, by resisting the temptation, so often pressed 
upon him, to make principles and precedents bend to the hard- 


(a) (Sugdcn*s Letters to a Man of Property, p. 4. 

(b) 1 Mol. Uop. 307, n 

(c^S Ch.Cas. 95. 


t 
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ship of a particular case, (a) In this country it is at least as 
important as in any other,'that the administration of justice, 
both legal and equitable, should be stable and uniform ; and 
especially if there be any weight in the opinion of an ancient 
English lawyer, that “ varie^ty of judgments and novelty of 
opinions were the^two plagues of a commonwealth.” (i) 

We have no reports of chancery decisions until subsequent 
to the time of Lord Bacon. Anciently, the Court of Chancery 
administered justice according to what appeared to be the dic¬ 
tate of conscience as applied to the cuvse, without any regard to 
law or rule ; and great inconvenience and mischief must have 
be*'u produced in the infancy of the court, by reason of the un¬ 
certainty and inconsistency of its decisions, flowing from the 
wa»it of settled •prineqdes.* The jurisdiction of the court was 
greatly enlarged in the time of Cardinal Wolscy, who 
was chancellor under Henry Vlll.*and he maintained *491 
his cquitiilde jurisdiction with a high hand, and Accr- 
cised hi^s authority over everything wliich could be a subject of 
judicial inquiry, and decidf.*d with very little regard to the com¬ 
mon law. This conduct in his judicial capacity was one of the 
grounds of accusation agaiy.4 him when he w*as impeached. 
Under his successor, Sir Thomas Mort, who is said to have 
been the first chancellor that ever had the requisite legal edu¬ 
cation, (r) business rose again with rapidity, and to such an 
extent as to require the assistance of a master of the rolls. He 
allowed injunctions so freely to displease the common-law 
judges^ though he acted always with great ability and integ*' 
rity. {(1) To show how wonderfully business in chancery had 


(а) Lord Chancellor Hart has observed, however, (and he had been familiar with 

the pjnglisli Chancerj' practice,) that Lord Eldon was not the slave bf jtuthority, for 
his doctrine was, that everything in equity turns on the circnmstances, and what the 
ft)iirthad to see was, whether the circunistances took the case out of the usual ri^e. 
In equity there is no rule so inflexible as not to bond to the special circumstances of a 
particular case. Moore u. McKai^ 2 Moitloy, 134. Sec, also, Montesquieu v. Sandys, 
18 Vesey, 302. . 

(б) Pref. to Jenkins’s Centuries. 

fc) But Lord Campbell, in his Lives of the Lord Chancelloas, mentions some dis¬ 
tinguished chancellors taken irofia tht common-law coufts^n much earlier times. 

(d) Uueves’s History of \Jie English Law, voL iv. pp. 368-877a 
VOL. I, 47 
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increased by the time of Lord Bacon, we need only recur to the 
fact wliich he gives us himself, (a) that he made two thousand 
orders and decrees in a year; and yet we have not a single 
decision of his reported. 

Those decisions, if well and faithfully reported, would doubt¬ 
less have presented to the world a clear illustration and masterly 
display of many principles of equity since greatly considered and 
discussed ; for even upon dry technical rules and points of law, 
he shed the illuminations of his mighty mind. 

In West’s Symboleography, a work published at the close of 
Elizabeth’s reign, we have divers curious and authentic prece¬ 
dents pf the .process, and bills, and answers in chancery, prior to 
the time of Bacon. We have, also, in the same work, a brief 
digest of the powers and jurisdiction of the court, from which it 
would appear, that equity was regarded in that day as a matter 
of arbitrary conscience, unincumbered by any rules or principles 
of law. No cases are cited to show what the authority was, 
but such as were gleaned from the Year Books, and the 
• 492 treatises of the Doctor * and Student, and of the Diver- 

„ sity of Courts, (b) It was not until after the restora- 

Earliest . m ' ^ 

ciiaticerv tion that any reports of adjudged cases in Chancery 
report*. published. The volumes entitled “ Reports of 

Cases taken and adjudged in the Court of Chancery, in the 
reigns of Charles I., Charles II., James II., William III., and 
Queen Anne,” commence with the reign of Charles I., and 
contain the earliest adjudged cafes in equity. But that work, 
aind another contemporary work of the same character, entitled 
“ Cases argued and adjudged in the High Court of Chancery,” 
are both of them, in their general character, loose, meagre, and 
inaccurate reports, of not* much weight or authority. The re¬ 
ports of some cases decided by Lord Chancellor Cowper, in the 
third and last volume of the Reports in Chancery, and the great 
case of JTie Duke of Norfolk, and the case of Bath and Momta- 


(а) Bacon's Worics, vol. iv. p. 630. * i 

(б) The Diversity of Courts and thtfir Jurisdictions, is a very brief treatise, compiled 
in law French,, under Henry VIII., and translated into BngUsh by Wm. Hughes, un¬ 
der Charles 1. It stated, that chancery “ a man shall have remedy for that for which 
he can have no roroedy at the common law; anJ it is called by the coxQmon people, 
the court of conscieneV' It is printed at the end of the Miror of Justices. 
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gue, at the conclusion of the Cases in Chancery, are distin¬ 
guished exceptions to this complaint, and those great cases arc 
fully and'very interestingly reported. In the latter part of the 
reign of Charles II., Lord Chancellor Nottingham raised the 
character of the court to high reputation, tind established both 
its jurisprudence ^nd its jurisdiction upon wide and rational 
foundations. We have but few reports of his decisions that are 
worthy of his fame. They are dispersed through several works 
of inferior authority. It is'from his time, however, that equity 
became a regular and cultivated science, and the judicial decis¬ 
ions in chancery are to be carefully studied. 

Vernon’s Reports are the best^of the old reports in 
chancery. They were published from his manuscripts, 
after his death,, by order of Chancellor King, and were found to 
be quite imperfect and inaccurate. In 1806, Mr. Raithby favored 
the profession with a new and excellent edition of Vernon, en¬ 
riched by learned notes and accurate extracts from the register’s 
books, so that the volumes assumed a new dress, and more un- 
questionable authenticity. Those reports include part of the 
judicial administration of Lord Nottingham, and the 
whole <5f the time of Lord Somers; "but they give us *493 
nothing equal to the reputation of Ahose great men. 

They bring the series of equity decisions down to the conclu¬ 
sion of Lord Chancellor Cowper’s judicial life. 

Precedents in Chancery is a collection of cases be- Procpdcnts 
tween 1689 and 1722; and tljg author of those reports, 
and of the first volume of Equity Cases Abridged, is gencraily 
supposed to be the same person. They are works which con¬ 
tain very brief cases* in comparison with the voluminous details 
of modern reports ; but they are of 0spectable author- pecre Wil- 
ity.(a) Peere Williams’s Reports extend from the be-^“*"’*‘ 
ginnirfg of the last century to the year 1735, and tljpy embrace 
^ the period of the decisions of a succession of eminent men, who 
presided in chancery in the former part of that century. The 
note of Mr. Co* to the fourjh edition of these reports, gave to 
that edition the character of bqing the best edited book on the 
J^w. Even before his learning and industry had given new 

....r- . • . - - 

(a) I Vofiey, Jr. 547. 3 Vesoy, 285. 664. 
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character and value to the reports of Peere Williams, they were 
regarded as one of the most perspicuous, useful, and interesting 
repositories of equity law to be found in the language.' 

Moseley’s Reports of cases during the time of Lord 
King, hav^ received a various and contradictory char¬ 
acter and treatment. Lord Mansfield said it^was a book not to 
be quoted; but Lord Eldon, who is presumed to have been a 
better judge of the inetits of the work, says that Moseley is a 
book of considerable accuracy, (a) It is fortunate that we have 
even so imperfect a view of the decisions of Lord King, who 
was an eminent scholar, and to whom Mr. Locke bequeathed 
his papers and library. ^ 

Lord Talbot presided in chancery but a very few 
years. He was a pure and exalted ehaffaeter, who died 
in the vigor of his age, and his loss was lamented as a great 
national calamity. The eases during his time, under the title 
of Cases tefnpore Talbot, are well reported, and haveoa reputa¬ 
tion for accuracy. , ^ 

* 494 * Lord Hardwicke, the successor of Lord Talbot, held 

the great seal for upwards of twenty years, and the pres¬ 
ent wise and ifetional system of English equity jurisprudence 
owes more to him than perhaps to any of his predecessors. His 
Vescyand decisions are reported in the elder Vesey and Atkyns, 
Atkyns. partly in Ambler and Dickens; and though none 

of them are eminent reporters, either for accuracy or precision 
in the statements of the cases, or*in giving the judgment of the 
c«UTt, (6) yet the value of his opinions, and the great extent of 
his learning, and the solidity of his judgment,* have been suffi¬ 
ciently perceived and understood. There is no judge in the ju¬ 
dicial annals of England li^hose judicial character has received 
greater and more constant homage. His knowledge of the law, 
said a very competent judge, was most extraordinary, find he 
was a consummate master of the profession, (c) His decisions, 
atitthis day, and in our own courts, do undoubtedly carry with 


(a) 3 Anst- l^ap. 861. 5 Barr. Rep. 2629. 1 Morivale’s Rep. 92. 

(/>) Buller, J., in 6 lisst, 28, n. Sir J. Mansfield, in 5 Taunt. Rop, 64. 4 Veee^, 
138, n. Preface to Eden’s 1 Scb. & Lef. 2i^0. * 

(c) Lord Kenyon, (Term Rep. 416. 
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them a more commanding weight of authority than those of 
any other judgeand the best editions of the elder Vcscy and 
Atkyas will continue to fix the attention and study of succeed- 
ing ages. 

Eden's Reports of the decisions of Lord Northing- 
ton, the successor to Lord Hardwicke, are very au¬ 
thentic, and highly esteemed. They surpass in accuracy the 
reports cither of Ambler or Dickens ^thin the same period; 
and the authority of Lord Northington is very great, and it 
arose from the uncommon vigor and clearness of his under¬ 
standing. The next book of reports of deserved celebrity is 
Brown, commencing with Lord Thurlow’s appoint- ^ 
ment to the ollice of chancellor; and the high char¬ 
acter of the court at that period gave to those reports a very 
extensive authority and circulation, for which they were indebted 
more to the reputation of the chancellor than to any merit in 
the execfition of the work, Cox’s Cases in ChaAcery 
give u| the * decisions of Lord Kenyon, while he was *495 
master of the jolls under Thurlow, as well as the decisions 
of the Lord Chancellor during the same period. They 
were intended as a supplement to the reports* of Brown and 
the younger Vesey, so far as those reports covered the {)eriod 
embraced by the cases, and they are neat, brief, and perspicuous 
reports, of unquestionable accuracy. A new and greatly im¬ 
proved edition has lately been published in New York, under 
the superintendence of one q£ the masters in chancery. 

The Reports of the younger Vesey extend over a voungdr 
large space of time, and contain the researches of Sir 
Richard Pepper Arden, as master, of the rolls, and the* whole 
of the decisions of Lord Loughborifugh, and carry us far into 
the tiftic of Lord Eldon. These reports are distinguished for 
their copiousness and fidelity. The same charactej is due to 
^the reports of his successors; and though great complaints have 
been made at the delay of causes, arising from the cautious imd 
doubting mind 8f the preseijt (a) venerable Lord Chancellor of 
England, it seems to be uiiiver^,ally conceded, that he bestows 
extraordinary diligence in the investigation of immense details 




(o) 1826 . 
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of business, and arrives in the end at a correct conclusion, and 
displays a most comprehensive and familiar Acquaintance with 
equity principles. It must, nevertheless, be admitted that the 
reports of Lord Eldon’s administration in equity, amounting to 
perhaps thirty volumes, and replete with attenuated discussion, 
and loose suggestions of doubts and difficUities, are enough to 
task very severely the patience of the profession. 

There are recent reports of decisions in other departments of 
equity which are deserving of great attention. The character of 
those branches of the equity jurisdiction is eminently sustained ; 
and the reported decisions of Lord Eedesdale and Lord Man¬ 
ners, i^ the Irish Court of Chancery, are also to be placed on a 
level, in point of authority, with the best productions of the 
English bench, (a) « 

Upon our American equity reports, 1 have only to observe, 
that, being decisions in cases arising under our domestic 
*496 *la'd*s and systems, they cannot but excite * stronger 
interest in the mind of the student; and from th^ir more 
entire application to our circumstances, they will carry with 
them the greater authority.^ 


(tf) The Lives of the Lord Chancellors of England, from the earliest times till the 
rciga of George IV., in 5 vols. 8vo. London, l«46, by Lord Catophcll, is the most 
instructive and attractive work on legal biography that is extant, and equally distin¬ 
guished for its truth, its candor, and its freedom. 


1 The reports of judicial decisions, to which tlio attention of the American lawyer is 
directed, have become tto numerous even to bo de-signatej in a limited note. The Eng* 
lisli Reports still retain their high rank in the lawyer’s library. The alterations of our 
forms of pleadings, aud in the rules •f procedure, and the differences of our political sys¬ 
tems, indeed, rendei* many of the English decisions inapplicable to our circujnstances i 
but the mass of legal questions will always remain alike in both countries. The essential 
principles of c^vil liberty belong to both; the mode of logi.slation in each is the iame; and 
the system of evidence, the rights of persons, and tlio great body of commercial law, are 
common to England and America. The reports of the courts of England seemed for oi 
wi€fle to languish, after tlie retirement of Lord Ellcnborough, but they never exhibited the 
science the law fn so high and cultivated a state as at the pr(».ent time. If it be not 
presuming in an American annotator to pretend^to discriminate among the contemporary 
decisions, ho may point out to the student, among the common-law reports, the decisions 
of the Court of Exchequer, since ituron Farke aud his very learned associates became Ij^c 
judges, as worthy of th®" brightest period of English jurisprudence. 

Since the last edition of ¥he^ CoiDmentaries ap^oro^, the Court of Chancery of New 
York has ceased to ovist, and with it has closed a series of Ecyiity Beports which rejected 
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I have now finished a succinct detail of the principal ^ 
reporters; and when the student has been thoroughly merit*, of ro- 
initiated in the elements of legal science, I would" ’ 
strongly recommend them to his notice. The old cases, prior to 
the year 1688, need only be occasionally consulted, and the 
leading decisions ^n them examined. Some of them, however, 
axe to be deeply explored and studied, and particularly those 
cases and decisions which have spreafl their influence fat and 
wide, and established principles which lie at the foundations of 
.jl English jurisprudence. Sucli cases have stood the scrutiny of 
contemporary judges, and been illustrated by succeeding artists, 
and are destined to guide and control the most distant pos¬ 
terity. The reports of cases since the middle of the last century, 
ought, in most instances, to be read in course, and they will con¬ 
duct the student over an immense field of forensic discussion. 
They contain that great body of the commercial law, and of the 
law of cantracts, and of trusts, which governs at thii?day. They 
are worthy of being studied even by scholars of taste and general 
literature, as being authentic memorials of the business and 
manners of the age in which they were composed. Law reports 
are drafhatic in their plan and structure. The^ abound in pa- 


lustre on tlio state, anil tlio influence of which has pervaded tlio jurisprudence of the 
imtioii. Tlio reports containing the decisions of the two most distinguishoil Chancellors 
of New York, Johnson’s Reports, I'aige’s Reports, and Barbour’s Chancery Reports, com¬ 
prise the whole sy-stem of equity law, «ftd will always bo the resort and study of the 
American lawyer. , # 

Of tlic first of those Chancellors it in unnecessary to speak to the reader of lii« volumes. 
Most of his decisions have be^jn transferred to his Commentaries. “ Lector^ si Tuominuntim 
requiriSy c/rcwwi^iice / ** 

But ij may be permitted to the Editor to render his tribute of homage to Chancellor 
WaUtHTh. It has been his privilege to practise under the Chancellor during his whole 
icnn of office, and to observe those high judicial qualities, which have rarely been equalled. 
If in hltf demeanor, on tho bench, the Chancellor was sometimes open to criticism, it was 
that only which has been applied to kindred genius, that “ho was prevented, by his in- 
• conceivable rapidity in apprclieiidiug the opinions of others, from judging accurately of 
thoir reasonableness.” This criticism, however, never approached his matured decis^ns, 
embracing the whoie«circle of equity. Never, perhaps, were so many decisions made, 
where so few wore inaccurate as (b fact * or erroneous in law. 

If it was destined that tlxo Court of Chancdry*lhould fall .under iv reform, ^^duch appar- 
qpUy designs to obliterate the history as well as the legal systems of the past, it is a con- 
solation to redect that it fell wi|hout Imputation on its^urity^r usefulness, ami that no 
court was ever under tho guidance ot a judge, purer In chsffacter or more gifted in talent, 
than the last Chancellor o( Now York. 
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thetic incident, and displays of deep feeling. They are faithful 
records of those “ little competitions, factions, and debates of 
mankind ” that fill up the principal drama of human life; and 
which are engendered by the love of power, the appetite for 
wealth, the allurements of pleasure, the delusions of self-interest, 
the melancholy perversion of talent, and th^ machinations of 
fraud. They give us the skilful debates at the bar, and the 
elaborate opinions on th*e bench, delivered with the authority of 
oracular wisdom. They become deeply interesting, because 
they contain true portraits of the talents and learning 
*497 of the sages of the law. * We should have known but 
^ very little of the great mind and varied accomplisliments 
of Lord Mansfield, if we had not been possessed of the faithful 
reports of his decisions. It is there that his title to the char¬ 
acter of “ founder of the commercial law of England,^’ is veri¬ 
fied. A like value may be attributed to the reports of the 
decisions of Holt, Hardwicke, Willes, Wilmot, DeG^jy, Cam¬ 
den, Thurlow, Buller, Kenyon, Sir William Scott, Grant, and 
many other illustrious names, which will be impiortai as the 
English law. Nor is it to be overlooked as a matter of minor 
importance, thdt the judicial tribupals have been alniost uni¬ 
formly distinguished for^their immaculate purity. Every person 
well acquainted with the contents of the English reports, must 
have been struck with the unbending integrity and lofty morals 
with which the courts were inspired. I do not know where we 
could resort, among all the vo1uq;ics of human composition, to 
fisd more constant, more tranquil, and more sublime manifesta¬ 
tions of the intrepidity of conscious rectitude. If we were to go 
back to the iron times of the Tudors, and follow judicial history 
down from the first page in Dyer to the last page of the last 
reporter, we should find the higher courts of civil juditature, 
generally, ^nd with rare exceptions, presenting the imagtf of the 
sanctity of a temple, where truth and justice seem to be en- 
thwned, and to be personified in their decrees. 
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LECTURE XXIL 

op THE PRINCIPAL PUBLICATIONS ON THE COMMON LAW. 

The reports of adjudged cases are admitted to contain the 
highest and most authentic evidence of the principles and rules 
of the common, law; but there are numerous other works of 
sages in the profession, which contribute very essentially to 
facilitate the researches, and abridge the labor of the student. 
These wprks acquire by time, and their intrinsic, value, the 
weight of authority; and the earlier text-books are cited and 
relied upon as such, in the discussions at the bar and upon the 
bench, in cases where judicial authority is wanting. 

One of the oldest of these treatises is Glanville’s 
Tractatus de Legibus Anglia?, composec^in the reign of 
Henry II., in which he was chief justiciary, and presided in the 
aula regis. It is a plain, dry, perspicuous essay on the ancient 
actions and the forms of writs then in use. It has become 
almost obselete and useless for any practical purpose, owing to 
the disuse of the ancient actions j but it is a curious monument 
of the improved state of tlie Norman administration of jus¬ 
tice. (a) It is peculiarly venerable, if it be, as it is said, the 
most ancient book extant, upon the laws and customs of ling" 
land. •It has been cited, and commented upon, and extolled, 
by Lord Coke, Sir Mathew Hale, Sir Henry Spelman, Sclden, 


(a) la tho History of the Boroughs and Municipal Corporations of the United 
Kingdom, by Messrs. Sicrowether & Stephens, (vol. i. Im. 18,) ail that is contained 
in tho earlier Saxon laws, and in those of I, and Henry I., and the charters 

of those periods, is said to bo in a grost degree repeated in Glnnville, and again in 
Bhuon. Ibid. vol. i. p. 476. Dr. Irving, in his lutroduct^n to the Study of the 
CiTil Law, p. 93, says that Gl&uville's Treatise is uiftea coneidcrttblc obligation to 
the cifil law. 
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¥ 

BlackstonC) an4 most of the eminent lawyers and antiquaries of 
the two last centuries. Mr. Reeves says that he incorporated 
the whole of Glanville into his History of the English Law. 

Bracton wrote his treatise, De Legibus et Consuetu- 
dinibus Anglise, in the reign of Henry IL, and he is said 
to have been a judge itinerant in that reign, and professor 
of law at *Oxford. He is a classical writer, and has been 
called by a perfect judge of his merits, (a) the father of 
the English law, and the great ornament of the age in which he 
lived. His work is a systematic performance, giving a complete 
view of the law in all its titles, as it stood at the time it was 
written; and it is filled with copious and accurate details of 
legal iearning. It treats of the several ways of ac(juiring, main¬ 
taining, and recovering property, much in the rpanner of the In¬ 
stitutes of Justinian. The style clear, expressive, and soifie- 
times polished, has been ascribed to the influence of the civil 
and canon law, which he had studied and admire^; and the 
work evinces, by the freedom of the quotations, that he had 
drank deep at those fountains. 

Sir William Jones says, he is certainly the best of our juridi¬ 
cal classics, though he is perfectly aware that Bracton copied 
Justinian almost word for word. (6) In the reign of Edward I., 
Bracton was reduced into a compendium by Thornton, which 
shows, says Selden, (c) how great the authority of Bracton was 
in the time of Edward I. He continued to be the re{)ository of 
ancient English jurisprudence, and the principal source of legal 
qpthority, down to the time of tJie publication of the Institutes 
of Lord Coke. 

Staunforde, in his Pleas of the Crownj published about the 
time of Philip and Mary, bears strong testimony to the merits 
and to the authority of Bracton. It is stated in Plowden, {d) 
that neither Glanville nor Bracton were^o be cited as* author¬ 
ities, but rather as ornaments to the discourse; and in several 


(а) 4 Reeves’s History of the English Lar, p. 5^0. 

(б) Mr. Spence, in his Equitable <Iuri{idiction of Court of Chancery, vol. i. 118- 
132, considers that Bractou drew the learning of his treatise, not from the Anglo- 
Saxon .or Anglo-Nbrnian jurisprudence, but essentially from the Roman law. ^ 

Dijssertatioa luiaexed tdEWta, c. ii. sec. k . *' 

((/) R. 357,358. \ 
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other books the same thing was said, {a) But Mr, Beeves, 
in his History of the English Law, (6) justly * vindicates * 501 
the character of Bracton from such unmerited aspersion ; 
and, what is as much, and perhaps more to the purpose, the 
learned Selden, whose knowledge of English legal antiquities 
was unrivalled, declares, that this notion is founded in error. 
Glanville and Bracton are authors of great service to all who 
apply themselves to,, the study of the law, and arc desirous of 
knowing its origin and progress from the very foundation, (c) 
They contain numberless things, said Selden, which in his day 
cither remained entire, or were only partially abrogated ; and 
they contain such information on ancient customs and Jaws, as 
to carry with them authority as well as illustration. Loid^Holt, 
in the great case of Coggs v. Bernard^ made free use of Brac- 
ton, and spoke of him as an old author full of reason and good ' 
sense, • 

Britton^rid Fleta, two treatises in the reign of Edw. uiitton and 
L, were nothing more than appendages to Bracton, and 
from whom they drew largely. Lord Coke says, (d) that Britton 
was bishop of Hereford, and of profound judgment in the com¬ 
mon lawf, and that Fleta was written by some teamed lawyer, 
while in confinement in the Fleet prison, (e) The dissertation 
which Selden annexed to the edition of F'leta, printed in his 
time, is evidence of the high estimation in which the work was 
then held; and it is a little singular that President Henault, in 
his chronological abridgment ofjthe History of France, (/) should 
refer to this ancient English treatise of Fleta as an historic^ 
authority, (g) 

(а) 1 Show. 118. n St. Tri. 148. 

(б) Vq). iv. pp. 670, 571, 

(c) Selden's Dissertations, c, 1, sec. 3. 

(rf) Pref. to 10 Co. , 

(e) Lord Campbell, in his very interesting “Lives of the Lonl Chancellors” says 
that Britton set the example of writing law books in French, which was followed for 
some centuries. ^ 

(/) Tom, i. p. 258.* ^ • 

(*)r) The Mirror of Justices was said, recety;lyyby Ch. J, Tindal, (6 Bingham, N. C. 
237,) to be a* book of great authority, and of the earliest, though uncertain date. 
Lord Coke spoke of its authority and antiquity in high t^mw, and that most of it 
was written before the conquest, ^rof. to 9 Co. antfPtef, to 10 Co. Mr. Keevea, 
author of the History of th^ English Law, speaks of it as a curioas, and in some de- 
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Sir John Sir John, Fortescae’s treatise, De Laudibus Legnm 
Fortosciie. -written in the reign of'Henry VL, nnder 

whom he was chief justice, and afterwards chancellor. It is in 
the form of a dialogue between him and the young prince, and 
he undertakes to show, that the common law was the 
* 502 ^ most * reasonable and the most ancic^nt in Europe, and 
superior to the civil law. It displays sentiments of liber¬ 
ty, and a sense of a limited monarchy, remarkable, in the fierce 
and barbarous period of the Lancastrian civil wars, and an air 
of probity and piety runs througli the work. He insisted, for 
instance, that the conviction of criminals by juries, and without 
torture, was much more just and humane than the method of 
the conlinental nations; and that the privilege of challenging 
jurors, and of bringing writs of attauit upon corrupt verdicts, 
and the usual wealth of jurors, afforded that security to tfie 
lives and propo'rty of English subjects, which no other country 
was capable of affording. He run a parallel, in many instances, 
between the common and the civil law. In order to show the 
superior eepfity of the former, and that the proceedings in 
courts of justice were not so dilatory as in other nations. 
Though some «of the instances of that superiority, which he 
adduces, such as the illegitimacy of ante-nuptial children, and 
the doctrine of feudal wardships, are of no consequence, yet the 
security arising firom trial by jury, and the security of life and 
pro|)erty by means of the mixed government of England, and 
the limitations of the royal prejrogative, were solid and pre¬ 
eminent marks of superiority. 

This interesting work of Fortescue has been translated from 
the Latin into English, and illustrated \<fith the notes of the 
learned Selden; and it was strongly recommended, in a subse¬ 
quent age, by such writers as Sir Walter Raleigh and St. Ger¬ 
main. And while upon this author, we cannot but pause and 
admire a system of jurisprudence, which, in so uncultivated a 
p^od of society, contained such singular and invaluable pro-' 
visions in favor of life, liberty, and property, a» those to which 
Fortescue referred. They 'wfirq unprecedented in all Greek and 

gree, authentic tract, and affctAnpiled by Horne,^nd^r IL, from some work of 

that kind, legal d#ament 0 in the Anglo-Saxon dmcB. i 
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Roman antiquity, and, being preserved in some tolerable degree 
of freshness and* vigor, amidst the profound ignorance and 
licentious spirit of the feudal ages, they justly entitle the com¬ 
mon law to a share of that constant and vivid eulogy 
which the English lawyers •have always liberally be- *503 
stowed upon theij; municipal institutions. 

Littleton’s Book of Tenures was composed in the 
reign of Edward IV., and it is confined'entirely to the 
doctrines of the old English law, concerning the tenure of real 
estates, and the incidents and services relating thereto. In the 
first book Littleton treats of the quantity of interest in estates, 
under the heads of fee simple, fee tail, tenant in dower, jenant 
by the curtesy, tenant for life, for years, and at will. In the 
second book he treats of the several tenures and services by 
which lands were then held, such as homage, fealty, villenage, 
and knight service. In*the third book he treats of divers sub¬ 
jects relaitive to estates and their tenures, under tfte heads of 
parceners, joint tenants, estates on condition, releases, warranty, 
&c. He explained the learning of that period on the subject ^ 
of tenures and estates, with a felicity of arrangement and per- 
spicuity’and precision of style, that placed him'above all other 
writers on the law. No work ever attahied a more decided and 
permanent reputation for accuracy and authority. Lord Coke 
says, {a) that Ijittleton’s Tenures was the most perfect and 
absolute work, and as free from error as any book that ever 
was written on any human sg^nce; and he is justly indignant 
at the presumptuous and absurd censures which the celebrated 
civilian, Hotman, was pleased to bestow on Littleton’s clear 
and accurate view of* English feudal tenures. He said he had 
known many of his cases drawn in question, but never could 
find any judgment given against any of them, which could not 
be affirlned of any other book in our law. The great excellence 
^of Littleton is his full knowledge of the subject, and the neat- 
nefss and simplicity of his manner. He cites but very fe^ 
cases, but he holds no opiniog, says his great commentator, but 
what is supported by authority. a«d leasont A great 
pert of Littleton is not now law, or is entirely * obsolete * 504 


- — 

(a) to Co. Liu. and to 10 Co. 

48 •*> 


you I. 
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with us; and particularly much of the matter in the chapters 
on estates in fee tail, copyholds, feudal sefvices, discontinu* 
ance, attornment, remitter, confirmation, and warranty. But, 
even at thia day, what remains concerning tenures cannot be 
well understood without a general knowledge of what is abol¬ 
ished ; and even the obsolete part of Little^n can be studied 
with pleasure and profit by all who are desirous to trace the 
history and grounds of the law. It has been supposed by 
Mr. Butler* that Littleton’s treatise would still be a proper 
introduction to the institutes of the English law on the subject 
of real estates. 

^ Perkins’s Treatise of the Laws of England, written 
Perkins. reign of Henry VIII., has always been deemed 

a valuable book for the learning and ingenuity, displayed in it 
relating to the title and conveyance of real property. Colre 
said it was wittily and learnedly composed ; and Lord Mans¬ 
field held ft to be a good authority in point of law. t.It treats 
of grants, deeds, feoft’ments, exchange, dower, curtesy, devises, 
surrenders, reservations, and conditions; and it pbounds with 
citations, and supports the positions laid down by references to 
the Year Book^, and Fitzherbert’s ,A.bridgment. ' 

Doctor and Dialogue between a Doctor of Divinity and a 

Student. Student in Law was written by St. Germain, in the 
reign of Henry VIII., and discusses, in a popular manner, many 
principles and points of common law. The seventeenth edition 
of this work was published ig 1787, and dedicated to the 
younger students and professors of law. It has always been 
considered by the courts, and the best of the juridical writers, 
as a book of merit and authority. The‘ form of writing by 
dialogue was much in use among the ancients, and some of 
■"Hie finest treatises of the Greeks and Romans were wrifien in 
that form^ and particularly the remains of the Socratic* school 
in the writings of Xenophon and Plato, and the rhetorical and^ 
pirllosophfcal treatises of Cicero. The three most interesting 

productions, in the form of dialogue, onVhe English law, 
*505 aro FortesOue, already mentioned, •this work of St. 

' ^..Ctermain, and the elegant and classical work entitle 
Ennius, or Diatog^ei; concerning ^he «L'aw and Constitution 
of Bpgland, Hy »Mr. Wynne. 
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But the legal productions of the preceding ages , , „ 

, . 1 1 i i • .^1 T , iKird Bacon. 

were all surpassed m value and extent in the reigns of 
Elizabeth and James, by the results of the splendid talents and 
immense erudition of Bacon and Coke. The writings of Lord 
Bacon on the municipal law of England are not to be com¬ 
pared in reputation to his productions in physical and moral 
science ; but it is nevertheless true, that he shed light and learn¬ 
ing, and left the impression of profound and original thought 
on every subject which he touched. It was the course of his 
life to connect law with other studies, and, therefore, he admit¬ 
ted that his arguments might have the more variety, and per¬ 
haps the greater depth of reason, llis principal law tr.u f s are, 
his Elements of the Common Law, cqntinning^an illustration 
of the most important maxims of the common law, and of the 
use of the law in its application to the protection of person, 
propertjf, and character, and his Reading upon the Statute of 
Uses, iiord Bacon seems to have disdained to cit« authorities 
in bis^Iaw treatises; and in that respect he approved of the 
method of Ljttleton and Fitzherbert, and condemned that of 
Perkins and Staunforde. (a) He admits, however, that in his 
own private copy he had ail his authorities (juoted, and that 
ho did sometimes “ weigh- down autJiorities by evidence of 
reason; ” stud that be intended rather to correct the law than 
soothe received error, or endeavor to reconcile contradictions 
by unprofitable subtlety. He made a proposal to King James, 
for a digest of the whole body of the common and statute law 
of England; and if he had been encouraged and enabled ,to 
employ the resources of his great mind on such a noble work, 
he would have dode infinite service to mankind, and 
have settled in his favor the question, * which he said * 506 
would be made with posterity, whether he or Coke was 
the grftater lawyer. The writings of Lord Bacon are distin- 
^guished for the perspicuity and simplicity with which every 
subject is treated. 

Lord Coke’s •Institutes hqve had a most extensive 
and permanent infiuence on the.ccynmon law of Eng- stitutes.. 
|^d» The fisrst part is a commentary upon Littleton’s Tenures; 



t (ot) Prtfsce to bis Lav Tracts. 
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■and, notwithstanding the magnitude of the work, it has readied 
seventeen editions. Many of the doctrines, Which his writings 
explain and illustrate, have bfecome obsolete, or have been swept 
away by the current of events. The influence of two centuries 
must inevitably work a great revolution in the laws and usages, 
as well as in the manners and taste of a iiatipn. Perhaps every 
thing useful in the Institutes of Coke may be found more 
methodically arranged, find more interestingly taught, in the 
modern compilations and digests ; yet his authority on all sub¬ 
jects connected with the ancient law is* too great and too ven¬ 
erable to be neglected. The writings of Coke, as Butler has 
observed, (o) stand between and connect the ancient and the 
modern law— the old and new jurisprudence. Hfe explains the 
ancient system of law as it stood in his day, and he points out 
the leading circumstances of the innovation which was begun. 
We have in his works the beginning of the'disuse^of real 
actions; thtf tendency of the nation to abolish the •military 
tenures; the rise of a system of equity jurisdiction, a^d the 
outlines of every point of modern law. , 

The second part of the Institutes of Coke is a commentary 
upon the ancieiTc statutes, beginning with Magna Chalta, and 
proceeding down to th» reign of Henry VIII.; and his com¬ 
mentaries upon the ancient statutes consisted, as ‘he himself 
declared, of the authentic resolutions of the courts of justice, and 
were not like the glosies of the civilians upon the text 
*507 of the civil law, which cogfain so many diversities * of 
^ opinion, as to increase rather than to resolve douUts and 
uncertainties. His commentary upon Magna Charta, and par¬ 
ticularly on the celebrated 29th chapter, is deeply interesting to 
the lawyers of the present age, as well from the value and dig¬ 
nity of the text, as the spirit of justice and of civil liberty which 
pervades sjpd animates the work. In this respect. Lord Coke 
eclipses bis contemporary and great rival Lord Bacon, who ^ 
w^ as inferior to Coke in a just sense and manly vindication 
of the freedom and privileges of the subject, as <ie was superior 
in general science and philosophy. Lord Coke, in a very ad¬ 
vanced age, took a principal share in proposing and firanung 
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the celebrated Peiition of Right, containing a parliamentary 
sanction of thos5 constitutional limitations upon the royal 
* prerogative which were deemed essential to tlie liberties, of 
the nation. 


The third and fourth parts of the Institutes treat of high 
tr(‘ason and the cither pleas of the crown, and of the history 
and antiquities of the English courts. The harshness and 
severity of the ancient criminal code of England are not suited 
to the taste and moral sense of the present age; and those 
parts of the Institutes are of very inconsiderable value and use, 
except it be to enlighten the researches of the legal antiquary. 
In this respect, Coke’s Pleas of the Crown are inferior to the 
work under that title by Staunforde, wlio wrote in the age of 
^hilip and Mary, and was the earliest writer who treated di¬ 
dactically on that subject. Staunforde wrote in law French ; 
^but Lord Coke, more wisely and benevolently, wrote in English, 
because,"he said, the matter of which he treated edneerned all 
the subjects the realm. 

Before we quit the period of the old law, we must 
not omit to notice the grand abridgments of Statham, ‘ ^ 
Fhzher&ert, and Brooke, ^^atliam was a baroh of the Exche¬ 
quer in the time of Edward IV. His ♦abridgment of the law 
. was a digest of most titles of the law, comprising under each 
head adjudged cases from the Year Books, given in a concise 
manner. The eases were slrnng together without regard to 
connection of matter. - It doubtful whether it was 
* printed before or after Fitzherbert’s work, but the latter * t5D8 
entirely superseded it. Fitzherbert was published in the 
reign of Henry Vllf., and came out in 1514, and was, Fitzherbert. 
for that period, a work of singular learning and utility. 

BrooRe was published in 1573, and in a great degree Brooke, 
superseded the others. The two last abridgments 
. contain the substance of the Year Books regularly digested; 
and by the form and order which they gave to the rude m^^e- 
rials before IheA, and the gveat facility which they afforded to 
the acquisition of knowledge, they.must have contributed very 
-greatly and rapidly to the improvement of legal science. Even 
thqse exceedingly laborigus abridgmewtj were in their turn 


8U|]^eded by the. abridgments of Rolle and his successors. 

48 
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Cowell. 


Reeves. 


f 

Dr* Cowell, who was contemporary Avith Coke, pub¬ 
lished in Latin an Institute of thte Laws of Eng¬ 
land, after the planner of Justinian’s Institutes. His 'work was , 
founded upon the old feudal tenures, such as the law of wards 
and liveries, tenures in capite^ and knight service. While the 
writings of Lord Coke have descended with ^atne and honor to 
V posterity, it was the fate of the learned la^rs of Dr. Cowell 
to pass unheeded and* unknown, into irreclaimable obliv¬ 
ion. (a) And, with respect to all the preceding periods, 
Reeves’s History of the English Law contains the 
best account that’we have of the progress of the law, 
from the time of the Saxons to the reign of Elizabeth. It 
covers Vhe whole ground of the law included in the old* abridg¬ 
ments, and it is a work deserving of the highest coin- 
*509 mendation. * l am at a loss which most to admire, the 
full and accurate learning which it contains, or the neat, 
perspicuous^ and sometimes elegant style in which that learn-^ 
ing is conveyed. ^ 

FineVa dV treatise of Sir Henry Finch, being a discourse 

course. jn four books, dn the maxims and positive grounds of 

the law, was first published in French, in 1613; and >^e have 
the autliority of Sir William Blackstone for saying, that his 
method was greatly superior to that in all the treatises that 
were then extant. His text was weighty, concise, and nervous, 
and his illustrations apposite, clear, and authentic. But the 


(r,) Dr. Cowell published a Law Dictionary, or the Interpreter of Words and 
Terms used either in the Common or Statute Law, and in the Tenures. Cowell’s 
Interpreter is-frequently cited by the English antiquaries, and Mr. Scldcn makes 

much use of it in his notes to Eortcsouc. It is one of the authorities used bv Jacob 

,1 - » 

^Vompiling his Law Dictionary; but the first edition under James I, met with the 
tlar fate of being suppressed by a proclamation of the king, at the instance of 
rjlouse of Commons, for containing the heretical and monstrous doctrine that the 
king wns aii absolute monarch, and above tlio law, which he might alter or. suspend 
at his pleasured 



'•:v . 


I In December, 18^0, a new “ Law Dictionary Snd GKsaary, containing full Definitions 
of the principal Terms of the Commoif'and Civil Law," by Alexander M. Burrill, ISsqf, 
was published iul^ew York. This work exhibits antiquarian learning and legaL e^ud^- 
tion, rare in American pfoductlons; and, while its accurate definitions and praciM 
sugge^ilHte lender it useful to*chc lawyer, iU histoi^al lore and researches into recon¬ 
dite sbm^B of leamingpcommend it to d place in theiibrary of the gj^eral scholar.' 
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abolition of the feudal tenures, and the disuse of real actions, 
have rendered half of his work obsolete. 

Sheppard^s Touchstone .of Common Assurances sucppani’s 
was the production of Mr. Justice Dodderidge, in the 
reign of James L It is a work of great value and authority, 
touching the comiyon-law modes of conveyance, and those de¬ 
rived from the statute of uses. It treats also copiously of the 
law of uses and devises ; but the great flefect of the book is the 
want of that lucid order and perspicuous method which are es¬ 
sential to the cheerful perusal and ready perception of the merits 
of such a work. The second volume of Collectanea Juridica has 
an analysis of the theory and practice of conveyancing, ^^vhich 
is only a compendious abridgment of the Touchstone; and 
there is a very‘improved edition of it by Preston, who has 
favored the profession with several excellent tracts on the law 
of real property. 

Rolle's»Abridgrn^nt of the Law was published soon 
aftentl^ restorgition, with an interesting preface by Sir Abriiig- 
Matthew Hale,. It brings down the law to the end of ”'®***^* 
the reign of Charles I., and though it be an excellent work, and, 
in point*of method, succinqtness, and legal precision, a model 
of a good abridgment, Sir Matthew Hffle considered it an un¬ 
equal raomyVnent of the fame of Rolle, and that it fell short of 
what might have Ijeen expected from his abilities and great 
merit. It is also deemed by Mr. Hargrave, a great defect 
in VinePs very extensive al^dgmcnt, that he should 
•have attempted to engraft it on such a narrow sub- *610 
stance as Rolle’s work. Rolle was Chief Justice of Eng¬ 
land under the protectorate of Cromwell, and under the preced¬ 
ing commonwealth; but as his abridgment was printed in the 
reign Of Charles IL, he has no other title annexed to his namd 
than tWiat of Sergeant Rolle, and his republican dignity was 
^not recognized. 

Since the period-of the English revolution, the new dige^^s 
have superseded 1;he use of the former ones; and Bacon, Viner, 
Comyns, and Cruise contain 8uch*e vast accession of modern 
Ifitxvdearning, that their predecessors have fallen into oblivion. 
VinePa Abrid^ent, wkh gll its defects taiid inaccora- 
cieS| is a coa^niegt part of every lawyers Ubrary. 
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We obtain by it an easy and prompt access to the learning of 
the Year Books and the old abridgments, and th^ work is 
enriched with many reports of adjudged cases not to be found 
elsewhere ; but, after all that can be said in‘its favor, it is an 
enormous mass of crude, undigested matter, and not worth the 
ComMi’s labor of the compilation. The Digest of Tjord Chief 
, Baron Comyn is a production of vastly higher order 
and reputation, and it is the best digest extant upon the entire 
body of the English law- Lord Kenyon held his opinion alone 
to be of great authority, for he was considered by his contem¬ 
poraries as the most able lawyer in Westminster Hall, (a) The 
title Eleader has often been considered as the most elaborate 
and useful head of the work; but the whole is distinguished 
for the variety of the matter, its lucid ordcr^ thfe precision aijd 
brevity of the expression, and the accuracy and felicity of the 
^ ^ execution. Bacon’s Abridgment was composed chiefly 
\biuif;- from materials left by Lord Chief'Baron Gilbert. It 
has more of the character of an elementary WQ"*k than 
Cornyn’s Digest. The first edition appeared in 3.736, and was 
■much admired, and the abridgment has maintained ifo 
*511 great influence down to the present time, as being *a 
very convenient and valuable collection of principles, 
arising under the various titles in the immense s/stem of the 
English law. And in connection with this branch of ihe sub¬ 
ject, it will be most convenient, though a little out of the Ord^r^ 
Cnti'se’fa lime, to take notice Cruise’s recent and very val- 
uablc Digest of the Laws of England respecting Real 
Property. It is by far the most perfect elementary work of the 
kind which we have on the doctrine of real property, and it is 
^stinguished for its methodical, accurate, perspicuous, and 
'^6mprehensive view of the subjeet. All his princijfles afe sup¬ 
ported a»d illustrated by the most judicious selection of ad¬ 
judged cases. They are arranged with gr^t skill, and applied, 
ije'confirmation of his doctrines with the utmiwt perspicuity and 
force. < ^ ^ 

The various treiitices of Lord Chief Baron Gilbert 
arc of Ipgh value and character, arid they c6ntribat<^d 

. . .. . ^ - 4 -*■ M . . ----- 


Baroa 

Gilbert. 


(a) 3 Term Rep. 64,631; 

a 
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much to advance the science of law in the former part of the 
last century. His-treatise on Tenures deserves particular notice, 
as having explained, upon feudal principles, several of the lead¬ 
ing doctrines in Littleton and Coke ; and it is a very elemen¬ 
tary and instructive essay upon that abstruse branch of learn¬ 
ing. His Essay o^ the Law of Evidence is an excellent per¬ 
formance, and the groundwork of all the subsequent collections 
on that subject; and it still maintain? its character, notwith¬ 
standing the law of evidence, like most other branches of the 
law, and particularly the law of commercial contracts, has 
expanded with the progress and exigencies of society. His 
treatise on the Law of Uses and Trusts is another work of 
high authority, and it has been rendered peculiarly valuable, by 
the revision and .copious notes of Mr. Sugden. 

^he treatises on the Pleas bf the Crown, by Sir 
Matthew Hale and Sergeant Hawkins, appeared early Hawkins, 
in the last century, and they contributed to give precision and 
certainty to that most deeply interesting part of jurisprudence. 
They are both of them works of authority, and have had great 
sanction, and been uniformly and strongly recommended 
•to the profession. Sir Martin Wright’s Introdiittion to *512 
the Law of Tenures is an excellent work,♦and the value 
of it cannot be better recommended than by the fact wright!^^” 
that Sir William Blackstone has interwoven the sub¬ 
stance of that treatise into the second volume of his Commen¬ 
taries. Dr. Wood published, ii^l722, his Institutes of the Laws 
of England. His object was /o digest the law, and to briiig jj: 
into better order and system. By the year 1754, his work had 
passed through eight folio editions, and thereby afforded a deci¬ 
sive j)roof of its value and popularity.» It was greatly esteemed 
by thedawyers of that age; and an American judge,(a) (him-^ 
self a learned lawyer of the old school,) has spoken of Wood 
as a great authority, and of weight and respect in Westminster 

Hall. ...£<■ 

But it was the^ate of Wood’s Institutes to be entirely super¬ 
seded by more enlarged, more cri^icaj, and more attractive pub- 
licj^fions, and especially by the Commentaries of Sir William 



(a)^’KeaD, Ch. J., 1 Dallas, 357. 
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Blaekstone, who is justly placed at the head of all the 
modern writers who treat of the general elementary 
‘principles of the law. By the excellence of his arrangement, 
the variety of his learning, the justness of his taste, and the 
purity and elegance of his style, he communicated to those 
subjects which were harsh and forbidding in the pages of Coke, 
the attractions of a liberal science, and the embellishments of 
polite literature. The*second aiid third volumes of the Com¬ 
mentaries are to be thoroughly studied and accurately under¬ 
stood. What is obsolete is necessary, to illustrate that which 
remains in use, and the greater part of the matter in those 


volumes is law at this day, and on this “side of the Atlantic. 

I have necessarily been obliged to omit the mention of many 
valuable works upon law, as my object in thp present lecture 
was merely to select those which were the most useful *br 
distinguiehed. With respect to the modern didactic 
*513 ‘treatises on various heads of the law, and \%hich have 
multiplied exceedingly within the period of the present 
Modern generation, I can only take notice of a few%f those 
treiitwcs. •which jclate to the law of real property, and are 

deemed the most important. The numerous works, both 
foreign and domestic,, on various* branches of the law of per¬ 
sonal rights and commercial contracts, I may have» occasion to 
refer to= hereafter, as the subjects of which they treat pass 
under consideration, in the course of these lectures. Any criti¬ 
cal notice of them at present would lead us too far from the 
general purpose of this inquiry, and many' of them are not suf¬ 
ficiently matured by time to become of much authority. 

Sanders’s Essay on Uses and Trusts i? a comprehensive and 
, systematic treatise, but it wants that fulness of illustration,^and 
’ 4 »eat and orderly arrangement, requisite in the discussiop of so 
abstruse and complicated a branch of the law. The-learned 
Mr, Butler has given a very elaborate note on the same sub¬ 
ject ; {a) and there is an excellent summary: oj^. the law bf xiaea 
and trusts in Cruise’s Digest, arranged with bin customary skill, 
and supported by an accurate analysis'of adjudged cases, which 
are apposite and pertinent to the inquiry. 


«. « ». ■ 

(a) Note SSI to lib. 3 Co. Idtt« 
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Sugden’s Practical Treatise on Powers is the best book wc 
have on that very abstruse title in the law. It was regarded by 
the author as his favorite performance, and he is entitled to the 
gratitude of the student for his masterly execution of the work.. 
It is perspicuous, methodical, and accurate. Mr, Sugden’s 
Treatise on the Law of Vendors and Purchasers is also a correct 

- f 

and useful collection of equity principles on a subject extremely 
interesting, and of constant forensic dis<fussion, (a) Roberts, on 
Fraudulent Conveyances, covers a very important head in the 
jurisprudence of the courts of equity. He has collected the 
cases arising under the statutes of 13 and 27 Elizabeth, respect¬ 
ing conveyances that are deemed fraudulent in respect ^ 
to Creditors * and purchasers ; and though the treatise is "^*514 

written in bad taste, it is a useful diiyest of the law on 

• ^ . 

that subject. Powell’s Essay upon the Learning of Dovisps con¬ 
tains a systematical and valuable view of an importani branch 
of the law concerning title to real property, and it i.^ enlivened 
with sojne spirited discussions; but neither the essay, nor the 
one of his upon Mortgages, are to be compared to the clear, 
succinct, and masterly analysis of the cases under similar titles, 
in the gfeat work of Mr. Cruise. Fearne’s EsSay on Contin¬ 
gent Remainders and Executory Devises is a performance of a 
very superior character. It is eminently distinguished for the 
ability and perspicuity with which it unfolds and explains the 
principles of the most intricate parts of the law. Mr. Preston’s 
recent Essays on Estates and Abstracts of Title, contain sound 
and clear views of *the law of real property, and they have 
already attained the authority of works of established reputa¬ 
tion. • 

I have thus attempted, for the assistance of the student, to 
uufoldf inihis and the preceding lecture, the principal sources 
from‘which we derive the evidence and rules of the common 
law. . yhere is another source still untouched, from which a 
great a^e^sion of sound principles, particularly on the subje<rt 


(a) In 2 Motloy, 561, Lord Ch. Hart, as late.•as 1829, spoke very di«iparagin^riy of 
Suren's Treatise on Vendors and Purchasers, by saying that it was not to be cited 
as an authority pet^se. This was going quite as far as decorum would warrant, con¬ 
sidering that Mr. Sugden had been ills immediate precAciftsor on die Irish Chancery 
Bench. 
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of personal contract, has been received, to enlarge, improve, and 
adorn our-municipal codes. I allude to the*body of the civil 
law contained in the Institutes, Digest, and Code of'Justinian; 
and our attention will be directed to that subject in the next 
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# LECTURE XXIli. 

OF THE CIVIL LAW. 

The p’eat body of the Roman or civil law was collected and 
digested by order of the Emperor Justinian, in the former part 
of the sixth century. That ronipiJation has come down to 
modern times, and the institutions of every part of Europe 
^ave felt its iiffluence, and it has contributed largely, by the 
richness of its materials, to their character and improvement. 
With moat of the European nations, and in the new states in 
Spanish^America, in the province of Lower Canada, (a) and in 
one of«the Umted States, (b) it constitutes the principal basis of 
their unwritten or common law. It exerts a very considerable 
influence upon our own municipal law, and particularly on 
those branches of it which are of equity and adinirally juris¬ 
diction, or fall witliin the cognizance o*f the surrogate’s or con- 
sistorial courts, (c) 

The history of the venerable system of the civil law is pecu¬ 
liarly interesting. It was created and gradually matured on 
the banks of the T,^iber, by il#c successive wisdom of Roman 
statesmen, magistrates, and sages; and after governing » 
*the greatest people in the ancient world for the space *516 
of thirteen or fourteen centuries, and undergoing ex^aor- 

(а) Real property law in Canada, under French grants, was established upon the 
basis of tke Coutume dc Paris, with feudal burdens. The French civi^law, as it ex¬ 
isted in Canada at the time of the conquest of the province, still prevails, without any 

* of the i^cieliorations of tlie code Napoleon. 

(б) Seo*the Civil Code of the state of Louisiana, as adopted in 1824. ^ 

(c) The Roman law is blended with that of the Batch, and carried Into their AM- 

^ atic possessions; alld when the island of Cqyio >9 passed into the hands of the English, 
justice was directed to be administered according to the former system of laws in the 
l^utch courts; and Van Lceuwen’s Commentaries on thotfloman Butch law were 
translated into English in 1820, orft>rc8sly for the benefit of the English judiciary in 
that island 


VOL. I. 
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dinary vicissitudes after the fall of the western empire, it was 
revived, admired, and studied in modern Europe, on account of 
the variety and excellence of its general principles. It is now 
taught and obeyed, not only in France, Spain, Germany, Hol¬ 
land, and Scotland, but in the islands of the Indian Ocean, and 
on the banks of the -Mississippi and the St. Lawrence. So 
true, it seems, are the words of d'Aguesseau, that “the grand 
destinies of Rome arc not yet accomplished ; she reigns through¬ 
out the world by her reason, after having ceased to reign by her 
authority.” > 

My design in the present lecture is to make a few general 
observations on the history and character of the civil law, in 
order to excite the curiosity and direct the attention of the stu¬ 
dent to the proper sources of information on the subject. The 
acquaintance which I have with that law is necessarily very 
imperfect; and I am satisfied that no part of it can be exam¬ 
ined, and nc one period of its history can be touched, by a per¬ 
son not educated under that system, without finding himself 
once admonished of the difficulty and delicacy of the task, by 
reason of the overwhelming mass of learning and criticism 
which presses upon every branch of the inquiry. ' 

That part of the Roman jurisprudence which has been de¬ 
nominated the ancient, embraced the period from the foun¬ 
dation of the city by Romulus, to the establishment of the 
twelve tables. 

Early Ro- The fragment of the Enchiridion inserted in the Pan¬ 
man law. dects, (a) is the only ancient histor^ of the first ages of 
the Roman law now extant. It was composed by Pompon ius, 
in the second century of the Christian er^i, and rescued from 
oblivion by Justinian; and Bynkershoek has republished 
* 617 * it, and endeavors to restore the integrity of the original 
text by emendations and a critical commentfJty. (b) 
From this fragment we learn that Sextus, or Caius Papirius,. 
who was a pontifex maximus about the time of the exjppdsion 
of Tarquin, made a collection of the /eg-es regt:a?y or laws and 
usages of the Romans under, their kings, and which was known. 

(а) lib. 1, tit, 3 */>e online juns. c 

(б) Pr£eiermt^ ad (eg, 2D. De origine /uni. Opera, 301. 
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by the name of the Jus Civile Papirianum. Very few, if any 
fragments of this* original collection by Papirius now remain, 
though eli'orts have been made to restore, if possible, some por¬ 
tion of these early Roman laws, (a) Such a work was evidence 
of great progress in jurisprudence under the kings, and it must 
have contained at^ account which Would have been at the pres¬ 
ent day most deeply interesting and curious, of the primitive 
institutions of a city destined to beccJme the mistress of the 
world, (b) 

The genius of the Roman government and people had dis¬ 
played itself by the time of the expulsion of their kings, and the 
foundations of their best institutions and.discipline had been 
laid. The Roman people were originally, or very early in their 
history, divided-into three tribes and thirty curiaj, and the patri¬ 
cian order and the Roman senate were instituted under Romu¬ 
lus, and that last body became in process of time the most 
powerful^and majestic tribunal in all antiquity, (c) *The 
general assemblies of the people or comitia, were * a part * 518 
of the primitive government, and a very efficient portion 
of the legislative power, and they met in their c«n«, parishes 
or wardfs, and the vote of every citizen belonging to the curise 
was equal in these comitia curiata. The senate was a select 
body of thfee hundred of the elder citizens, from the heads of 
the clans or gentes, and regard was had to rank, birth, property^ 
honor, and age. The king was elected for life by the curias, 
upon the nomination of the senate, and the laws of the comitia 
conferred upon him the powers of a civil and military chief, {ji) 

(a) Heinecc. Antiq. Korn. Jur. Procem. sec. 1 and 2. Hist. Jur. Civ. lib. i. sec. 
15, 16. 

(b) gibbon, in his History, vol. viii. p. 5, note^ denies altogether the fact of any 
such original compilation by Papirius. Niebuhr, on the other hand, though ho treats 
much of the early Roman history as a legend, says, that the high antiquity of the col¬ 
lection of the laws of the kings, compiled by Papirius, seems unquestionable. History 

* of vol. i. p. 211, (Eng. edit.) I am incompetent to decide such a question. 

It Is cited as an original and authentic work by Pomponius, who had infinitely bc^jer 
means of knowlcdge^han any moderq writer; and it is assumed to be so by sirch 

. .master critics as Bynkershoek and Heinccciujt; and yet the singular learning and 
acuteness of Gibbon give almost overbearing weight to his critical opinions. 

* (c) Cic- de Republica, b. 2. In hoc orbis terror sanciiasii^^ gravissimoque concilio. 
Cic. in Cat. * • ' • • 

((/) I have foUdwed Dionysius of Halicarnassus, Livy, Cicen^ and the other authors 
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The fecial and other college's established by Numa bound the 
Romans to religious discipline, (a) Servius Tullius divided the 
people into six classes, and one hundred and ninety-thVee centu¬ 
ries, and this was a most important change in the Roman polity. 

The first class contained the patricians, knights, and rich 
* 519 citizens, * and ninety-eight centuries; the Plebs were also 
now admitted to a vote in the legislature, and when the 
people assembled by canturies in their comitia centuriata, (as 
they generally did thereafter when called by the consuls or sen¬ 
ate,) they voted by centuries ; and the first class, containing a 
majority of all the centuries, if unanimous, dictated the laws. 


of tlic classical ages, in respect to the early political and legal history of Home; and 
I have not been inclined to adopt the liistorical skepticisms of some modern anti¬ 
quaries, (of whom Niebuhr maybe placed at the head,) so far as to reject as fab^e 
what the classics have taught ns concerning the civil and political institutions of the 
earlier Homans. The account in the text of the mixed monarchy of Homo, under the 
kings, is confirmed by Niebuhr iiimsolf. Hist, of Home, vol. i. pp. 290“i^r>, English 
edit. Camb. 1828. He holds, however, contrary to the received opinion,^ that the 
c«no 2 were assemblies of the patricians, or tfcnfesy or heads of families, and not of the 
whole people; and that the Plehs were landholders of the neighboring towns and 
country, and field-laborers, who were free, and above the degree or condition of .the 
clients attached to the patricians, but that thc;j had no vote. Niebuhr’s work is so 
intermixed with true and fabubus story, and he goes so deeply into the tangled 
thickets of the forest/* that it becomes ratlicr difficult to know whatsis and wliat is 
not to be deemed genuine history, amid iiis incessant skepticisms and complicated 
narration, I am quite reconciled to the observation of Dr. Arnold, in iiis profound 
and learned “History of Home,’’ vol. i. lOO, tliat “although the legends of tlie early 
Roman story are neither historical nor yet coeval with the subjects which they cele¬ 
brate, still their fame is so great, and their^iAauty and in^srest so surpa.ssing, that it 
wonld he unpardonable to sacrifice them altogether to the spirit of inquiry and of 
fact, and to exclude them from the place which' they have so long held in Roman 
history.” * 

(a) Numa rdipionihus ei divino jure populum dtivinxit, Tao. Ann. 3, 26. According 
to Cicero, the auspices, religious ceremonies, courts of justice, appeals to the people, 
the senate, and the whole military discipline, were instituted by royal authwity, as 
early as the foundation of the city, lie imputes the institution of the auspices and 
the senate particularly to Romulus. Tusc. Qujest. Ub. iv. 1. De Repub. lib.di. sec, 
9, 10, 14. He says further, that Nama was the author o/law$ wMch were. I 

Hud. lib. V. sec. 2. lie regarded the office of augur as one of the most ifd|M£il^:'{h 
the commonwealth *, for the augurs, as he observed, had power<^ dismiss the 
and to -command the consuls to lay down their offidc, and to grant or refuf^c 
sion to Ibrra treaties, and to abrogate laws not legitimately executed. No edict 
of the magistrates, relating to domestic or foreign affairs, could be ratified without 
their authority. Ibid. fib. (,Fus8 on Romany Antiquities, edit Oxf. 1840, pp. 
164, 165. 
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This arrangement threw the pov^fers of government into the 
hands of the patncian order, and of men of property, (a) 

After the establishment of the republic, all the higher magis¬ 
trates were elected by the burghers or patricians in their curice^ 
or by the whole people in the comitia centuriata^ which were 
convoked by the consuls, and they presided in them, counted 
the votes, and declared the result: and their resolutions were 
leges of the highest authority, and binding on the whole com¬ 
munity. After the institution of tribunes, the assemblies of 
the people were* frequently convoked by*tribes, and there all the 
people met on an equality, and voted per capita. In the contUia 
tributay the people, after violent struggles, elected the tribunes 
and subordinate magistrates, and enacted plebiscitay binding on 
the plebeians aipne, until the Hortcnsian law made the decrees 
eff the people in tlieir comitia tribvta binding equally on patri¬ 
cians and plebeians, (b) 

As thg whole administration of justice, civil and criminal, 
had been transferred from the kings to the consuls, it soon 


(a) Eos^fte ita dtsparavitf says Cicero, (that is, ho so distributed the citizens in 
classes,) ut suffragia non in mnltitndinli^^ ^ed in lorupletium potestate essent; curavitque, 
quod semper in repttbiica tenendum c*?, ne plurimum tJokant plurimi* De Repub, lib. ii. 
see. *i2. Cicc^ seems to have been aware of the danyjcr to property from universal 
and equal suffrajjc — ltd nec prohificbatur quisquam jure suffragii: at is valthai in suffra- 
gio plurimum^ cujus plurimum intereral esse in opihno Statu viviiatem. Ibid. 

(?/) Dig. 1, 2,2, 8. Gravina, de Ortii et Prog. Jur. Civ.sec. 28. The p/eWsaVa, prior 
to the ITortensian law, required the sanction of the senate and of the assembly of the 
runVe to bo binding on allt)rders in thtJ Hate. As the comitia curiata were assemblies 
of the patricians and plebeians, and in which all the great offices and powers of iiDv- 
ercignty were conferred, the comitia trihata were assemblies of the plebeians only, and 
were held independently of*patrician magistrates and influence. They could be held 
without a previous consu/tuw, and were not subject to the check of the auspi¬ 

ces, which were under the management of the patricians. The comitia ceniuriata 
embraced all the orders of the state, and all persons of an age for military service, 
and the jhitricians and their clients, and plebeians, all found a place in them. In the 
comitia^ tri^uta the votes were taken by tribes, and in the comitia curiata by curim. 
• Th^ patricians exercised controlling influence in .the comitia centuriata by means of 
the tdbea.'of their clients. The increase of the numbers and wealth of the clients^f 
tbe burghers or patridlans, gave the con^'iia ceniuriata in which, they voted, in the prog- 
time, a popular charadlcr and influence; for though the clients lost their 
'^order and tribe by becoming dependent clients, they became wealthy, for they could 
fellow retail trade and manufactures; and the comitia of cenyiries, in which the com- 
mona formed every century esftiept^ix, grew to be asain^lated, in a great measure, to 
those of the trib^ Arn^d’s Hist, of Rome, vol. i. 140,141. 

49* 
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became necessary to controi the exercise of this formidable 
power. This was done by the Valerian law, proposed 
*520 by *the consul Valerius Publicola, granting to persons 
accused of capital crimes a right of appeal from the 
judgment of the consuls to the people. It then became an 
established principle in the Roman constitution, that no capital 
punishment could be inflicted upon a Eomdn citizen without 
the vote of the people, though the consuls retained the power, 
of inflicting very severe imprisonment, (a) The Valerian law 
became an imperfect palladium of civil liberty, and was in some 
respects analogous to the habeas corpus act in the English law; 
but the appointment of a dictator was a suspension of the 
law. (4) 

As the royal laws collected by Papirius had ceased to operate, 
except indirectly by the force of usage; and as the Romans, for 
twenty years after the expulsion of Tarquin, had been governed 
without any known public rules, (c) they began to suffer the 
evils of uncertain and unsteady laws, and of the absolute and 
capricious power of the consuls beyond the yails of tlie city. 
The call for a written law was a long time resisted on the part 
of the magistrates and senate; but it was at last complipd with, 
and a commission of three persons,‘by the joint consent of the 
senate and tribunes, was instituted to form a sysfpm of law. 
This commission gave birth to the twelve tables, which form a 
distinguished era in the histbry of the Roman law, and consti¬ 
tute the commencement of what has been called the middle 
period of the Roman jurisprudeiice. {d) c 


(tt) Dig. U 2,2, 16. The Roman iiorainion was absointe after a mile beyond the 
waIU of tlie city, and the magistrates wielded the sword with fall sovereignty. Ar¬ 
nold’s Hist. vol. iii. 10. « 

' « 

(&) This great law of appeal was reenacted in the fifth consulship of M. 'Valerius 
Coiwus. »> 

(c) Incerto ^mgisjute et consnHudine quam per latam kgem. Dig. 1, 2, 3., ■ , \ . 

(</) The Enchiridion of Pomponius says, that the deputies were ;to < 

seek laws, from the Grecian cities; (Dig. 1, 2, 2, 4 ;} and the origini^^^ans, 
(^ivy, b. 3, C, 31, 32,) ^and Dionysius of Halicarnassus, (Ant)^. Roin* 
that the deputation was scut to Athens to learn the Ikws and ipStitutions of 
Gravina, {De'.Orta et Prog. Jur, Civ.’sec.* 32; and De Jure Nat* Getit. et x\i. 
rum, see. 23.) Heineocius, (Hist. Jur, Civ. sec. 24; and Antiq, Boman Jur. Frbssm. 
sec. 3,) Voet, (Com, ad Vand. J, 2,1.) Dr. Taylor, ({list, of the. Roman Lawi- p. 8.) . 
Pothicr, (Proofatio sen Profegomena in Pandectas Justinianoas, pati;!}, D Do 
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The twelve tables were digesffed by ten decern- , , 

° ^ , 1 he twelve 

vire, appointed \iith the consent of the commons, tables, 
out of tho patrician order, on the return of the deputies from 
Greece. They were ratified by the consent equally of the patri¬ 
cians and plebeians, (a) and they consisted partly of laws tran¬ 
scribed from the institutions of other nations, partly of such as 
were altered and dbcommodated to the manners of the Romans, 
partly of new provisions, and mainly, perhaps, of laws and 
usages under their ancient kings, (b) They were written in a 


Legibus AntiqaisJ and the generality of modern writers on Roman history and law, 
assamc it to be a conceded fact, on the authority of Livy, Dionysiu.', CiccKi, Pliny, 
bnd others, that the embassy went to Athens. Tacitus (Ann. 3, 27,) observes gen¬ 
erally, aedtis ques mqtam and the deputies must have visited at least the Grc- 

cBin cities in lower Italy. M. Bonaby, a learned French writer, has, however, written 
three dissertations upon the origin of tho laws of the twelve tables, and he considers 
the story of a Homan deputation to Athens as fabulous. lie cudcavjrs to maintain, 
by an able •iiscussion concerning the early history of the Homa% constitution and 
laws, and by a critical and even profound examination of the laws of the twelve 
tables, th*at they wth'o not borrowed from the jurisprudence of Athens, but that they 
were essentially a itatoration of the ancient Homan laws under Komnlus, Numn, and 
Servius Tullius, and which had gone into disuse under the consuls. He admits, how¬ 
ever, thatfhe plan of the mixed tnonarchy, and many of the Roman usages under the 
kings, had their origin in the usages of Athens andiBparta. (Mem. dc L’Acad. des 
Inscriptions etjlelles Lettres, tom. xviii. edit, Amst. 1743.) It is worthy of observa¬ 
tion, that this .skeptical as well as learned writer docs not hesitate to assume, on the 
authority of Oionysius of Halicarnassus, the authenticity of the history of the Homan 
kings. Gibbon (llis-t. vol. viii. p. 8) is also decidedly of opinion tlnit the deputation 
never visited Athens, and he gives plausible reasons for his belief; and though 
Cicero says, (De Leg. h. c. 23 and g.^) that the regulations in the twelve tables 
concerning funerals were translated -from the laws of Solon, and tho decemviri ^ad 
adopted almost the very words of Solon, yet M, Bonaby very ingeniously relics upon 
CIccro, as one of the authorities in supjiort of his hypothesis. Niebuhr, in liis History 
of ^ome, (vol. ii. edit. Phil. 1835, by Hare and Thirlwall, pp. 228-231,) concludes 
that tho deputies visited Athens, but that there is no resemblance between the Attic 
civil and the twelve tables, either ns to personal rights or judicial proceedings. 
But Nielgihr was evidently in an error when lie says, (vol. ii. 231, note 7,) that “ no¬ 
where does Cicero give the least hint, tliat there was any Greek olcmcniTin the twelve 
Ho must have forgotten the passages from Cicero, De Legibus, to which I 
havo u 

, (a) 'Slebuhr (Roman'History, vol. ii. p. 235, edit. Phil. 1^5) says, that the code 

thi^, decemvirs, being approved by the senate, was brought before the centuries, and 
%^heir assent was ratified by the cur/cc, undef the presidency of the colleges of priests, 
the sanction of happy auspices. 

(6) Gravipa, de Ortu et Prog, J.^C. sec. 32. Niebotir’i Hut. of Rome, vol. ii. 248, 
S5],noto^ 253. Jjfiehuhr^says that tho twelve tables wore nothing more than the 
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style exceedingly brief, elliptical, and obscure; and they show the 
great simplicity of Roman manners, and are evidence of a people 


ancient statutes consolidated. A learned writer of our own country, in the New York 
Review for October, 18.39, who avows his education and shows his acquirements in 
the European schools of the civil law, gives very solid reasorfa for his opinion that the 
code of the twelve tables was essentially declaratory of ancient laws and usages. 
Fragments of the twelve tables 'were collected, and distributed with great accuracy 
under their original and proper divisions, by J. Gotliofred, in a work entitled, Quatuor 
Foutes Juris Civilis, printed in 1653; and his collection, Heincccius says, (Anliq. Jur. 
Rom. Protem. sec. 5,} is to be preferred to that of all otlicrs. His collection, distribu* 
tion, and interpretation of the tables, has been followed by Gravina, who has inserted 
the originals, with a paraphrase at the conclusion of his treatise He Jure Nuturali 
GcntiuR)» ct XII. Tabularum. He has also given a copious commentary upon that 
collection. They were redigested and inserted at length in a voluminous LTlistoire 
Romainc of the Jesuits Cotrou and Rouille, and copied from tlvjm into Hooke's Ro¬ 
man History, b. 2, c. 27. A summary of this curious and celebrated code, which had 
such permanent influence on Roman jurisprudence, and is so constantly alluded to by 
Roman jurists, will not be unacceptable to the American student. 

The Ist table rt^ated to laio suits^ and regulated the right of citation of the defendant 
before the praetor. The creditor, of his own authority, seized his debtor, where he 
found him in public, and carried him before the prajtor, and if the* debtor resisted, the 
creditor might seize and drag him. Ambxda in jus — Te in jus uocb ,* and if old or in¬ 
firm, the plaintiff was to provide him with a jumentum, or open carriage. ^(But even 
this provision was reprobated in after ages for^its severity. A. Gcll. Noct. Att. 20, 
1.) The debtor, if he wanted tkne, was obliged to give a caution or bail for bis ap¬ 
pearance at a future day. The prictor was to decide the cause prompjJy by daylight; 
and if the accuser wanted witnesses, he was allowed to go before his adversary’s 
bouse, and to repeat his demand for ihix'c days together by loud outcry. Mr. Justice 
Ware, of the District Court of Maine, has given, in tlie case of Lane v. Townsend, 
Ware's Rep. 299, a brief account of the commencement and progress of a Roman suit 
in its first stages. It is an interesting cxamiffiKion, and sbais much learning aud light 
onithe obscure subject; and points out inaccuracies not only in Brown's Civil and 
Admiralty Law, but in Black:?tone’s Commentaries, in respect to the stipulation or 
required of the defendant in the suit. Dr. Arnold, inliis History of Rome, vol. i* ; 
380, says, that our whole knowledge of the old actions at law is derived from the In¬ 
stitutes of Gaius, which, in tlieir original form, were discovered by Niebuhr in 181G. 

The 2d table related to ro66ery, thejly trespass^ and hr^ckes of trust. It allowed the 
right to kill a robber by night. It inflicted corporal punishment and slavery on con¬ 
viction ofroffbery, unless the parties settled with each other. Slaves, rob¬ 

bery, were to be thrown down the Tarpeiau rock. Thefts and trespass^ Wrt• 
is^cd by pecuniary mulct. Trespassers by night, on harvest or cornficlw^l’^^^ pun- 
ifthed capitally, as victipaa to Ceres. No teriq of prescription gave a right to stqleit 
goods, nor any right of a foreigner tQ. the goods of'a Roman citizen. Breac^s ofi 
trust were punished with the forfeiture of'houblo the value of the deposit. 

The^ 3d table relftted {o loans, and th$ right of creditors over their debtors* It prohib¬ 
ited l®rc than one per cept.<hitereat for money. (*Xbe weight of enthority would 
seem rather to be in javor of one per cent, a year, thongl^ Montesquieu that 
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under a nigged police, and very considerably advanced in civil¬ 
ization. They contain a great deal of wisdom and good sense, 


inteiTst at the time of the twelve tables was twelve per cent, a year, and that the law 
reducing it to one per cent, was passed many years afterwards. Esprit dcs Lois, Hv. 
22, c. 22. In this construction he is supported by Livy, b. 7, c. 27. But Tacitus 
says, tliat tlie twelve tablts restrained usury to one per cent, a year. Tacit- Ann. lib. 
vi. 16. And this is the construction given to the words Si qui unciarh /(enore anqdius 
fcsne7'assit, by the generality of commentators. Pothier’s Pandectro Justinianeie, tom. 
i, Prag. XII. Tab. Gibbon, vol. viii. p. 86, note. It is, however, a doubtful question 
whether the twelve tables allowed only one or twelve per cent, a year. Professor 
Hugo, of the University of Gottingen, in Ids History of the Roman Law, sec. 126, 
inclines to the latter opinion. A recent writer on this vexatious point in Roman his¬ 
tory, holds it to be quite clear lliat the unical rate of interest of the Romans was an 
ounce in every a.s for the cyiic year of ten months, that is, eight and a half pc‘- cent., 
equivalent to ton per cent, for the civil year of twelve months. Foreign Quarterly 
Review, No. 22, art. i. This is the conclusion to which Niebuhr and T)r. Arnold ar¬ 
rive. (History of Romo, by N. vol. iii 53, 57. History of Rome, by A, vol. i. 284.) 
The debtor was to have thirty days after judgment to pay his debt; and if he did not 
then pay or give security, or sell himself by entering into the 7 /cj.’hw(, h^s creditor bad a 
right to scizff him, load him with chains of a certain weight, and treat him as a slave, 
on a presjrilKjd scanty allowance; and if he failed to pay after being sixty days in 
prison, he was to be brought before the people on three market days, and tfa; debt 
proclaimed; if no friend appeared, lie was either to be put to death or sold as a slave 
into Etruria; and if there were several creditors, he might at their election be sold 
beyond the Tiber, or his body out iiUp pieces. Gibbon (Hist. vol. viii. p. 92) takes 
this law in the literal sense, and so docs Gravina, d# Jure Nat. Gent, et XU. Tab. 
sec. 72; and lu^dopts the argument of Sextus Ctccilius, in A. Cell. Noct. Alt. 20, 1, 
who maintained that the law was only cruel in appearance, and that he had never 
read or heard of its being executed, for its extreme severity prevented the creation 
of debt. Montesquieu well observes, that upon such reasoning, the most cruel laws 
would be licsp; and he thinks the better construction to be, that the law only related 
to the di\ ision of the debttr's property# ^Esprit des Lots, b. 29, c. 2. Bynkcrslioek, 
Observ. Jur. Rom. lib. i. c. 1, and Heineccius, Antiq. Kora. lib. iii. tit. 30, sec. 4, sire 
of the same opinion. Fothier, in his introduction to his Pandeette Justinianem, 
has inserted the fragments of the twelve tables, as they were restored by Gothofredua, 
and he has illustrated them by brief notes and commentaries. Ho is for a literal con¬ 
struction of this part of the twelve tables, and he says this was the construolion of all 
the writers of antiquity who make mention of them, such as Quintilian, Tcrtullian, 
and A. GCllius: Professor Hugo is also obliged to renounce the metapborieul, and 
follov, vifith the ancients, the literal interpretation of the twelve tables*on this sub- 
fject.' Histoire du Droit Romain, par G. Hugo, tradiiitc de I'Allemand par Jourdan, 
tom. i.p. 233, sec. 149. Niebuhr, in his History of Rome, vol. u. p. 597, takes the 
lalv literally, and say# that no sound-Ijpaded person ought tq-construe it otherwisl. 
,vHe ss^ya its severity was dosigneft to compel the debtor to redeem himself, or enter 
into'a ntTUMf by which he bCcamo liable to pay interest, and to work out hia debt by 
labor. Gravina, Dc Jure Nat. Gent. sec. 21, says, there are grounds to conclude that 
the legei r^ue, with the exceptftn o£ such as relate totrqgal domination, were incor- 
ppntfed jnto the.flrst three^of these twelve tables. 
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intermixed with folly, injustice, and cruelty. They were en¬ 
grossed on tablets of wood, or brass, or ivdlry, (o) and were 

The 4th table related to the rights of fathers and families. It gave to fathers the 
power of life and death and of sale over their children, and the right to kill immedi¬ 
ately a child born deformed. On the other hand, and as some compensation for these 
atrocious provisions, it declared, that if n father neglected to teach his son a trade, he 
was not obliged to maintain his^ father when in want; nor was an illegitimate child 
bound to maintain hU father. 

The 5th table related to inheritances and guardianships. It declared, that if the father 
died intestate, (for he liad n right to dispose of his property hy will,) and had no chil¬ 
dren, his nearest relations were to be bis heirs; and if ho had no relations, a man of 
his own name was to bo his heir. He had the right to appoint guardians to his chil¬ 
dren. If a freedman died intestate and without heirs, his effects went to the family 
of his patron. The heirs were to pay the debts of the ancestor in proportion to their 
share of his estate. It also provided, in the case of lunatics a^d prodigals, that the 
relations, and if none, that one of the name, was to have the care of the person asd 
estate. If he left children, the sons and daughters inherited equally; but though 
daughters inherited on an equal footing with the sons, yet they became wards to their 
brothers; and All women Vere, at all times of their lives, and under all cij^umstances, 
under guardianship and civil disabilities. (Dr. Arnold, in his History of Home, vol. i. 
257-295, has examined the state of the Roman law, as left byAhe decent rirs, with 
great research and ability.) < 

The 6th table related to property and possession. It declared that the title of goods 
should not pass 'on *3alc and delivery, witliout payment. Two years •possession 
amounted to a right of prescription for lands belonging to private individuals, provid¬ 
ed the possession was not obtained by force or fraud, and one year for movables. It 
likewise declared, that in litigated cases, the presumption should affrays bo on the 
side of the possessor; and that in disputes about liberty and slavery, the presumption 
should always be on the side of liberty. All sales of land or movables were by deliv¬ 
ery {maticiiKUio) verbally, in the presence of witnesses. 

The 7th table related to trespasses and daipt^es. It provided that compensation be 
made for trespasses ; and that for arson or maliciously setting fire to a house, or to 
grain near to it, the offender was to be scourged and burnt to death. TheW talionis 
was applied to tosses of Hmb, unless the injured patty accepted some other satisfac¬ 
tion. A pecuniary fine of three hundred pounds of brass was declared for dislocating 
a bone, and twenty-five asses of brass for a common blow with the fist. is related 
in the Noc. Att- 20, 1, that one Lucius Ncratius, in after times, when the city,became 
wealthy, and such a fine insignificant, amused himself with striking freodmen in the 
face as he mat them in the street, and then ordering his servant, who followed him for 
the purpose with a bag of brass money, to count out and tender the tweh^^i^e jfieces^ 
as the compensation fixed by law.) It was provided^also, by this tabl^^.mlslander¬ 
tf ii,. by words or verses, should bo beaten with a club. Falsj witnessie^lyere to be 
thrown headlong from Vhc capitol, and parricides w^re to be sewed up in a saej^ dnd 
thrown into the Tiber. Whoever wilfully killed, or poisoned, or prepared pofsbii fbr' 

(a) Heineccii Hist.. Juris (TIvilis, lib. 1, sec. Sflebuhr says they were graven 
on ten tables of bra8% and posted up in the ComiUum., 
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exposed to destruction, though unquestionably preserved, when 
the city was burned by the Gauls, (a) They existed entire in 

a frocdman, or used mngical words to hurt him, was punishable as a homiculo. 
Guardians and patrons who acted fraudulently in their trust, were to be fined and held 
odious. 

The 8th tabic related t« estates in the. countty. It required a space of two and a half 
feet to bo left between every house ; and it allowed societies or private companies to 
make their own by-laws, not being inconsistent with Ifco public law. The prsetor was 
to assign arbitrators in cases of disputes about boundaries; and it provided redress 
for nuisances to fields by the shade of trees, or by watercourses. It required roads 
to be eight feet wide, and double at corners. It allowed travellers to drive over the 
adjoining land, if the road was bad. 

The 9th table was concerning the common rights of the people. It prohibited all 
special privileges to any person, and it restored debtors, wlm had been redeeme<^ from 
slavery, to their former rights. It made bribery, in a judge or arbitrator, or the hold¬ 
ing or attending seditious assemblies in the city by night, or delivering up a Koman 
citizen to a foreigner, or soUciling a foreigner to declare himself against Home, capital 
offences. It declared that all causes relating to the life, liberty, or rights of a Komau 
citizen, should be tried in the comitia centariata. The people were to choose quaestors 
to take cognf/ance of capital cases. (The burghers of the city pf Rome, in the early 
period of ^lie commonwealth, engrossed the wealth and the foreign commerce, and 
wore the patricians jfnd money-lenders, while the /rcc commwim, who were ngiicultu- 
rists on small fanris in the country, adjoining tlio city, were forbidden to engage in 
commerce, and were the money-borrowers, and suffered grcatlj' from hostile incur¬ 
sions, and were poor and oppressed. Arnold’s History of Rome, vol. i. 135.) 

The 10th table related to funerals. It prohibited thA dead to be interred or burnt 
within the city,^r within sixty feet of any ffouso. It prohibited all excessive wail¬ 
ings at funerals, and women from tearing their faces or making hideous outcries on 
such occasions. It regulated and limited the expense of funeral piles, and all co.stli- 
ness at funerals, such as the dress of the deceased, the players upon the fiute, the per¬ 
fumed liquors, the gold thread, the crown, festoons, &c. 

The 11th table made pariaof thejus or pontifical law. All the other tables 

related to civil rights, but this related to religion and the worship of the gods* . It ft- 
quired all persons to come with punty and piety to the assemblies of religion ; and 
no person was to worship an^ new or foreign gods in private, unless authorized by 
public authority. Every one was to observe his family festivals, and the rights used 
in his own family, and by his ancestors, id the worship of his domestic deities. Honor 
was to ho paid to those heroes and sages whom their merit had raised to heaven. 
The commendable virtues were to be ranked among the gods, and to have temples 
erected ^ them, but no worship was to be paid to any vice. The sacrifices to the 
gods by the priests were to be the fruits of the earth and young animals, and with the 
most authorus^ ceremonies. No one was to be initiated in any mysteries but those of 

.^ —- ---- ---... - .- y -. --- --*- J 

(a) Ilivy, b, 6, c. J, says, quee fn commen^arii^ pontificum, aliisquc publicis priva- 
tisque erant monomentifl, incensa urbo, phrague interiere* N. Hook's Hiss, on the ered- 
ibilTty of the first five centuries of Rome. Cicero speaks of them as being in his time 
on tables of brass, and as having baen injured by liglftning —tsra liqmfacta. 
Orat* if d, 4. 
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the third, hxit did hot, as Heineccius supposes, survive the sixth 
century of the Christian era. This code obtained, in^the subse¬ 
quent ages of the republic, from the most distinguished 
• 626 • philosophers, historians, and statesmen, the blind tribute 
of patriotic veneration, aifd the most extravagant eulogy, 
as being a system inculcating the soundest principles of ethics 
and civil polity, and surpassing in value the jurisprudence of 
Solon and Lycurgus, the twelve books of the laws of Plato, and 
whole libraries of Grecian philosophy, (a) As Rome increased 
in territory, wealth, arts, and refinement, her laws were progres¬ 
sively enlarged and improved, and adapted to the progress of 
socie^, and its increasing wants and vices. The obligation of 
the twelve tables was gradually diminished or destroyed by the 


Ceres. Stealing of what was devoted to .the gods, and incest, were declared to, life 
capital crimesV 

The 12th tabic related to marriage and the rights of hiii^ands. It prescribed freedom 
of divorce at the pleasure of the husband ; and it allowed the hi^shand, wkih the con¬ 
sent of his wifu*s relations, to put her to death, wlicii taken in ^dultery or drunken¬ 
ness ; and it declared it to be unlawful for patricians to inteimarry with plebeians. 

Mr. Prescott, in \\ps learned and excellent History of the Conquest of Mexico, has 
given a short but interesting v^cw of the juditJlal system, and of the code of laws in 
the Aastec or Mexican monarchy, priorfto the overthrow of it by Feniando Cortes. 
He says that the Aztec code, though stamped with the ferocity of a rude people, 
evinced a profound respect for the great principles of morality. Their military usages 
had a remarkable resemblance to those of the early Romans, and their political insti¬ 
tutions denqied a degree of civilization not much short of that enjoyed by the Anglo- 
Saxons under Alfred. I should think th^ their legal code might bear n favorable 
comparison with much that is to be found in the celebrated twelve tables of the Ro¬ 
man law. The superior judges were wholly independent of the monarch, and held 
their offices for life, and were maintained from the produce of the crown lands. Pun¬ 
ishments were, generally, like the laws of Draco, capital; but their application to 
crimes showed a solicitude for the rights of property and good order. Murder, even 
of a slave, was punished with death; so was the conviction of adultery, removing the 
boundaries of another’s land, altering the established measure, abuses of guardians’ 
trust, dranktninc.ss, prodigal waste of patrimony, and theft. Hospitats were estab¬ 
lished in the principal cities for the cure of the sick, and the permaotrM l^age of the 
disabled soldier. Public defaulters were liabje to he sold as slaves. Ufiafiiage 
institution was protected and respected. Prescott’s Hist, vol.^i. pp. 29-3^, 44, 49. 

(a) Cic. de Grat b.^l, c. 43, 44. De Leg^ 2, sec^ 23. Livy's Hist. 3, 34. ,Tacit. 
Ann* 3, 27, A. Gell, Notit. Att. 20/‘l. «In the newly discovered treatise of Cicero, 
De RepuhUca, Uh. U. c. 36, 37, he insists, that the ton first tables were composed, with 
the greatest equity^ luuf prudence, but he declares tfaj[it the two lost tables, adde^ by 
the decemvirs, Wer4 iniquitous laws, and that thi law prohibiting mat^ages between 
plebeians and senat^fti'ial families was a most infamous UM. 
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multitude of new regulations, and the history of the Roman 
"law, from the time*of the twelve tables to the reign of Hadrian, 
is emineiitl'y instructive, 

* After many struggles, the patricians were obliged, by *627 
the lex Hortensia^ to submit to the authority of the ple~ 
biscita, enacted by^tho piebians alone in their comitia tributa^ 
as being of equal force with the leges^ passed at the instance of 
a consular or senatorial magistrate, by tht whole aggregate body 
of the people, patricians and plebeians, (a) The senate also 
frequently promulgated laws under the name of senatus consulta] 
by their own authority. (6) A senatus consultum was allowed 
to continue in force only one year, unless ratified by the com¬ 
mon course of rogatio ad populum ; and the tribunes could, at 
an^ time, by theic veto^ put a negative upon any projected de- 
of the senate. That body likewise assumed the right to 
4i#pense with laws, though, by a law proposed by the tribune 
Caius Cowielius, the senate could not exercise thek dispensing 
power, tyiless two hundred senators were present. By the Pub- 
lilian law, passed in the year of the city 416, the comitia of the 
cwricB were deprived of their veto or power as a branch of the 
legislature in passing upon laws enacted by the comitia of 
tribes, and their consent was no longer Requisite to laws sub¬ 
mitted by the senate to the comitia of the centuries. But the 
senate, which now consisted of the most eminent men, and was 
a mixed body of both patricians and commoners, continued to 
be the great nationaljcouncil. (c)^ Within a very few years after 


(a) The Hortensmn law abolished the senate^s veto upon pkhiscita, after the Publil* 
ian law had done away with the authority of the curice respecting them ; and Niebuhr 
considers the Hortensian law as the commencement of the destruction of the constitu¬ 
tion. Niebuhr’s HUt. vol. iii. 419-421. 

(/j) Inst. 1, 2 , 4. Dig. 1,2, 9. The proofs are abundant, that even before the Au¬ 
gustan age,*l;he senatus consulta had become one of the regular sources of 4he Homan 
law. Cicero, De Legibns, b. 3. Ilistoiro du Droit Rom. par Q. Hugo, sec. 174,175, 
ftd, ‘ Out coUsidia Palrum, leges jurague servat. Hor. Epist. I, 16, v. 41- 

(c) Arujold'e Hist. of^Kome, ▼ol. ii. 165, 158. It was the province of the censat's to| 
reriaethe list of senators and add^o the toll, as well as to revise the rolls of the sev¬ 
eral trfibds. The censorship was an office of highest rank and power, with a com- ’ 
maud of the public moneys, and with the power of commencing and conducting public 
irolis, such as Foadaand aqnedc^tt. Id. 2^297. CiceR>, Dh Legibns, h. 3. With 
respect to the senate, tlw HortoasiM law, prior to the fAi Of Rome 474, deprived the 
senate of-Ha veto, and declared the people assembled in their tribes to be a supreme 
VOUhJ' . 60 
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th6 adoption of the twelve tables, the prohibition of marriages ■ 
between the patricians and plebeians was ‘abolished; but the* 
patricians had the address to retain the management and con¬ 
trol of the whole administration of justice. This was effected 
, , in several ways. It was effected by the institution of 

Legal forms. •' •' 

legal forms of judicial proceedingj^called legis actiones^ 
and by means of the pontijices, who regulated the calendar, and 
were the repositories of the laws and annals, and assumed the 
power of fixing the lawful days of business, and dies fasti et 
nefasti. These judicial forms and solemnities gave order and 
uniformity to the administration of justice; but they were mys¬ 
teries of jurisprudence, confined to the learned of the patrician 
order, and locked up in the pontifical archives. They could not 
be changed at the pleasure of the people, and'the right to int 
pret them belonged to the pontifical college, and % 
*528 patricians had retained *the exclusive right of b^g 
eligible to the offices of the priesthood, (a) .The fortns 
remained confused and undigested until Appius jClaudius 
CcBcus, a member of the pontifical fraternity, _reduced them' 
into one*collection, which his scribe, Cnsus Flavius, surrepti¬ 
tiously publisted, together with ^the calendar, or faki^ to the 
great satisfaction of tVie people. (&) It acquired the title of the 
Jus civile Flavianum; and a second collection rff these legal 
precedents afterwards appeared, and was called the Jus civile 
.^lianum. (c) This Roman science of special pleading became 
a subject of ridicule by Cicero, ;rs being a cunning and captious 
verbal science; and these forms were expressly abolished by the 
Rmperor Constantine as insidious, (d) 

legislative power. The tribes in the fomm and the senate were plaeed on n footing 
of equality; neither had a veto on the enactment# of the other, and the tribunes had 
a veto upon both alike. The enactments of bot^ were considered as equal to laws 
The senate, in its original form, was only a select assembly of the potfUi^iwiiose gieat 
assembly was the eomitia curiata. Id 383-385 « , ^ < 

(a) Dig. b. 1, tit. 2. De Orig. Jur sec 6. Gravina says, De Oni^ 4t l^g. J. 6. 
isec. M, that they were established by the policy of the ancient lawyers. 

(i) Cic. pro. Murseno, sec. 11. De Orat*l, 41. ^ * ' 

(c) Dig. 1, 2, 7. Livy’s Hist. 9,i46., Gravina, de Ortu Jur. Civ sec. 33, M|d De 
Jut. Nat.51^ XU. Tab. sec, 79, SO. 

(d) L^xleius qnUkik caulus e( acMut prceco eantar fidnlarum, aurept tj/Uct- 

hanm, Cic. de Orat. 1, 93.* See. also. Cod. 9t iM. ■ fbmuUs A mpetratwmlm ac- 
tiomm tviHatit, 
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The edicts of the prEctor became another very im- Pr«torian 
portant means of the increase and improvement of the 
Roman law. By the Licinian law, passed in the year of Rome 
384, the office of consul was no longer confined to the patrician 
order, and a plebeian consul was elected in the centuries, and 
confirmed by the curiee. But as a compensation for this loss 
of patrician power* the judicial was separated from the consu¬ 
lar office, and a prsetor was instituted, who was always to be a 
patrician, (a) The judicial decisions of the prsetors, or edicta 
prcetoruTTij became of great consequence. They were called 
jus honorariunu or patrician law, derived from the honor of 
the praitor. (6) There had been, from the foundation of the 
city, a magistrate called prajecius urbis^ to administer justice 
in the absence of the king or consul; and after the plebeians 
O0|aine^ a share in the consular dignity, the patricians created 
)p(€tmanent city praetor, and they confined his province to the 
administration of justice ; and such a magistrate wa<S indispen¬ 
sable, as the consuls were engaged in foreign and executive 
duties, (c) The praetor was* at first a patrician, and 
•elected in the comitia centuriata^ though the office in *529 
time became accessible to plebeians. Business ^oon re¬ 
quired a second prsetor to preside over the causes of foreigners, 
called pTC^tm- peregriims^ [d) and prtetors were afterwards allot¬ 
ted to the provinces as the empire widened. Under Augustus 
the praetors had multiplied to sixteen ; and in the time of Pom- 
ponius there were eighteen, and one of them judged de fidci* 
commisso. (e) Ever^ prsetor, dn entering into office, established 


Dr. Arnold gives an iiltcresting hi&tory of the struggles which produced this 
great innovation in the Roman constitution. History of Home, vol. ii. 33-61. The 
institution of the office of proetor was in A. U. C. 387. 

(/>) Dfg. 1,1, 7, and 1, 2, 10. 

{c) Djgv.i, il, sec. 26, 28. 

(</) Professor Hugo, in liis History of the Roman Law, sec. 158, attributes to the 
Aistittttion ot'Ai^ prietor pert^inus the rise and growth of the Jua genfiumt which had 
a propitious influence even upon the Roman municipal jurisprudence. The civilians 
used the jua gentium a# synonymous wi^ reason and natural and in contradisS 
tluction to ihc^M^ civile, which wal considered n^ local, peculiar, and exclusive to ono^ 
particuliii* people. It WM their municipal law; the other was internatior^al. To the 
authority of the jua pi'ce^futn, the edicts of the ur6anus, agd the pmtorpetegrimta, 

seem to have equity seC' 188,189. • 

(s)Uig.rl,2,33. 

' ' s. T • 
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and published certain rules and forms, as the principle and 
method by which he proposed to administer j«stice for the year. 
He had no power to alter these rules, and this jus pratorhim vel 
honorarium^ tempered the ancient law by the spirit of equity and 
public utility, and it was termed the living interpreter of the 
civil law. (a) The edicts of the prsetor were generally declara¬ 
tory of the customary or unwritten law and practice of his pre- 
decessors. But as the {UEetor was apt to vary from his annual 
edict, and to change it,according to circumstances, which 
opened the way to many frauds^, it was provided, by a law 
enacted at the ihstance of the tribune Caius Cornelius, that the 
prffitor should adhere to his edicts promulgated on the com* 
menc'bment of his magistracy. These praetorian edicts were 
studied as the most interesting branch of Rorayp-n law, and they 
became a substitute, for the knowledge of the twelve tateUte, 
which fell into neglect, though they had once been taught as ^ 
oarvien nelessarium, and regarded as the source o4 all leg^ 
discipline. (6) 

*530 • The opinions of lawyers, called the rosponsa^ or inter- 

Responsn pretatiofies prudentum, composed another and very effi- 
prmknimn. couTce of the ancient Roman jurisprudence. 

The most ancient interpreters were the members of the col¬ 
lege of pontijices, composed of men of the first rank and knowl¬ 
edge. Civil statesmen and eminent private citizens followed 
their example, and sometimes debated in the forum. Their 
answers tb questions put were gradually adopted by the courts 
of justice, by reason of their inttiasic eqdity and good sense; 
and they became incorporated into the body of the Roman com¬ 
mon law under the name of fori disputatiOnes^ and jtis civile, or 
responsaprudentutn.(c) This business, undertaken gratuitously by 
persons of the highest distinction, grew into a public profession. 


(а) Dig. l, 1,7 , 8 . . • : . ‘ 

(б) Cic. de Leg. b. l, c. 5, and b. 2, e. 23 Cic. de Orat, b. 1# 1^*' GFarina, de 

f.Wtu et PTOg. J. C. 38 The Edicta Mftgistratuum or As was not 

only a froitful, bat' a le^dtiroate soi^poe of the liorAan law^ as Hugo has labored to 
prove. HUt* du !0roit Rom. eeo- 177, l^S, 170. He compal^ ibis praetoriim law to 
the English equity jutjsprudence. Many of edicts bdjTg a resemblance toHhe 
modem ^dinances, or Codec de Procedare ' 

(c)Dif 1,2, 6. 


i 
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• and law became a regular Bcience, taught openly in private 
houses as in schools. The names of the principal lawyers who 
became, in this way, public professors of the law, are to be 
found in the work of Pomponius, (a)-and in the writings of 
Cicero, Horace, Tacitus, and. the otlier authors of the classical 
ages. Their opinions were preserved by their successors, and 
fragments of theiu are, no doubt, dispersed in different parts of 
the Pandects, without the sanction of their names. (6) 

Cicero speaks of *this employment of distinguished *631 
jurists with the greatest encomiums, and as being the 

• grace and ornament, and most honorable business of old age. 
The house of such a civilian becomes a living oracle to the 
whole city; and this very accomplished orator and stafrsraan 
fondly anticipated such a dignified retreat and occupation for 
kfU declining years, (c) The philosophy, and policy, and wis- 

..dom of Greece, were collected together, says Gravina,(<i) by the* 
‘ Roman givilians, and all that was useful introdudfed into the 
Roman law; and if it were really true that the twelve tables 
were not drawn by the rough agents who compiled them directly 
from Grecian fountains, we are assured that the omission was 
abundantly supplied in after ages ; and thef institutions of 
Greece were studied by more enlightened statesmen, and con¬ 
tributed to^^erfect and adorn the Roman law. (e) 


(a) Dig. 1, 2. 

(b) In the times of the republic, the practice of the law was gratuitous and liiglily 

honorary. All employment for hire wHs* prohibited by a law enacted in the year of 
tlic city 550, at the instance of tlie tribune Marcus Cincius. Tlie profession at lengtli 
became a business of gain, and was abused, until Augustus revived the Ciuciau law, 
with additional sanction by a decree of the senate. But as a reasonable compensation 
was necessary to advocates who dewtod their time and talents to the profession, the 
compensation was allowed and regulated by a decree of the senate in the time of 
CKiuiiins j (Tacit. Ann. b. U, c, 5, 6, 7,) and afterwards, according to the law of the 
Puudect^’b, 50, tit. 13, c. 1, sec,.8,,10,12, the judges in the province were to determine 
on, and „allow a reasonable chai^ to the advocate. ^ 

* (c) Cic. de Orat. 1,45. De Legibiis, b. 1. See, also, Quintilian's^ Inst. lib. 12, 
c. 11, whwhe alludes to Cicero, and strongly approves of this employment of tlm 
orator wh^ he rctire^from practice at 4 he bar. , » 

{d] Orig. Jur. Civ. b. 1. Tro&m. 

(e) The Grecian philosophy was not more fatal to the ancient Homan superstition 
thhn Grecian forensic eloquence i^^o the severity of the Bf>man civil law. Hugo's 
Histoire du Droit Bomain, sec. 1$1* Cicero was of Opinion that his countrymen ex¬ 
celled the Gieeka in laws ^d, instittUlons, as well as morals ai^ moaners. Afores et 
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In the Augustan age, the body of the Roman law had 
*532 * grown to immense magnitude, {a) It was composed of 
Age of leges^ or will of the whole Roman people declared 
Augustus, jjj comitia centariata; the plebiscita^ enacted in 
the comitia tributa; the senatus consalta^ promulgated by the 
single authority of the senate; the legis actiones; the edicta 
niagistratuum ; the respoma prudentum ; and, subvsequent to 
the age of Cicero, is to*, be added the constUutio prinripis^ or 
ordinances of the Roman emperors. (6) The Roman civilians 
began very early to make collections and digests of the law. 
The book of Sextus -^lius contained the laws of the twelve. 
tables, the forms of actions, and the responsa prudefitum. Pub¬ 
lius Mucius, Quintus Mucius, Brutus, and Manilius, all left 
volumes upon law, and the three books of the Jattcr existed in 
the time of Pomponius as monuments of his fame, (c) Servitfe 
*Bulpicius left behind him nearly one hundred and eighty vot 
umes upon‘ the civil law. Many distinguished schcljirs arose* 
under his discipline, who wrote upon jurisprudence; and Au- 
fidius Namusa digested the writings of ten of 'those scholars 
into one hundred and forty books. Antistius Labeo, under 
Augustus, surpassed all his contemporaries, and he compiled 
four hundred volumes,^ many of which, Pomponius says, he 
possessed, {d) The noble design of reducing the civil law into 
a convenient digest, was conceived by such great men as 
Cicero, (c) Pompey, and Julius Caesar ; (/) though it is certain 


mbtituta vitm, resque dottiPstirns ac fauuliares nos piofecto et melius tuemnr et laiitius; ran 
refo puUicam uostri majores ceric mehonbiUi tempfravaunt et tnUitutis et legibusi Tascul. 
Qaiest. lib. I, c. 1. Ho suppose-^! tliat the early Romanes had imbibed a tinettiPe ol 
the philosophy of the Greeks from the doctrines of Pythagoras, who dwelt in southern 
Italy at the time of the expulsion of the Tarquins. Ibid. lib. 4,1. But it was Ciecro 
himself, who, by his writings, transferred into his oyrn yemacular tongue the gieat 
body of the Grecian philosophy. 

(«) Tinme^w aliaium super alias acervatarum Livy, 3, 34^ lleineo- 

cius applied this passage of Livy to the civil law, but Hugo says ho was^jB Ikn error, 
and that the most part of the laws referred to by Livy were political i^egulatfons, and 
Iv'd no concern with private right. Hist, du Droit Rom. par Hugo, sec.'167. 

' (/^) Dig, 1,1, 7, and I, 2,12. Inst. 1, 2, 3.* Gaiuj, 1, 2. ^ '*■ 

' (c) Dig. 1,2,36, and 39. , , 

(d) Dig. 1, 2 ; sfedt 41, 43, 44, 46, 47. 

(e) suya he ba^long thought of the task digesting and roilaciiig the ci6il 
law into a few elementary afid definite principlesf and thereby roUeving it from diffi¬ 
culty and obscurity. tDe Orat. lib. 1, c. 42. 

(/) Suet, J. Cajsar, sec. 44. < 
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that no systematic, accessible, and* authoritative treatise 
on the civil law appeared during * the existence of the * 533 
republic ; and Cicero says that the law lay scattered and 
dissipated in his time, (a) The Roman jurisprudence was des¬ 
tined to continue for several centuries under the imperial gov¬ 
ernment, a shapeless and enormous mass, receiving continual 
accumulation^; luit it was fortunately cultivated under the 
emperors by a succession of illustrigus men, equally distin¬ 
guished for their learning, wisdom, and probity. 

Before the time of Augustus, the responsa prudentnm were 
given riva voce, and they had not the force of any authority in 
the forum, and the business was.free to all persons. The char¬ 
acter of these responsa was abused and discredited by the crude 
opinions of prejenders, and Augustus restrained the })rofcssion 
<5f the jurisconsults to such as he should select as most worthy, 
and they were to be first approved of and commissioned by 
him. 'Ijhey then began to give their opinions in writing, with 
their reasons annexed, {b) This raised their influence, and re- 
duccd*the prictors to a state of comparative dependence upon 
those living oracles of law, who were under the influence of 
the emperor, and who obtained, by their meaas, the control of 
the administration of the la\v. (c) Heiaeccius says that Augus¬ 
tus iiistitn);ed this college of civilians in order that he might 
covertly assume legislative power, and adapt the republican 
jurisprudence to the change in the government. lie likewise 
instituted a cabinet council, which was called the consistory, by 
succeeding princes? It wa^ Composed of the consuls, several 
other magistrates and jurists, and a certain number of sena¬ 
tors chosen by lot. Ulpian was a member of this 
royal council under Alexander * Severus. It was the * 534 
imperial legislature. The power of the comitia was 
transft’rred to this shadow of a Roman senate, for the old con- 

-r—------- 

* (a) Clc. de Oral. lib. 2, c. 33. Ilcineccii, Elemonta Juris. Inst. I’roosm. sec. 2 

Dr. Taylor’s Elements of the Civil Law, p. 14. 

(6) Dig. 1, 2, 47. •llinncc. Hut. Jut. Civ. lib. 1, sec 157, J58, 180. ^ 

(c) Gravina, de Ortu et Pro|. sec. 42, Heinecc. Antiq. Bom. lib. 1, tit .2, 

SCO. 39. 

• Ciravina, de Hottlano ImperiOi sec-17. This impcn%l consibtory was imitated 
by the provincial governors. * Higory of the Kouaaf liaw during the Middle Ages, 
by Savigny, vol i. p. 87., 



596 


SOtmCES OF MUNICIPAL LAW. ' III. 

• 

stitutional senate, not being able conveniently to govern all the 
provinces, (according to the courtly language of the Pan¬ 
dects,) {a) gave to the prince the right to make laws. The 
judgments of the prince were called imperial constitutions, and 
they were usually enacted and promulgated in three ways: 
1st. By rescript, or letter in answer to petitions, or to a distant 
magistrate, (b) 2d. By decrees passed by the emperor on a 

public hearing in a cou*t of justice; and Paulus collected six 
books of those decrees, and from which he for the most part 
dissented, (c) 3d. By edict, or mere voluntary ordinances. 

Gravina says that these imperial constitutions proceeded not as 
from a single individual, but as from the oracle of the republic, 
by the 'voice of the senators, who were consulted, and were the 
visible representatives of the majesty of the commonwealth, (d) 
Many of these imperial ordinances were suggested by the best 
of the civilians, and do great honor to their authors ; and with 
regard to pAvate and personal rights, the Romans enjoyed, to a 
very great degree, under the emperors, the benefit of their ^primi¬ 
tive fundamental laws, as they existed in the times of the repub¬ 
lic. The profession of the law was held in high estimation 
under the emperws; and during the second and third centuries, 
the science of jurisprudence was elevated higher than it ever 
has been in any other age, or among any other peoples Hadrian 
took off the restriction of Augustus, and gave the privi- 
* 535 lege of being * a public interpreter of the law to the 
profession at large, (e) It was restored by the Emperor 
Severus, and the responsa pi'iident4in assumed an air of great 
importance. Though in the first instance they were received 
as mere opinions, they gradually assumed the weight of author¬ 
ity. The opinions were sent in writing to the judges, and in 
the time of Justinian they-were bound to determine according 
to those opinions. (/) These responsa (of which m^y are 
preseryed'^n the Pandects) were not of the same apj^ority as 

(a) Dig. I, 2, see. 11. 

V6) Code 1,14,3. Gravina, de Orta et Prog. see. 123, 124. * 'k* 

(c) Gravina, Ibid, sec* 122. De Kon^ano Imperio, %ec. 20. 

(rf) Gravina, de Komaiio Imperio, Ibid. * The imperial reseHjpla thus assumed the 
char^ter and weight of jii^dicial precedents, and wei» entitled to at least equal 
thority with the responsa pru^,nkmx* « * 

(fl) Dig. 1, 2, 2, 47. ^ (/) Inst. 1,2, 8. 


SOURCES OP MUNICIPAL LAW. 


697 


LEO. 70 ^.] 

the constitutional leges, but they were law for the case, and 
they were applied to future cases under the character of princi¬ 
ples of equity, and not of precepts of law. In the ages imme¬ 
diately* preceding Justinian, the civil law was in a deplorable 
condition, by reason of its magnitude and disorder; and scarcely 
any genius, says Ileincccius, was bold enough to commit him¬ 
self to such a labyrinth. As a remedy for the evil, the Emperor 
Theodosius the younger, and Valenthiian III., addressed to the 
senate of the city of Rome an imperial constitution, which con¬ 
firmed, by decree, the writiftgs of Papinian, Paulus, (Jaius, 
Ulpian, and Modestinus, by name, and directed that they alone 
be permitted to be cited In the courts of justice, witl) the excep¬ 
tion of such extracts as they had transferred into thefr books 
from the ancient lawyers, and with some other quailified excep¬ 
tions in favor of Scmvola, Sabimis, Julianus, and Marcellus. 
The opinion of the majority of these five legislative characters 
was to govern ; and where there was in any case at) equal divis¬ 
ion opinion, that of Papinian was to be preferred, (a) 

*The first’" authoritative digest of the Roman law *536 
which actually appeared, was the Perpetual Edict, com¬ 
piled by Salvius Julianus, under the orders of the DipcMs of 
Emperor Hadrian, and of which nothing now 
but somc«fragments collected and arranged by Gothofrede, and 
published along with the body of the civil law. Hadrian was 
the first emperor who dispensed with the ceremony of the sena- 
tus considta, and promulgated his decrees upon his sole author¬ 
ity. (6) The praetorian edicts had been so controlled under the 
governtneqt of the emperors by the opinions of the civilians, 
that they lost the* greater part of their ancient dignity, and 

Ilemec. Antiq. Kom. Jur. lib. 1, tit. 2, sec. 41. Histor. Jur. Civ. lib. 1, sec. 
.‘378. Heineccius says, that Papinian was everywhere called Juris bst/lttm tt Dmtrinm 
legolis t/tesaurus, and he far surpassed all his brethren, omnes longo post se interveUh 
reliqneriU /^aifts (Inst. lib. I, sec, 2) refers to a rescript of the Emperor Hadrian, in 
which the r^ponsa prudentum^Gr& to be received as law, if they were unanimons, and 
if not, Ute judge wa^ at liberty to follow his own judgment. At the period of V^en- 
tiniun/thfe writings of the gre^t jurists and the constitutions of the emperors, ifere 
alone ftonsultod as authorities. Savigny's Higtory of the Roman Law, vol. i. p. 7, 

(ft-l Gibbon^s Histftrjf, vol. vili, f. 16. The pUJfisdta had ceased under Augustus, 
Sut the smafus consuKd did jot absolutely cease with' Hadrian. Tlicy continued to 
enrich the civil law in matters of private right long dftefwanls; Hugo, Hist, du Droit 
Rom. sec. 284, 307^ 
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Hadrian projected the design of reducing the whole Roman 
law into one regular system. All that he hbwever lived to 
perform, was to procure the compilation of those ediefs of the 
praetors which had stood the test of experience on account of 
their authority and equity, and had received the illustrations 
of civilians, (a) Many able professors undertook, from time to 
time, a digest of the civil law. Papirius Justus collected some 
of the imperial •constitutions into twenty books, and Julius 
Paulus compiled six books of decrees, or imperial decisions. 
Gregorius made a collection of h higher character, and he di¬ 
gested into order the chief, if not the whole of the imperial 
rescripts, from Hadrian down to the reign of Diocletian and 
his collfeagues, and which was called the Gregorian Code, and 
attained gr^t authority in the forum. Hermogones continued 
this collection under the name of the Hermogenian 
* 537 Code, {b) Theodosius the younger * appointed a com¬ 
mitted of eight civilians to reduce the imperial* consti¬ 
tutions, or the edicts and rescripts of a succession of einp,erors, 
from the time of Constantine, into a methodical compendium ; 
and this Theodosian Code became a standard work throughout 
the empire, and it was published in six folio volumes in* 1665,, 
with a vast and most Idarned commentary by Gothofrede. (c) 
Another century elapsed • before Justinian directed Tribonian, 
who was an eminent lawyer and magistrate, to unite with him 
a number of skilful civilians, and to a&sume the great task of 
coUeetiug the entire body of the civil law, which had been ac- 
cumul'dting for fourteen centuries,‘"into one* systematic code. 
Whether the Roman law at that period exceeded or. fell short 
of the number of volumes in which the Rnglish law is riow 
embodied, it is not easy to determine. Tribonian represented 
to the emperor, that when he and his learned associates under- 


(a) Gravina, de Ortu ct Prog. Jur. Civ. sec 38. 

(b) Hcinec. Hist. Jur. Civ. lib. l^oec. 368-372. 

{() The great merit of. this edition of Theodosian Code* and the fitness of 
Goihofredas for the tajsk, by his extraordinavv industry, erudition and judgment, 
are forcibly stated by I>r. Irving, in his Introduction to the Study of the Civil Law, 
4th edit., London, 1837—|i work well worthy of the attention of the student in thfi 
civil law, fof its historical aQ4 btsgraphical ieaminr, und the critical sagacity of the 
author, i 
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took the business of digesting the civil law, he found it dis¬ 
persed in two thousand books, and in upwards of three mil¬ 
lions of verses, (a) detached from the Writings of the sages which 
it was necessary to read and understand, in order to make the 
selections. The size of these volumes, and the exact quantity 
of matter in these verses, we cannot ascertain. (6) It is, how¬ 
ever, a fact beyoiid all doubt, that the state of the Roman law 
rendered a revision indispensable. ^Justinian himself assures 
us, (c) that it lay in such great confusion, and was of such 
infinite extent, as to be beyond the power of any human ca¬ 
pacity to digest. 

* The compilations made under Justinian, and which *538 
constitute the existing body of the civil law, consist of 
the following works, and which I shall mention in the Corpus Ju- 
*order in which they were originally published. ” 

(1.) The Code, in twelve books, is a collection of all Cofie. 
the im^rial statutes that were thought worth preserving, from 
Hadrian to Justinian. In the revision of them, the direction to 
Triboniari, and his nine learned associates was, that they should 
extract a series of plain and concise laws, omitting the pream¬ 
bles, and all other superfluous matter; and they were likewise 
intrusted with the great and hazardftus power to extend, or 
limits or alter the sense, in such a manner as they should think 
most likely to facilitate their future use and operation. (</) 

(2.) The Institutes, or Elements of the Roman Law, 
in four books, were collected by Tribonian and two as- 
sociates. They cofltain the flindamental principles of the ancient 
law, in a snaall body, for the use and benefit of students at taw. 
This work was particularly adapted to the use of the law schools 
at Berytus, Rome, and Constantinople, which flourished in that 


(а) £kio pene millia lihrcfnim me conscripta, et plus quam trecentiens decern millia 

a vetmbus effusa, Secund. Praftad Dig. sec. ^ 

(б) Profemr Hugo, in his Hi.story of the Homan Law, sec 318, reduces by com¬ 
putation, the Homan laws to 580 volumes, of a moderate size. He allows 24 of the 
thjU'tninions of v(firso8 to a page, »nd 400 pages to a vfjjlume. The 2,000 hoiks, 
juo^Dg from the boo^p in thS Pandects, will give only 280 volumes. This reason- 
^able estimate takc^ away every appearance of fhe marvellous from the magnitude of 


the Roman law. 

(c) Prima Prsaf. ad Dig, s&. 
(i) Pref. Prima ad C^d. sec. 2. 
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age, and shed great lustre on 'the Roman jurisprudence, (a) It 
is such an admirable compendium of the elements of the civil 
law, that it has in modern*timeB^ passed through numerous edi¬ 
tions, and received the most copious and laborious illustrations. 
It has been a model, by reason of its scientific and orderly 
arrangement, for every modern digest of municipal law. The 
Institutes were compiled chiefly from the writings of Gains; 
and a discovery by M. Niebuhr, so late as 1816, of a rewritten 
manuscript of the entire Institutions of Gaius, has given in¬ 
creased interest to the Institutes of Justinian, (fe) 

* 639 * (3.) The Digjest, or Pandects, is a vast abridgment, in 

fifty books, of the decisions of prtetors, and the writings 
and opinions of the ancient sages of the law. This is the work 
which has principally excited the study, and Deflections, and 
commentaries of succeeding ages. It is supposed to contain 
the embodied wisdom of the Roman people in civil jurispru¬ 
dence for n6ar 1200 years; and the European world has ever 
since had recourse to it for authority and direction upon public 
law, and for the exposition of the principles of natural justice. 
The most authentic and interesting information concerning 
the compilation ‘of the Pandects is to be found in thfe ordi¬ 
nances of Justinian, prefixed, by way of prefaces, to the Work 
itself. «• 

In the first ordinance addressed by Justinian to his quaestor 
Triboniau, he directs him and his associates to read and cor- 

' f * 

(a) Justiniim had forbidden all schools of law but the three mentioned in the text. 

(^) See an account of that discovery in N. A. Keview for April, 192 I. 'The ftlsti- 
tutea of (Jains are the prototype of Justinian^s Institutes. ‘They were discovered by 
Niebuhr, the historian, in 1816, in the Ciuhcdral Library at Verona. The manu¬ 
script was a cod<\r resm'pfus, nnd in 62 out of 251 pages iterum rescriptus. The origi¬ 
nal text had, during the dark ages', been obliterated for other matter, which, fa its 
turn, was supplanted by tJio Epistles of St, Jerome. The original work was^restored 
to the worId>^ the skill and pcrsevcranc^of Professors Goschen, liakker, and Holl- 
weg, of Berlin, who, upon Niebuhr’s report, went to Verona. The work appeared 
for the first time in 1820. It awakened renewed zeal, bordering on enthuaiasm, in 
G^many, for the study of the civil law., It Ic^ to dissertations Vrom every gkaggr; 
and M. Bonlet, in the preface to his Frepch translatioif of Gaius’s Institutes, say^mat 
no work ever prodneed a more remarkable revolution in the study of the Komaa law. 
Institutes de Gaius, par J.^B. E. Boulct, Pref. Professor Hugo makes great use of 
the Institutes of Gaius, as st^djiing new and bri^t If^ht on many branches of the 
civil law. See Histoire du Droit Bomain, par G. Hugo, se^. 339, et posnm. 
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rect the books which had been wMtten by authority upon the 
Roman law, and to extract from them a body of jurisprudence 
in which there should be no two laws contradictory or alike, 
and that the collection should be a substitute for all former 
works; that the compilation should be made in fifty books, and 
digested upon the plan of the perpetual edict, and contain all 
that is worth havfng in the Roman- law for the preceding 
1400 years, so that it might *hereaf^r be regarded as *540 
the temple and sanctuary of justice. He directed that 
the selection be made from the civilians, and the laws then in 
force, with such discretion and sagacity as to produce in the 
result a perfect and immortal work. And, in the anticipation 
of the result he declared that no commentaries were*^ to be 
made upon ihe digest, as it had been found that the contra- 
flictions of expositors had disturbed the whole body of the 
ancient law. 

In abput three years after the publication of tlfis first ordi¬ 
nance^ Justinian issued another upon the completion of the 
work. In the latter ordinance, addressed to the senate and 
people, he declared that he liad reduced the jurisprudence of 
the ernf)irc within reasonable limits, and within the power of all 
persons to possess at a moderate price,^and without the neces¬ 
sity of e^ipending a fortune in acquiring useless volumes of 
law. He stated, that in the compilation of the Pandects, Tri- 
bonian and his associates had drawn from authors of such 
antiquity that their names were unknown to the learned of that 
age. If defects should be dfscovered, recourse must be had to 
the emperor; and he pointedly prohibited all persons to have 
any further recourst? to the ancient laws,, or to institute any 
comparisons between them and the new compilation. And to 
prev^;nt the system from being disfigured and disordered by the 
^ gloSse^ of interpreters, he declared tliat no citations were to be 
made from any other books than the Institutes, the^andeefs, 
* and the Code; and that no commentaries were to be made 
upon them, upcyi pain of being subjected to the charge of tl^s 
crimen falsi^ and to hav^ the commentaries destroyed. 

The Pandects are supposed to have been compiled with too 
‘much haste, and they were very defective in precision and 
methodical arrangement. * The emperor allowed ten years, and 

VOL. I. 51 
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Tribonian and his sixteen colleagues finished the work in three 
years. It is said that the Pandects were cornjibsed of the writ¬ 
ings of forty civilians, the principal part of whom lived under 
the latter Cfpsars; and the doctrines only, and not the 
*541 names of Ihe more ancient sages, were * preserved, (a) 
If the work had been executed with tl^e care and leisure 
that Justinian intended, it would have been an incomparable 
monument of human wisdom. There are, as it is, in the com¬ 
pilation, a great many contradictory doctrines and opinions on 
the same subject, and too much of that very uncertainty which 

Justinian was so solicitous to avoid. But with all its errors 

# 

and imperfections, the Pandects are the greatest repository of 
sound legal principles, applied to the private rights and business 
of mankind, that has ever appeared in any age or nation. Jus¬ 
tinian has given it the venerable appellation of the temple o*f 
human justice. The excellent doctrines and the enlightened 
equity whicli pervade the work, were derived from tha ancient 
sages, who were generally men of distinguished patriotispi, and 
sustaine'd the most unblemished character, and had frequently 
been advanced to the highest offices in the administration of the 
government. The names of Gaius, Scsevola, Papinian, Ulpian, 
Paulus, and Modestinul, may be selected from a inxxltitude of 
civilians, as models of exalted virtue, and of the most^cultivated 
reason and philosophy, drawn from the precepts and examples 
of freer and better ages. It is owing to their writings that the 
civil law, for the purity and vigor of its style, almost rivals the 
productions of the Augustan age. (6) ' 


(o) Professor ITugo concludes that the compilers of the Pandects had never seen 
the original \vritinj;8 of Mucius Scivvola, though they arc referred to as if they had 
really been read and consulted. Hist, du Droit Uoin. sec. 320. lie is further of 
oi>iuion that tlie merit of tlie order which is so visible in the civil law, is to4)e attrib¬ 
uted to Stilus Sulpiciiis, the friend of Cicero. Ibid. sec. 322. In the preface to 
Fothier's Pandects, the number of jurisconsults whose writings were employed in the ' 
cqmpilation of the Pandects, or whose o^nnions are therein referred to, amounts to ninety- 
two, and sketches of ihuir lives are given. « '' 

. (6) According to Hommel, a writer, cited by Professor Hugo, of the 1800 pages of 
which the Pandects arc composed, 600 were taken from the writiiigB of Ulpian, 300 
ftom Paulus, 100 fri>m Pfpinian, 90 from Julian, 78Irom Scaevola, 72 from Pompo- 
nius, 70 from Gains, 41 from Mbdestinns, and so^ii to other civilians of less note in 
diminished proporiionf. « 
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*(4.) The Novels of Justinian are a collection of new *548 
imperial statutes?, which constitute a part of the body 
of the civil law. These ordinances were passed sub¬ 
sequent to the Vlate of the Code, and had been required in the 
course of a long reign and by the exigencies of succeeding 
times. They wej'C made to supply the omissions and correct 
the errors of the preceding publications ; and they are said, by 
competent judges, to show the declining taste of the age, and 
to want much of that,brevity, dignity, perspicuity, and elegance 
which distinguished the juridical compositions of the ancients. 
SoitH* of these novels are of great utility, and particularly the 
llSth novel, which is the groundwork of the English and Amer¬ 
ican statutes of distribniion of intestates’ effects, (a) The Insti¬ 
tutes, Code, ami Pandects were afterwards translated into Greek, 
and the Novels were generally composed in that language, which 
had become the vernacular tongue oi the eastern empire; and, 
as evidcnfce of the universality^ of that tongue, Justinian de- 
clareiithat one of his constitutions was composed in the Greek 
language, for Jhe benefit of all nations.* (Z») 

When the body of the civil law, as contained in the nr the 
Institittcs, the Pandects, and the Code, was ratmed and 
confirmed by Justinian, it became exclusively the law of the 
land; and the various texts from which the compilation was 
made fell speedily into oblivion ; and all of them, except the 
Thcodosian code, and fragments of the other parts, dis¬ 
appeared *in thc^wreckof the empire, (c) The great *54d 


• 

(a) Sir William Blackstonc, Com. voi. ii. p. 516, does not seem willing to admit 
that the statute of distributions was taken from the civil law ; but when Lord Jiult 
and Sir Joseph Jekyll declare, (1 P. Wms. 27 ; Prec. in Chan. 593,) that tlie statute 
was penned by a civilian, and is to he govertmd and construed by the rules of the 
civil law, and when we compare the provisions in the English statute with the Homan 
novel, the conclusion seems to be very fair and very strong, tliat the one was bor¬ 
rowed effSencially from the other. '*■% 

(&) Inst. .3, 8,3. The Latin langua^, in die time of Justinian, was the ofliciul 
language, but it was spoken only by a small portion of the inhabitants, and the Ian- 
gnage of the cliureh^and of literature ^as Greek. , ■$ 

(c) Pothier, in his preface to*his Pandeclta Justiniane®, has given a rapid view of 
the progress of the Roman jurisprudence, from the Jus Civile Papyrianum, under 
Tarquinius Prisms, to the time of Justinian, and an inteijpsting sketch of the seHes 
of Homan lawyers, from the eaiiicst notice of thona, fgr beyond the age of Cicero, 
down to the compilatiorvof the Pandects. And notwithstanding the efforts of Justin- 
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work itself was in danger of being involved in tlie general 
destruction which attended the irruption of the northern bar¬ 
barians into the southern provinces of Europe.^ The civil law 
maintained its ground a long time at Ravenna, and in the 
Illyrian borders; but all Italy passed at length under the laws, 
as well as under the yoke of the barbarians belluinas. atque 
ferinas immanesqtte Longobardorum leges acerpit. (o) There 
Was but one circumstance that could give anything like com¬ 
pensation to the inhabitants of Europe for the absence or silence 
of the civil law, during the violence and confusion of the feudal 
ages; but that circumstance was the redeeming spirit of civil 
and political liberty which pervaded the Gothic instituiions, and 
tempered the fierceness of military governments, by the bold 
outlines and rough sketches of popular representation, (b) 
* 514 It was an indelibly and foul blot on * the character of the 
civil ,law, as digested under Justinian, that it expressly 
avowed and inculcated the dpetrine of the absolute power of 
the emperor, and that all the right and power pf the Roman 
people was transferred to him. (c) This had not*till then been 
the language of the Roman laws; and Gravina, with much in¬ 
dignation, charges the introduction pf the lex regia to the fr^ud 
and servility of Tribonian. (d) Be that as it may, the claim 


ian to supersede and destroy the admirable materials of the civil law, from which he 
Was enabled to erect the splendid and cver-cijdurin^ monument of his reign, yet, from 
the remains of the works of the civilians, therc*nas been compiled the Jvis Civile anto- 
Ju^t^nianoum, which is a collection of {freat interest and currency on the continent of 
Kuropc. It has now received an addition of tbe utmost vajuo in the newly-discovered 
Institutions of Gaius. 

(а) Gravina. do Ortu et Prog. Jur, Civ. sec. 139. The law school at Home was 
transferred to Ravenna, whore it existed even in the llth century, and was than re¬ 
moved to Bologna. 

(б) The German nations were associations of freemen prior to their invasion of the 

Roman empire, and their governments were (pixed, ot limited and elective monarchies, 
which continued to exist for a time, even after they had established themselves by 
conquest in the Roman provinces. All the Gothic government^ in Europe, whether 
inl^crmanv, Denmark, Prance, Spain, or EngUind, w^re originally under the control 
of popular assemblies, or national councils,of the aristocratic class, which gave their 
assent to laws, and wore the basis of all lawful authority, ^ 

(c) Inst. I, 2, 6. Prinii Preef. ad Dig. sec. 7. Prai/. secund. ad Dig. sec. 18, 21. 
Dig. 1, 4, !. Code, 1, 14,12* t)ig. 32, 1, 23. ^ 

((f) Do Romano Imptrio, sec. 23, 24. Mr. Gibbon, in his^istory, vol. viii. 17, 18, 
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of despotism became afterwards a constitutional principle of 
imperial legislation. It has been made a question, Revival of 
whether the Pandects were for many ages so entirely 
lost to the western parts of Europe as has been generally sup¬ 
posed. (a) It is certain, however, that about the time of 
the assumed discj)vcry or exhibition of a * complete copy * 545 
of them at Amalphi, in Italy, near the middle of the 
twelfth century, the study of the eivS liw revived throughout 
Italy and western Europe with surprising ardor and rapidity. 
The impression which the science of law, in so perfect a state 
of cultivation, made upon the progress of society, and the usages 
of the feudal jurisprudence, was sudden and immense, {h) In 
defiance of the command of Justinian to abstain from all notes 
or comments upon his laws, the civil law, on its revival, was not 
only publicly taught in most of the universities of Europe, but 
it was overloaded with the commentaries of civilians. From 
among 4h(? number of dislinguisjfed names, I would respectfully 
sel(‘ct^Vinnius on the Institutes, Vuct on the Pandects, and Pe- 
rozins on the J[Jude, together with the treatises on the civil law 
wliich abound in the works of Bynkershock, lleiriecdus, and 
Pothk^, as afi'ording a mass of instruction afid criticism most 


seems to think that the Irr retjut was ereated by the fancy of Ulpian, or, more proh- 
ftbly, of ^J’nboninn liitnseU’. The lex ret)ia^ as mentioned in the Taiideets, 1, tit. 4, da 
coustitutionibuspitna'pum, Hb. I, an 1 in the Institutes, 1, 2, 6, declares: — f/uodpidnn'pi 
pldcitU kyis habef viyorem; utjwte cum leye regia gtac de imperio ej\i$ Uiia es/, popidus ei, 
et in cum otana samii iinperkim ct pofe.il(U%nfcoH/erat» SeldCri, in his dissertation annexed 


to FIcta, e. 3, see. 2, 3, 4, discusses the character of the lex regia; and he says Wt is , 


evident that it strijipcd the people of all legislative power; and he places the origin of 
it back to the time of Au^istus Ciesar, when the Homan people transferred all their 
power and authority to him. In tiic Institutes of Gains, recently discovered, it is 
aMnned that tlie lex regUi was not an interpolation hy Trlbonian, but was a law a<'ta- 
ally j^assed, nec uuquam duhilatum est, quin id {vonsiiiulio principis) legis viceni oljtineatj 
cum ipse^mpertiior jnn'kgmti imperium acripiat. Gui. Inslit. Com. lib, I, sec. 5. But 
Hugo, in liis Hist, du Droit Rom. sec. 277, considers the question on tiKvrigin of thi.s 
law as still wrapped in impenetrable darkness. 

(а) The university of Bologna had its professors of the civil law, and the Pandcc-ts 
were the subject of H-gal studies ther<;,aud elsewhere, prior tp the-cra of the dis{'ov#ry 
of theFlorentino copy of them%t Amalphi, about the year 1135. 

(б) Esprit des Lois, liv, 28, e. 42. Thb original copy of the Pandects, supposed 
have bocn found at Ainnlphi, has always been held ii^ profound veneration. It 

was carried to Pisa, and fronl th^gee removed to Riotgnea, and vigilantly guarded. 
Tliis celebrated manuscypt reposes at this day in the Lorenzc^Modicean Library. 

51 * 
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worthy of the attention and diligent examination of the stu¬ 
dent. (a) *■ 

Kpcoption in The civil law had followed the progress of the Ro- 
Engiuiid. xriHn power into ancient Britain, and it was adminis¬ 
tered there by such an illustrious prtetorian prefect as Papinian ; 
and Selden thinks he was also assisted by Paulas and Ulpian. (b) 
After the Roman jurisprudence had been expelled by the arms 
of "the northern barbarians, and supplanted by the crude insti¬ 
tutions of the Anglo-Saxons, it was again introduced into the 
island, upon the recovery of the Pandects, and taught, in the 
first instance, with the same zeal as on the continent. 

But the rivalship and even hostility, which soon afterwards 
arose between the civil and Common law; between the two 
univervsities and the law schools or colleges at* Westminster^ 
between the clergy and laity, — tended to check the 
*546 * progress of the system in England, and to confine its 
inrtuonce to those court^ .which were under th6 more im¬ 
mediate superintendence of the clergy, (c) The ecclesiastical 
courts and the Court of Cliancery accordingly, adopted the 


(a) Since the bejjinning of tlic present century, a new historical school of^ the civil 
law has Ix-en instituted in Germany, which, in the opinion of some writers, has quite 
cast into the shade the illustrious jurisconsults of the 18th century. Anjong the most 
eminent of this new school may ho y»Uiccd the names of Hugo, Savigiiy, Niohuhr, 
Eiclihorn, llauboUl, &c., who have made profound researches into the antiquities of 
the lioman law, as well prior to the time of the decemvirs as during the feudal ages. 
They have undoubtedly enriched the science with acute and searching criticism, and 
enlarged and philosophical views, which shod light upon tlfo character, wisdom, and 
spiris of the more ancient institutions. But 1 cannot hut be of opinion (though with 
much deference) that the importance of the new Germanic school, as contradistin¬ 
guished from that of the old professors, is greatly exaggerated; and that the Institates 
and Pandects of Justinian, wiili the commentaries and writings of Voct, Vinniua, 
Hoineccius,Pothier, and other illu-strious civilians of the old school, furnish quite as 
much matter for reflection and useful application as the American student of oaf own 
common law can well attend to, and at the eamc time become a thorough master of 
liis professi^. It is said that Savigny has in course of publication a large work on 
the Pandects, in which he goes over the wide field of the Roman law. Such a work, 
and from so distinguished a scholar and jurist, will undoubtedly bo of eminent utility^ 
add u great improvemena on the commentaries of the old civilfans to whom I have 
alluded. 

* ^ 

{h) Soldon’fl Diftsertatio ud Pletam, e. 4, see. a. 

(c) Blacks. Com. vol. h Introductory Lecture. Rqpves's History of the Knglish 
Law, yol.i. pp. 81, 82. MiDart* Historical View cf the English Govcminent, b. 2, 
c* 7, sec. 3. e 


r 
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canon and Roman law; and the Court of Admiralty which was 
constituted about the time of Edward I., also supplied the de¬ 
fects of the laws of Oleron from the civil law, wliich was gen¬ 
erally applied to fill up the chasms that appeared in any of the 
municipal institutions of the modern European nations, (a) A 
national prejudicc^was early formed against the civil law, and 
it was too much cultivated by English lawyers. Lord Coke 
mentions, by waj'' of reproach, that Wiilliam De la Pole, Duke 
of Suflblk, in the reign of Hon. VI., endeavored to bring in the 
civil law, which gave occasion to Sir John Fortesene to write 
his work in praise of the English law; and the same charge 
was madt^ one of the articles of impeachment against Cardinal 
Wolsey. {!)) But the more liberal spirit of modern tiules has 
justly appreciated the intrinsic merit of the Roman system, 
^ir Matthew Halo, according to the account of Bishop Bar- 
net, (c) frequently said, that the true grounds and i*(‘asons of 
law wvm ‘feo well delivered in Jhc Digest, that a man could 
never yvell understand law as a science without first resorting 
to the. Roman law for information, and he lamented that it was 
so little studied in England. And in Lane v. Colton, {(I) that 
strict English lawyer, L(»rd Holt, admitted thrrt the laws of all 
jiations were raised out of the ruins ol* the civil law, and that 
the priaci{^es of the English law were borrowed from that sys¬ 
tem, and grounded upon the same rcasog. (e) 

* The value of the civil law is not to be found in ques- *;')47 
lions which relate to the connection between the govern- 


(a) 8 Reeves’s Hist. 198* (6) 3 Inst. 208. 

■(c) Life of Sir M. Hale, p. 24. (^/) 12 Moil. Ucp. 482. 

{e) As the Roman jurisprutlencc, polity, and government existed in ancient Britain, 
as a Aoman province, for upwards of three centuries and a half, the Roman civiliza¬ 
tion, with its laws, usages, langurffee, arts, and manners, must have kft a deep and 
permanent impression, and have become intermixed and incorporaicti -iritli Saxon 
laws and usages, and constituted the body of the ancient English common law. A 
learned and ai)le article in the Law Review and <2narterly Journal of Briti.sli and For¬ 
eign Jurisprudeuce, vil. V., for Novembir, 1840, entitled “ Orignofthc Common Lav^’’ 
concludes that the politicjil government, the civil jurisprudence, and the judicial Chtah- 
lishnients which prevailed in England in*the Anglo-Bnxon period, had their main 
sohrcc in the Roman Law. This wai the result of Mr. ^pence’s researches, in bis 
Equitable Jurisdierioii of the Coint of Chancery, attd>wbich the very learned and 
candid author to whom 4have alluded adopts, after a full invytigation. 
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Its merits people, or in provisions for personal se¬ 

curity in criminal cases. In everything which concerns 
civil and political liberty, it cannot be compared with the free 
spirit of the English and American common law. (/i) But upon 
subjects relating to private rights and personal contracts, and 
the duties which flow from them, there is no system of law in 
which principles are investigated with more good sense, or de¬ 
clared and enforced nvoro accurate and impartial justice. 
I prefer the regulations of the common law upon the subject of 
the paternal and conjugal relations, but there are many subjects 
in which the civil law greatly excels. The rights and duties of 
tutors and guardians are regulated by wise and just principles. 
TIjc lights of absolute and usufructuary property, and the va¬ 
rious ways by which property may be acquired,, enlarged, traris- 
f(Trcd, and lost, and the incidents and accommodations whidh 
fairly belong to property, are admirably discussed in the Roman 
law, and tlfe most refined and equitable distinctions ijfe estab¬ 
lished and vindicated. Trusts are settled and pursued through 
all their numerous modifications and complicated details, in the 
most National and equitable manner. So, the rights and duties 


{(() The principles of the English common law, and the freedom and spirit which 
pervaded its institutions, civil and political, guided and sustained the American Kev- 
oluiion. The Congress of 1774 claimed and asserted, as ihcir indubitable right, the 
rights of free and natural-born "subjects — such as the rights of life, liberty, and prop¬ 
erty, and tlic common law of England, to wiiich their ancestral emigrants, and they, 
their descendants, were entitled ; the rigiit of the people to participate in the legisla¬ 
tive power, and to be tried by their jteers hfi thc vicinag#', and the benefit of such 
English statutes us existed at the time of their colonization, and were applicable to 
their circumstances. (Journal of Congress of October 14, 1774.) The fundamental 
English statutes, and which arc the basis of English freedom, and clothed with the 
■anctity of constitutional provisions, are Magna Charta, the abolition of military 
tenures, the petition of right, the httbeas corpus act, the bill of rights; and if I were 
reduced to tlie alternative of choosing for my protection of life, liberty, and property, 
between the Human civil law and those common-law and statutory institutions to 
which I alluded, I should infinitely prefer the latter, even to the entire compila¬ 
tion of the Institutes, the Pandects, and the Code of the Emperor Justinian. I agree* 
entirely with the English judges at Westminster, in their answers to the celebrated 
auicics, the artkuli cleri^ exhibited against th«m by Archbishoif Bancroft, in the time 
of James I., in which they assert the superiority of trfal of fact by a jury, and the viva 
voce evidence of witnesses to the paper proofs in the civil law courts, and in tholr duty 
to issue writs of habeas c<p-pus in cases of undue imprisonment. See 2 Co. lnst.^>n 
the sta^^' of 3 Ed. Ill., a copy of the armies, and the answers to them, arc 
given, f 
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flowing from personal contracts, express and implied, and under 
the infinite variety of shapes which they assume in the business 
and commerce of life, are defined and illustrated wilh a clcar- 
iK'ss and brevity without example. In all these r<*s])ects, and 
in many others, which tlie limits of the present discussion will 
not permit me to examine, the civil law shows the ))roofs of the 
highest cultivation and refinement; and no one who peruses it 
can well avoid the conviction, that it hfis been the fruitful source 
of those comproliensive views and solid principles which have 
been applied to elevate and adorn the jurisprudence of modern 
nations. 


Tlie Institutes ought to be read in course, and accurately 
studied, w ilh the assistance of some of the best commeii- 
tgries *willi which they are accoin])anied. Some of the *r)48 
titles in the Piuidccts have also been rccominondcd by 
Hcincccius to be read and re-read by the indefatigi^ble student. 
The wh(f]e *body of the civil lav^will excite never-failing curi¬ 
osity, and receive the homage of scholars, as a singular monu¬ 
ment of wisdom. It fills such a large space in the eye of human 
reason ; it regulates so many interests of man as a social and 
civilized being; it embodies so much thought*reflection, expe¬ 
rience, and labor ; it loads us so far into the recesses of antiejuity, 
and it has* stood so long “ against the waves and weathers of 
time,” that it is impossible, while engaged in the contemplation 
of the system, not to be struck with some portion of the awe 


and veneration whi^h are felt iji the midst of the solitude of a 
majestic ruin. ^ 



PART IV.' 

V 

OF THE LAW CONCERNING THE •RIGHTS OF 

PERSONS. 


LECTURE XXIV.* 

OF THE ABSOLUTE RIGHTS OP PERSONS. 

t 

f 

The rights of persons in private life are either absolute, being 
such as belong tb individuals in a single, unconnected skte; or 
relative, being those which arise from the civil and domestic 
relations. * 

The absolute rights of individuals may be resolved into the 
right of personal security, the right of personal liberty, and the 
right to acquire and enjoy property. These rights have been 
jugtly considered, and frequently declared, by the people' of this 
country, to be natural, inherent, and unalienable. The effectual 
security and enjoyment of them depend upon the existence of 
civil liberty; and that consists in being protected and governed 
by laws made, or assented to, by the representatives of the peo* 
pie, and conducive to the general welfare. Right itself,* in civil 
society,'^s that which any man is entitled to have, or to.do, or to, 
require from others, within the limits prescribed by law. The 
history pf our colonial government bears const&nt marks of the 
vigilance of a free and intelligent people, who understood the 


ic previous edition#, Lecture XXiy.fwas the commencement of the 2d 
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best s«curities for political happiness, and the true foundation of 
the social ties, inhabitants of the colonies of Plymouth 

and Massachusetts, in the infancy of their establishments, de¬ 
clared by law that the free enjoyment of the liberties 
• which humanity, civility, and Christianity called for, was * 2 
due to every man in his place and proportion, and ever 
had been, and ever would be, the tranquillity and stability,of 
the commonwealth. They insisted thi^; they brought with them 
into this country the privileges of English freemen; and they 
defined and declared those privileges with a caution, sagacity, 
and precision, that have not been surpassed by their descend¬ 
ants. Those rights were afterwards, in the year 1692, on the 
receipt of their new charier, reasserted and declared. It was 
their fundarnenial doctrine, that no tax, aid, or imposition what¬ 
ever, could rightfully be assessed or levied upon them without 
the act and consent of their own legislature ; and that justice 
ought tc^ b« equally, impartially, freely, and |)rompfly adminis¬ 
tered. ^The right of trial b^ jury, and the necessity of due proof 
preceding conviction, were claimed as undeniable rights; and 
it was further expressly ordained, that no person should suffer 
withouli express law, either in life, limb, liberty, good name, or 
estate; nor without being first brought tb answer by due course 
and proceae of law. (a) 


(a) Huzanl’s State Papers, vol. i. pp. 408, 487, eilii. Philad. 1792. Hutchinson’s 
Hist, of Massachusetts, vol. ii. p. 04. llcvised Laws of Massachusetts, published 
in 1675. Baylie’s Ili^toifcal Mcmoir,i^<)l. i. p. 229. Bancroft’s Hist. vol. i. p. 452. 
It was a provision in the chariers to the Vii'^inian settlers, (granted by flames Ti^ in 
1606 and 1609 ; and in the charter to the colonists of Massachusetts in 1629; of the 
province of Maine in 1639; of Connecticut in 1662; of Hhodc Lland in 1663; of 
■^Iftryland in 1632 ; of Carolina in 1663 ; and of Georgia in 17.32, that they and their 
posterity should enjoy the same riglus and liberties which Englishmen were entitled 
. to at home. Such privileges were implied by law, without any express reservation. 
The like < ivil and religious privileges were conceded to New Jersey, by the ])roprieta- 
^ries, in February, 1665. Bancroft's Hist. vol. ii. 316. In the free and lAeruI char¬ 
ter of Massachusetts of 1629, powers were granted to the'whole body of the proprie¬ 
tors to make laws not repugnant to the law.s of England. The colonists of New 
Plymouth assumed fhe necessary powers of government by an original compact 
among themselves, and which^they subscribe^ before they landed on the rock of 
Plymouth; and which they had in eontemp^ation before they embarked from Holland. 
Young’s Chronicles of the Pilgrim Fathers, p. 95. All New England colonies, 
on their lirst establishment, were pi^e democracies; irin't more so ever existed* The 
governments of Rhode island, Connecticut, and New Ilavei^were thus formed by 
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*3 * The first Act of th^ general assembly of the qoljniy of 

Connecticut, in 1639, contained a declaration of rights in 
nearly the same language; (a) and among the early resolutions 
of the general assembly of the colony of New York, in 1691 
and 1708, we meet with similar proofs of an enlightened sense 
of the provisions requisite for civil security. It was declared by 
thpm, (6) that the imprisonment of subjects’without due com- 

% 

Toluutnrv compact Under the first Massachusetts charter the legislative body was 
composed of the governor, a8^istant.s, and the whole freemen of the company in per- 
son. The first gonerol court of Jefet/ntes w;is in 1634. The freemen had become too 
numcroii.s to assemble in a body, and Governor Winthrop directed that the towns 
shouhl assemble in general court by deputies^ to revise and make laws. The statute 
of 1636/lfclarcd, that the freemen of each town might choo.so, hy papers^ deputies to 
the general court. This was introducing voting by' ballot. See Digest of Massachu¬ 
setts Colony Laws, published in 1675. Winthrop’s Hist, of M*w England, by Sav¬ 
age, vol. i. ])p. 128, 185, 220. Drake*s Hist, of Boston. For moi'c than eigbteea 
years the whole body of the male inhabitants of the old colony of Plymouth consti* 
tuted the legi>Uturc. Bancroft’s Hist. vol. i. p. 348 In 1636, the election of the gov¬ 
ernor and as.sistants by the freemen wasjdeclarcd to be annual, and, in KfdS, the per¬ 
sonal attendance of the freemen at the general epurt was deemed to be grii^vous, and 
eaelt-town was thencoforwai'd to choose deputies. Brigham's edit, of Plymouth Col¬ 
ony Laws, 1836, pp. 36, 37, 63. And by statute, in 1671, Ibid. f. 258, if ari^ Jreewan 
did not apiH>ar at election in /arsoji, or by proxy^ he was for such neglect to he amerced. 
The free planters of Connecticut, in 16.39, provided tlmt the choice of officers was to 
be by ballot; and that if the gehcral assem))ly or court was not at any time duly con¬ 
vened, the freemen might meet and bold the same, in p(;rson or by dep^’ty. Chalmers 
says, that tUc introduction of ropresentative government in Massachusetts was in vio¬ 
lation of the charter of 1629; and this was the opinion of Sir George Trcby, and 
other high legal authoiityln England. But though there was no express provision 
for it in the charter, it would seem to have bet:n necessarily implied when the growth 
of the colony required it; and it was jii.>tifit'4 modfl of the English House of 

Cojnmons, where the principle of representation was inherent and vital. Tlie first 
assembly of Maryland, in 1635, consisted of the whole body of the freemen, and, in 
1039, a representative assembly was established. Sparks’s American Biqgrfiijhjri. 
N. S. vol. ix. Life of Governor Calvert. 

{a) TrumbnU’s Hist, of Connecticut, vol. i. p. 98. Laws of Connecticut, edU, 
ton, 1672, edit. 1702, and edit. New London, 1715, by Timothy Green. The klidon 
of 17021 have not seen. The edition of 1672 was the first printed code, There wa^' 
a code of Jjpvs compiled in 1650, and it was circulated in written copies rend iu each 
town. • 

(6; Journal of the Assembly of the Colony of New York, vol. i. pp. 6, 224. The 
general assembly of the colony of New York jjgssed an Act on iie 13tli of May, 1691, 
declaratory of the rtg]tUt and prwileges of the people of fae colony. It was declared that 
a session of the general assembly shodld held annually, and that every freeholder 
within tlie province, and^ every freeman of a corporation, were entitled to vote *ror 
nieml^i^ of the assembly; thaif no freeman was t^be deprived of iMiy rights or liber¬ 
ties, bt cbndcmned, but by Uie judgment of his pecra oy law of ; that no 
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mitment for legal cause, and prescribing and forcing them into 
banishment, and forcibly seizing their property, were illegal and 
arbitrary &cts. It was held to be the unquestionable right of 
every freeman to have a perfect and entire property in his 
goods and estate; and that no money could be imposed or 
levied, without the consent of the general assembly. The erec¬ 
tion of any court of judicature without the like consent, and 
exactions upon the administration of^justice, were declared to 
be grievances. Testimonies of the same honorable character 
arc doubtless to be met with in the records of other colonial 
legislatures. It was regarded *and claimed by the general *4 
assemblies in all the colonies, as a branch of their sacred 
and indefeasible rights, that the exclusive power of taxation of 
the people of tl^e colonies resided in their colonial legislatures, 
v^hcre representation of them only existed ; and that the people 
were entitled to be secure in their persons, property, and privi¬ 
leges, an^ they could not lawfully be disturbed or affected in 
the en|oyment of either, without due process of law, and the 
judgment of their peers, (a) But we need not pursue our re¬ 


lax of any kind, or on any pretence, sliouM !>e levied upon the* persons or estates of 
any of the subjects of the province, except by the net of the general assembly ; tliat all 
trials wore to by ajury of twelve men, and in all capital and criminal cases there 
was to he a previous indictment or presentment by u grand inquest; and that tlie 
tenure of all lands was to be in free and <*o?nmon socage. This declaratory act or 
charter of privileges, contained several other provisions, Init it was repealed by the 
king in 1697, Bradford's edition of Colony Laws, 1719. There was a prior art of 
the same purport, and ncnfly in the samfe*words, passed by the first general assembly 
of the province in 1C83, umlor the administration of tlic Duke of York. It was styied 

The charter of liberties and privileges, grantcil by his royal highness to the inliahi- 
tantft of New York.” App. J^o. 2, to the Revised Edition of the Laws of New York in 
1813, vol. ii. 

(a) See, to this effect, in addition to the acts of Massachusetts, Connccricnt, and 
New Tork, already mentioned, the declaratory act of the assembly of the Plymouth 
colony, in*lG35, and also in 16r>8 and 1071. (Holmes's Annals, vol. i. p. 232. Bay- 
lie’s Historical Memoir of the Colony of New Plymouth, vol. i. p. 229. li'lymouth 
*Colony Laws, edit, by Brigham, 1836, pp. 107, 241.) See, also, the declaration of 
their rights, by the assembly of Virginia, in 1624 and 1676; (Stith’s Hist, of Viiginia, 
p, 318. Chalmers’s .Annals, p. 64 ;) .and of the assembly of J.Vnnsylvania ip 1082* 
and of the legislature of Maryland in 1039, aryl again in lOSO; and of the assembly 
of Rhode Island in 1663; and of the pro*prietaries of Carolina in 1667 ; (Proud’s 
Pctfns} Ivania, vol. i. pp. 206, 208. Grahame’s Hist, of the (Jolonies;) and of the con¬ 
cessions and agreements of the*proiyiotaries of New 3i-r.s^y in 1664; and o6 fun¬ 
damental coaa^tions bj^the proprietaries of East New Jerscj in 1683; and of the 

VOL. L ' 62 
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searches on this point, for ihe best evidence that can be pro¬ 
duced of the deep and universal sense of ^the value of our 
natural rights, and of the energy of the principles of thc^ com¬ 
mon law, are the memorials of the spirit which pervaded 
*5 and animated every part of our * country, after the peace 
of 1763, when the same parent power which had nourished 
and protected us, attempted to abridge oiir immunities, and 
retard the progress of our rising greatness. 

The House of Representatives in Massachusetts, the House of 
Assembly in New York, and the House of Burgesses in Virgi¬ 
nia, took an early and distinguished part, upon the first promul¬ 
gation of English measures of taxation, in the assertion of their 
rights^as freeborn English subjects, (a) The claim to common- 

dcolaratory nets of the frcneral asscmhly of East Jersey in 1682 and 1098; ui^d 
of the concessions and ojjreemcnts of the proprietaries and planters of West Now 
Jersey, and called the jjrcat charter of fundamentals, in 1076; and of the deelaratory 
act of the jjeneVal assembly of West Jersey, in 1681. (Leainin^r’s and Spieer*s ('’ol- 
lections, edit. Philad. folio, 1757, pp. K-26, 15.3-166,235, 240,370, 37^, 382, 411. 
Smith’s Hist, of New Jersey, 126, 270-4, App. No. 1, 2.) The West New Jersey 
colonists in 1676, introduced voting I>y ballot, universal suffrage, the right and oi)li- 
gntion of instructions, universal eligibility to office, and abolished imprisonment for 
debt. All this was <|onc under the auspices of William Penn, whose influence con- 
tribukMl to plant West New Jersey, and who w,aR a joint assignee and tnistoo of an 
undivided portion of West Jersey, as well as a joint owner by purchase with other 
partners of East Jersey. The deelaration of the general assembly yf Virginia, in 
1624. that the governor should not lay, levy, or employ any Taxes or imposirions upon 
the colony, except by authority of tlie. general assembly, was the first example of the 
assertion of such a right; as that house was the first popular ropresentativo body ever 
convened in America. Hening’s Statutes, vol. i. pp. 118, 122. Story’s Com. oti the 
Const, vol. i. p. 26. The charter of the eotofty of Maryland, in 1632, was peculiarly 
lilfeil. It established an independent colonial legislation in the proprietary and the 
freemen or their deputies, and the erowu stipulated never to levy any tiix upon the 
inhabitants, and the inhabitants were to enjoy all the rights and privileges of English 
subjects. 1 Chalmers’s Annals, pp. 202-205, 1 Hazard’s Coll. p. 327. The flfst 

asscmhly of Marjdand, in 163v‘^, deelnred the great charter of England to he the meas¬ 
ure of their liberties; and William Penn, in the preface to the plan of government 
prepared for Penn.sylvania, in 1682. declared that any government is free jo the peo¬ 
ple undei^t, where the laws rule, and the people are a parfy to those laws. Proud’s Hist, 
of Pennsylvania, vo). ii App. p. 7. Bacon’s Laws, 1638, ch. 2. 

(n) Minot’s Hi.st. of MassaebuRctts, vol. ii. p. 175. Journals of Assembly of New 
vol. ii. pp. 769-780. *Jeflrer8on’8 Notdfe on Virginia, 18d. Marshall’s Life of 
Washington, vol. ii. p. 88, and Appepdix^ note No.4. Wirt’s Life of Patrick Henry, 
SCO. 2. The assertion by th© English House of Commons, in 1764, and prior to tho 
Stamp Act, of a right to hnpose taxes upon the eolonips, produced spirited and tnanly 
rcmonstrfcnces to the King‘‘aifd Parliament frouL' several of the colqnial assemblies. 
Pitkin's HUt. of the lihiited States, vol. i. pp. 165-169. The gonoQ^S^Ipmbly of the 



LEC. XXiy.] OF THE RIGHTS OF PERSONS'! 615 

« 

law rights soon became a topic of universal concern and na¬ 
tional vindicatidh. In October, 1765, a convention of dele¬ 
gates from nine colonies assembled at New York, and made 
and published a declaration of rights, in which they insisted 
that the people of the colonies were entitled to all thti inherent 
rights and liberties of English subjects, of which the most es¬ 
sential were, the exclusive power to tax themselves, and the 
privilege of trial by jury, (a) The se^se of America was, how¬ 
ever, more fully ascertained, and more explicitly and solemnly 
promulgated, in the memorable declaration of rights of the first 
Continental Congress, in October, 1774, and which was a rep¬ 
resentation of all the colonies except Georgia. That declara¬ 
tion contained the assertion of several great and funcfti- 
mental priucipJes of American * liberty, and it constituted *6 
the basis of those subsequent bills of rights, which, under 
various modifications, pervaded all our constitutional charters. 
It was declared, ‘‘that the inhaljitants of the English colonies 
in North America, by the immutable laws of nature, the 
principles of the English constitution, and tijeir #everal char¬ 
ters or compacts, were entitled to life, liberty, and property ; 
and tllat they had never ceded to any sovereign power what¬ 
ever, a right to dispose of either, witliout their consent; that 
their anc^*stors who first settled the colonics, were, at the 
time of their emigration from the mother country, entitled to 
all the rights, liberties, and immunities of free and natural- 
born subjects; and by such emigration they by no means 
forfeited, surrendered, or lost any of those rights; — that the 
foundation of English liberty, and of all free government, 
was the right of tlie people to participate in the legislative 


colony of New yt)rk, in October, 1764, not only asserted their exclusive rij^ht of tax¬ 
ing their constituents, but coinp!aino<l, at the same time, of the grievance of putting 
ail end, by Act of Parliament, lo commercial intcrcourao between the colo^es and for¬ 
eign West India settlements. Journals of N. Y., Ibid. The Stamp Act was passed 
the 22d March, 17G5, and this was the first measure of indirect taxation laid upon 
the colonics by the ftritish Parliamcnfcfor the mere purpose pf revenue. The first irs- 
olutions of any of the colonial'^aascmblics, after the passage of the Stamp Act, came 
from ilie house of burgesses of Virginia. *They were introduced by Patrick Henry, in 
Rlay 1765, and asserted the rjght in the colonists of taxing themselves. Wirt’s Life 
of Patrick Hfi^y, sec. 2. ^ « 

(rt) jjfe ofiiWashington, vol. ii. p. 90, and App^idix, note No. 5. 
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power, and they were entitled to a free and exclusive power 
of legislation, in all matters of taxation and internal policy, 
in their several provincial legislatures, where their right of 
representation could alone be preserved ; that the respective 
colonies were entitled to the common law of England, and 
more especially to the great and inestimable ^privilege of being 
tried by their peers of the vicinage, according to the course 
of that law; that they ^were entitled to the benefit of such 
of the English statutes as existed at the time of their coloniza¬ 
tion, and which they had by experience found to be applica¬ 
ble to their several local and other circumstances; that they 
were likewise entitled to all the immunities and privileges 
granted and confirmed to them by royal charters, or secured by 
their ‘Several codes of provincial laws.” (u) Upon the 
*7 formation of the several state constitutions, ’after the 
colonies had become independent states, it was in most 
instances thought proper to (jollect, digest, and ddclffre, in a 
precise and definite manner, and in the shape of abstnuit 
propositions#and elementary maxims, the most essential ar¬ 
ticles appertaining to civil liberty and the natural rights of 
mankind. (6) * 


(«) .Tournala of Conj.';i*esa, vol. i. p. 28, ed. Pl\il. 1800. It was a prinoiplo of the 
Engli.sh c'oiiiinon luw, that Acts of Parliament did not bind the English colonics unless 
thei/ Hvrc specially nameth Blankard r. Guldy, 4 Mod. 222. 2 Sulk. 411. S. C. Sir 
Joseph Jckyll, in 2 P. Wras. 75. But the prevalent doctrine in tlie colonics, and one 
that was acted upon by some of the Ic^^islaiia c^, was, that i»j Act of Parliament was 
binding upon the colonics, tAou/yA nuwaf/, unless ratilied by the colonial legislatures, 

* and on the ground that they were not represented in Parliament. Hutchinsonfs His¬ 
tory, vol. i. p. 322. Chalmerses Aniial.s, 277,400, PitkinVHist. of the United<8tlites> 
vol. i. i)p. 91, 92, 96, 97. The original charter of Pennsylvania to William Penb> con¬ 
tained u provi.sion that no contribution should be levied on the inhabitants or their 
estates, unless by the consent of the proprietary or governor and assembly, or hy Act 
of Parliament in Enyland. Charier, sec, 2, Proud*s Hist, of Pennsylvania, voLd. p. 185. 
Yet this aj^omalous reservation of a power of taxation in Parliament wa^ always 
understood by the colonists to imply, that the people of the province were to benllowcd 
to send their representatives to Parliament previous to the exercise of the power. This 
w^s so asserted by J>r. Franklin, in his examination before thc^xlonse of Commons 
in England, prior to the American war., ' 

(A) Ciot!ro, in his treatise He Uepal>Uc£t, lib. 1, see. 32, insisted that cquulity of 
rights was the basis of n commonwealth; for since property could not he C(pial, .afid 
talents were not equal, rightsjn^ht to be held Cfywl among all the citiawns of the 
tate, iWhich was, in itsdf, nothing but a community of rightf. 
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The precedent fur these declarafory bills of rights was to be 
found, not only i« the colonial annals to which 1 have alluded, 
but in llib practice of the English nation, who had frequently 
been obliged to recover their indefeasible rights by intrepid 
councils, or by force of arms, and then to proclaini them by the 
most solemn and positive enactments, as a barrier against the 
tyranny of the executive power. The establishment of Magna 
Charta^ and its generous provision ijpr all classes of freemen 
against the complicated oppressions of the feudal system; the 
petition of right^i early in the reign of Charles L, asserting by 
statute the rights of the nation as contained in their ancient 
laws, and especially in “the great ^charter of the liberties *8 
of England;” and the bill of rights at the revolution, In 
1688, (( 2 ) are ilkistrious examples of the intelligence and'spirit 
of the English nation, and they form distinguished eras in their 
constitutional history. (/>) Bat the necessity, in our represent¬ 
ative republics, of these declaratory codes, has been frequently 
questioned, inasmuch as the government, in all its parts, is the 
creature of tki; people, and every department of it is filled by 
their agents, duly chosen or appointed, according to their will, 
and mTide responsible fo mal-adiniuistratioa.* It may be ob¬ 
served, on the o*ie hand, that no gross Violation of those abso¬ 
lute private rights, which arc clearly understood and settled by 
the common reason of mankind, is to be apprehended in the 
ordinary course of public affairs; and as to extraordinary in- 

• • 

(a) Act of 1 W. & M., seas. 2, ch. 2, entitled, An Act declaring the rights and lib¬ 
erties of the subject, and settling the succession of the crown.” See, also, the AH of 
SeUlmenty J2 & 13 Wm. Ifl. ch. 2, and ante, 293. 

(i) This free spirit of the Knglisli nation at the era of Magna (Jharta, was not 
peculiar to the Anglo-Saxon race in that island. Wc have an analogous and almost 
conttfmporary ca.se in Denmark, upoa the clectioii of King Christopher 11., in 1319. 
He was «^lled upon by the diet or assembly of great men which elected him, to sign 
a capitulation or charter, taken from preceding models, in which it was d^dared, not 
* only that the feudal nobility and the clergy should be secure in their privileges and 
exemptions, but that the free peasants should not bo subject to any tax contraryto 
the established laws*and customs; tlpit a parliament should be hntmally held#t 
Wyhorg; that no man should (to imprisoned, .or deprived of life and property, with¬ 
out public trial and conviction according tb law; and that no law should be made or 
alrtircd without consent of Parliament, consisting of the prelates and best men of the 
kingdom. Bisl^op Muller, on th^Ancient Historyctm^ Constitution of Denmark, 
noted in tbo Foi^ign Quytcrly Iievicw,No. 21, 

52* 
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stances of faction and tin*Dnlence, and the corruption and 
violence which they necessarily engender, no parchment checks 
can be relied on as aflbrding, under such circumstances, any 
effectual protection to public liberty. When the spirit of liberty 
has fled, and truth and justice are disregarded, private rights 
can easily be sacrificed under the forms of law. On the other 
hand, there is weight due to the consideration, that a bill of 
rights is of real efficacy iu^controUing the excesses of party spirit. 
It serves to guide and enlighten public opinion, and to render it 
more quick to detect, and more resolute to resist, attempts to 
disturb private right. It requires more than ordinary hardiness 
and audacity of character to trample down principles which our 
ancestors cultivated with reverence; which we imbibed in our 
early education ; which recommend themselves to the judgment 
of the world by their truth and simplicity; and which are con¬ 
stantly placed before the eyes of the people, accompanied with 
the imposing force and solemnity of a co'nstitutiona.1 ganction. 
Bills of rights are part of the Snuniments of freemen, showing 
their title to protection, and they become of increased value 
when placed under the protection of an independent judiciary, 
instituted as the appropriate guardian of private right.* Care, 
however, is to be tdken in the 'digest of these declaratory 
* 9 provisions, to * confine the manual to a few plain and un¬ 
exceptionable principles. We weaken greatly the force of 
them if we incumber the constitution, and perhaps crniiarrass 
the future operations and more enlarged experience of the legis¬ 
lature, with a catalogue of etliical and political aphorisms, 
wluch, in some instances, may reasonably be questioned, and 
in others justly condemned, (a) In the revision of the constitii- 


(a) The following instanres may be mentioned as illustrations of the qaesticTiiiible 
nature of some of tliese declaratory provisions : — ^ 

ThuSj several of the state constitutions, as those of New Hampshire, Massachusetts, 
Vermont,f&orth Carolina, Ohio, Indiana, and Illinois, have made it an article in their i 
bill of rights, that the people have a right not only to apply to the lOgSsiature by 
petition or remonstrance, hut to ‘^instruct their reprcsentatives.’V If.hy tbh^bo meant 
that they may give to thVsir rcpresenuitives wholesome^ advice or information, it is a 
palpable truth, and quite a harmless altkk j but if it be intended to declare that the 
people,a town, or county, or district, may give binding instructions to llicir im- 
medi^i^delegateB, and tO ^hieh they must conform witSiout any exercise of their own 
discreition in like manner as-kn agent or attorney in private business%-^and by the 
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tioa of New York, in 1821, the dtSdaration of rights was 
considerably enlarged; and yet *the most comprehensive, '^ll 
and the most valuable and effectual of its provisions, were 
to be found in the original constitution of 1777, as it was 
digested by'some master statesman, in the midst of the tem- 


dircctions of his principal, it would then render useless all discussion and dclilioration 
in the legfislaturc. This would bo repugnant to tlifc theory of government, which sup¬ 
poses that the representatives are to meet and consult together for the common wel¬ 
fare, and to have a regard, in tfte muking of laws, to the greatest general good, and to 
make the local views and interest of a part of the community subordinate to the gen¬ 
eral interest of the whole. The principle of the English common law, applicable to 
the members of the British House of Commons, is deemed to be the true doctrine on 
tliis subject. Tliough chosen by a |)articular county or borough, the menK'*er, when 
elected and rcturncjj, serves for the wliolc realm. ** When you cJioose a member,^’ 
Mr. Burke to tlic electors of Bristol, in 1774, he is not a member of Bristol, but 
he is a member of Parliuraent.” The end of hi.s election is not particular, but general; 
not barely to advantage his consiiiuems, but for tlic comnmn weal ; and he is not 
bound to^ and follow the advice of his coustitucnis upon any particular point, 
unless he thinks it proper and prudent soto do. (4 Inst. 14. I Blacks. Com. 159.) 
The rcivesentative (louse again the language of Burke) owes to his constituents, not 
his industry oulv, but his judgment } and he betrays, instead of serving them, if he 
sacrdices it to their opinion. The people cannot debate in their collective capacity. 
They only deliberate and make laws by tbeir representatives; and in the oidi- 
nnry course of human affairs, the exorcise of their s«jvorcignty, and the means of tlicir 


safety, will consist in the discreet selection of the rulers who are to administer the 
governineutt)f their choice. The earliest assertion of this imjwrtiint and undoubted 
constitutional principle, that each member of the House of Commons was dejmted to 
serve, not only for his immediate constituents, but for the whole king<lom, was, ac¬ 
cording to Mr. Hallam, (Constitutional History of England, vol. i. p. 352.) made in 
Parliament, in 1571.' 

So, it is declared, iu some of the state constitutions, as Maryland, North Carolina, 
and Tennessee, ** that nionopoUes are contrary to the genius of a free govornflient, 
and ought not to be all(>,wed.'* Tliis would seem to restrain the legislature from 
granting any exclusive privilege, even for a limited time, and prevent them from en¬ 
couraging the introduction and prosecution of hazardou.s and expensive experiments 
in art, science, or business, calculated to be extensively useful. A temporary 
monopoly of that kind,” says Doctor Adam Smith, (Inquiry into the Wealth of 
Nations, vol. il. p. 272,) “may be vindicated upon the same principles, upon which a 
j like monopoly of a new machine is granted to its inventor, and tliat of a'^w book to 
its author.” If the principle bo correct, that all monopolies arc contrary to the genius 


1 The election of M. Drault, a member of the french Ohagiber of Deputies for Poitiprs, 
was aanalled by a vote of that body on the ground that lie bad contracted au engagement 
ulth the electors of Poitiers to vote for a certain measure. Jt may, perhaps, with some, 
detract from the authority of tfiis <^ise, that it occurred Iqthe latter years of the reign of 
J^ouU IMdliippeV tn^d was supported, in one of hU most eloquent speeches, by M. Guizot 
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pest of war and invasion. Hi was declared, {a) that no author¬ 
ity should be exercised over the people or members of the state, 
on any pretence whatever, but such as should be derived from, 
and granted by them ; and that trial by jury, as formerly used, 
should remain inviolate forever; and that no bills of attainder 
should be passed, and no new courts instituted, but such as 
should proceed according to the course of the common law; 
and that no member of |he state should be disfranchised, or 
deprived of any of his rights or privileges under the constitu¬ 
tion, Tuiless by the law of the laud, or the judgment of his peers. 
Several of the early state constitutions had no formal bill of 
rights inserted in them ; and experience teaches us, that the 
most solid basis of public safety, and the most certain assur¬ 
ance of the uninterrupted enjoyment of our personal rights and 
liberties, consists, not so much in bills of rights, as in the skilful 
organization of the government, and its aptitude, by means of 
its structure and genius, and the spirit of the people avljich per- 


of a free stnte, it avomUI rondemn the power pfiven to Conp^ress U> secure to authors 
aii(l inventors the exclusive rip;ht to their writings and discoveries, and which species 
of monopoly is deemed'to be cxeeecVingly jtist and useful. Again: it is made an arti¬ 
cle in the declaration of rights, in the ronstimiiuh of Illinois, that “there shall be no 
other bunks or mone^jed institutions in the state, but those already provide^} by law, ex¬ 
cept a state bank and its branches.” This is too general and too indefiniie u restraint 


upon the exercise of the legislative discretion, ainl the subject seems scarcely of suffi- 
cicut importance to havo been classed among the “general, great, and c.^’^iiiiial prin- 
cii>les of liberty and free government/' In a commercial state, it would leml to iho 
lo'is of many useful moneyed estahlishmcnts^or what is rnor^ probable, it would he a 
tciUf^Ution to efforts to elude the force of the article by evasive constructions. So, 
the provision in the declaration of rights in the constitution of Mississippi, that “uo 
cituen shall be prevented from emigrating, on any yrttmee xvSutiecerp seems to bo stated 
iu terms too strong and unqualilicd, and it would require some latitude of interpr^- 


tion to prevent the unjust application of the injunction to the case of persons emigrat* 
ing with the fraudulent design of avoiding the payment of debt, or the discharge bf 
a known duty, as the relief of bail or security. It is dcclm-ed, iu the constitution of 
Oiiio, that ^ every as.sociation of persons, being regularly formed, and having given 
th^selves a name, may, on application to the legislature, be entitled to letters of in¬ 
corporation to enable tliem to hold estates, real and personal, for the support of, their 
scf^ools, academies, colleges, universities, and ptirposes.'* The provision Is too 
indefimtely exprased, and relates to a case of ordinary legislative discretion, and if 
literally carried into execution, it ijvould’he productive of great iuconvemence. It dtius 
not sc|^ to be deserving of a place among “ the essential principles of liberty and fjwe 
ent to be forever un^tc|[^ably established.” ^ 

Constitution, of 1777, art. 1 , 10, 41. 
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vades it, to produce wise laws, and a pure, firm, and intelligeftt 
administration of justice. 

I shall 'devote the remainder of the present lecture to exam¬ 
ine more particularly the right of personal security and 
•personal liberty, and postpone the consideration of the *12 
right of private property until we arrive at another branch 
of our inquiries. 

(l.J Of the right of personal security. 

The right of personal seenrity is guarded by provisions which 
have been transcribed into the constitutions in this country from 
Magna Charta, and other fundamental acts of the English Par¬ 
liament, and it is enfonted by additional and more j^retdse injunc¬ 
tions. The substance of the provision is, that no person, Except 
on impcachineiTt, and in cases arising in the military and naval 
service, shall be held to answer for a capital, or otherwise infa¬ 
mous crime, or for any ofience above the common-law degree 
of petit jafeeny, unless he shall ^have been previously charged 
on the, presentment or indictment of a grand jury ; (a) lliat no 
pcrstni shall be subject, for the same offence, to be twice put in 


(tt) Iti the ease of The State v, llardie, I Iredeirs^N. C. Kep. 42, it was liehl, that 
an infonndtion in the nature of a quo warmutOt to try the right to u franchise, was in 
the nature of«a civil remedy, and ii6t within the provinee of a bill of lights, that no 
freeman should be put to answer for any criminal charge, but by indictment, &c. lUit 
in New Ilanipshiro the attorney-general ex oj/icio, and in his discretion, file an 
infonnatiDn in alf cases of otrcnces and misdemeanors not cnpiial or infamous. The 
Stale V. Dover, 9 N. 11. Kep, 468 ; and tins seems to be the law also in tiie states of 
Maine and Massachusettfft The State ufKittery, 5 Greenlcuf, 254.' Commonwealth 
V, Waterborough, 5 Mass. Kep. 2S9. The constitution of New York does not rco^iro 
nn indictment in all criminal cases, for it excepts petit larceny ; nor docs it require 
trial by jury in cases of petit larceny, and of other offences not infamous, as in cases 
of vagrants, disorderly persons, for the trial by jury had not been previously used 
in such eases. Duffy v. The People, 6 Hill, 75. In Ohio, also, it is held, tliat the legis¬ 
lature may direct the mode of redress, untrammelled by the constitutional provision 
of indictment or presentment, as to offences criminal or infamous, when the offences 
^are but qua9i criminal, as Sabbath-breaking, selling spirituous liquors \'bntv^*y to law, 
and many other misdemeanors which may be given to the jurisdiction of justices of tho 
peace, mayors, &c. Marklo u. Akron, 14 Ohio Kep.‘589. These tummanj ronoktions 
are in derogation of tfie common Jaw, vwthout indictment or tt;ial by jury, and are con¬ 
strued strictly, and rest for thcir^^alidity on statute provisions. There must be a reco^ 
of tlic proceeding, and an information or Aargc, and notice to tho party, and a con- 
viiliou, judgment, and execution. A review founded on J;ho record may bo Imd by 
huhias corpuB or cetiwrari. The people u, Phillips,^ ,Y. C. Court. See 5 N, Y. 
Legal Observer for Aprils 1847, p. 130. 



622 


i 

OF THE RIGHTS OF PERSONS. 


* [part IV. 


jeopardy of life or limb; (^i)*nor shall he be compelled, in any 
criminal case, to be a witness against himself ^ and in all crim¬ 
inal prosecutions, the accused is entitled to a speedy and public 
trial by an impartial jury; and upon the trial he is entitled to 
be confronted with the witnesses against him ; to have compul¬ 
sory process for obtaining witnesses in his favor, and to have 
the assistance of counsel for his defence. And as a foither 


(<i) This prohibition, as to putting; a party twice in jeopardy, is in the constitution 
of the United States, and it has been deemed by Mr. Justice Story to mean, that no 
person shall be tried a .sccoml time for tlic same offence, after a trial by a competent 
and rf'jjular jury, upon a g-ood indictment, whether there be a verdict of acquittal or 
ronvictia-n.^ A new trial cannot, therefore, be granted in a capital case, after a ver¬ 
dict reprulorly rendered upon a siufficient indictment; but it ina^y where the jury has 
been discharged from giving a verdict, for then the party has not been put in jeopardy. 
United States v. Gibert, 2 Sumner, 19. But in opposition to this opinion, it has been 
adjudged by Mr. Justice McLean, in an equally elaborate opinion, in the case of the 
United States b. Keen, 1 McLcan^s liep. 429, that the courts of th^^United States 
have a constitutional power to grant ncf triaks in capital as well as in otEcr criminal 
cases. With respect to tlic right to discharge a jury in a capital case, when,they can¬ 
not agree upon a verdict, it was held by the Supremo Gourt of the United States, in 
the case of The Unite#! States y. Perez, 9 Wheaton, 579, that the courts have a dis- 
cretioTiary power, even in capital cases, (to be exercised with great caution and re¬ 
serve,) to discharge the jury from f*iving a verdict, and that the prisoner may be tried 
again for the same offence. This question as to the power of the court to discharge 
.a jury, sworn and charged in a capital case, before verdict, and to.pW the party ac¬ 
cused upon trial iw second time, for the same offence, after a verdict rendered, has 
been much discussed in the courts in this country, and the vigorous and powerful 
opposition to the power of the court by Mr. Jiistioo Story, in tlie ettse of The United 
States V. Gibert, has given additional interest to the investigation. The cases in the 
American courts on the power of disciiargai^ a Jury, in thrflr sound discretion, before 
verjlict, and of putting the party again on his trial, are fully collected in Wliurton^s 
American Criminal J^aw, edit. Philadelphia, 1840, pp. 146-155, 625-63.5, The result 
clearly is, that the power of the courts is settled, by over’^hclming precedent and au¬ 
thority, in favor of the power of the courts to discharge a jury before vei’dict, after being 
charged in a capital case, w'hen there is an absolute necessity for it, to be judged of 
by the court in its sound diseretion, and that the accused may bo put upon hft trial 
de novo, and also that a new trial, after a verdict of conviction, may be awarded, for 
the party^ not put in jeopardy a second time. That jeopardy already earists, and 
the ordy object of a second trial is to give the accused a chance of being relieved^ 
from it 


‘ i Where a person has been regularly fried n^br an offence, and acquitted by a jury, It has 
been held tliat a superior court cannot subject him to a second trial, by reversing the ju'ig- 
the inferior court bpoii the verdict. State v. Hand, 1 Eng. (Ark.) B. 169. State 
V. ^^^ton, Id. 269. And thatfa f-rit of error will not lie in behalf of the people after judg- 
; for the defendantan a criminal case. The People r. Curiiing, 2 Gomst. R. 9. 
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guard against abuse and oppressifin in criminal proceed!n gs, it 
is declared, that* excessive bail cannot be required, nor exces¬ 
sive fines'iraposed, nor cruel and unusual punishments inllieted; 
nor can any bill of attainder, or ex post facto law, be passed. 
The constitution of the United States, and the constitutions of 
almost every state in the Union, contain the same declarations 
in substance, and^nearly in the same language, {a) And where 
express constitutional provisions on this subject appear to be 
wanting, the same principles are probably asserted by declara¬ 
tory legislative acts; and they must be regarded as fundamen¬ 
tal doctrines in every state, for the colonies were parties to 
the national declaration of rights in 1774, in which the trial by 
jury, and the other rights and liberties of English subjects 
were peremptorily claimed as their undoubted *inhcri- *13 
fance and birthright. It may be received as a proposi¬ 
tion, universally understood and acknowledged throughout 
this coiyitfy, that no person can be taken or imprisoned; or 
disseised of his freehold or estate ; or exiled or condemned; 
or deprived of life, liberty, or properly, unless by the law of 
the land, or the judgment ot his peers. The words, by the law 
of the»landy as used originally in ]^Jagna CUarta, (6) in refer¬ 
ence to this subject, are understood to iliean due process of law, 
that is, bjfc indictment or presentment of good and lawful men ; 
and this, says Lord Coke, (e) is the true sense and expo- 


(а) In the ordinance Congress of 13th, 1787, for the government of the ier- 
rltoiy of th{-. United States northwest of the river Ohio^ it was declared to be an niu'Jtcr- 
ublo article of compact between the origitial states and the people and v«itates in the 
said territory, that the inlfabitants thereof should always be entitled to the beneht of 
the writ of habeas corpus, and of trial by jury ; of judicial proceedings according to 
the course of the common law ; lluit all persons should tie bailable, unless for capital 
oflTeifbes, where the proof shall he evident or the presumption great; that all fines 
should b^ moderate, and no cruel or unusual punishments inflicted; that no man 
should bo deprived of his liberty or property but by the judgment of hi.s j^rs, or the 

• law of the land j that no man's property or services should be taken or demanded for 
public exigencies, without full compensation; and that no law ought ever to bo made, 
or have force in the eerritory, interferit|; in any manner whatever with, or affecting • 
vate contracts or engagements Jide^ and without fraud previously formed. This 
last and valuable provision was at that tiiAc ntw and unprecedented in constitutional 
hiatory,' 

(б) Chapter 29. * ^ o • * 

' (c) 2 Inst. See, al| 0 , The matter of John and Cherry Streets, 19 Wendell, 659. 

* s 
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eition of those words. The* better and larger definition of due 
process of law is, that it means law in its regular course of 

Taylor r. Porter, 4 IlilPs N. Y. Kep. 145, 146, 147. The law of the land, in bills of 
rij'ht, ssiy.s Ch. J. Ruffin, in the elaborate opinion delivered in lloko v. Henderson, 
4 Dev. N. C. Rep. 15, (and one replete with sound constitutional doctrines,) docs 
not mean merely an Act of the Icfrislaiurc. for that constriic|ion would abrogate all 
restrictions on legislative authority. Tlic clause means, that statutes which Would 
deprive a citizen of the rights of j>er.‘'Oti or property without a regular trial, accord¬ 
ing to the course and usage of the common law, would not be the law of the land in 
the sense of the constitution. Mr. .Justice Story, in his Commentaries on the Con¬ 
stitution. vol. iii. 661, and Mr. Justice Rrbnson, in 4 Hill, N. Y. Rep. 146,147, adopt 
the same construction. In South (Carolina, the law of the land, in the constitution of 
that state, means the cojumon and the statute law exi.sting in that state at the adop¬ 
tion of i^j- constitution. O’Neal), J,, in The State Simons, 2 Speer’s R. 767. Jn 
Tennessee, “the law of the land ” in the constitution of that state, is understood in 
many cases to mean a general and public law, operating equally* upon every member 
of the community ; and every parhal law, by which private property and the rights 
of individuals arc abridged or taken away, is ht-ld to be against the constitution of 
the state. 2 Yd.ger, 554, 599. 10 Id. 71. i A statute declaring it to be felony to 
embezzle or make false entries by the ofpeers of a specific hank, is hcftl td- be uncon¬ 
stitutional iitul void, as being a partial law, not embracing the officers of otjier insti¬ 
tutions under similar circumstances. Budd v. The State, 3 Humph. Tenn. R. 483. 
The judgment of his peers means trial by a jury of twelve m^n, according to the 
course ot the common law; and even in private suits at common law, the right of 
trial by jury is preserved in the co«stitutioii of the United States, where the value 
in controversy exceed.s twenty hollars. Const.'U. S. Amendments, art. 7, see. 2. 

In the constitution of New York it is declared, that trial by jury, “in all cases in 
which it has been heretofore used,*’should remain inviolate forever; and no new 
court should be instituted, except courts of equity, which should not proceed accord¬ 
ing to the course of the common law. Const. N. Y. art. 7. Under these provisions 
it has been adjudged, that the provision in the constitution of the United States, 
relative to trial by jury, applies only to (he federal courts; «ttnd that the provision in 


^ In the interpretation of the celebrated twenty-ninth chapter of Magna Charta, contain¬ 
ing the words, “ nisi per iegtile judicium pnrium suornm vel per legem temef doubts 
have been ontortaineJ as to the meaning of the last words. 

“ Perhajis Mr. Hallam) the best sense of the disjunctive will be perceived by 
remembei'ittg that jmlichm pnrium was generally opposed to the combat or the ordeal, 
which arc equally lex ienveV Supp. Notes to Middle Ages. 

Such is^so the construction of Mr. Ucevea, 1 History of English Raw, ch. 6, p. 249. 

2 Under the constitution and laws of the United States, the jury are not the judges of < 
the law in a trial for a crime; they are to take the law from the court, and apply it to the 
fiusts from the evidence, and thus frame their general verdict of,guilty or not guilty. 
Imited States v. Morris, l^CurtU’e Rep. 23. ' , 

A fi^te legislature cannot make tlie tQ a trial by jury dependent on giving a bond, 
with surety, for the payment of the penalty and costs. Greene v. Briggs, 1 Curtis's H. 
811. Webster e. Reid, 11 Ilow. II. S. 437. Mitchell v. Harmony, 13 How. U. S. 143. 1 he 
United courts cannot dspi K.e a party of the ri(jht of trial by jury of issues of fact, 
by referriug such issues Jp referees. United States v, Rathboue, 2 ralne, 0. 0.^678. 
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administration, through courts of justice. (Story, Com. on the 
Const., vol. iii. 264, 661.) ^ 

Bat while cruel and unusual punishments arc universally 
condemned, some theorists have proposed tlic entire abolition 
of the punishment of death, and have considered it to be an 
unnecessary wastg of power, if not altogether unjust and un- 
wartantable. It has been supposed that the proper object of 
punishment, the protection of society by the prevention of crime, 
can be as well, or more effectually attained by the substitution 
of milder sanctions. The great difficulty is, to effect the salu¬ 
tary ends of punishment, and, at the same time, avoid w'ound- 
ing the public sense of humanity. The punishment of death 
is, doubtless, the most dreatiful and the most impressive specta¬ 
cle of public ju^5tice ; and it is not possible to adopt any other 
punishment equally powerful by its example. It ought to be 
confined to the few cases of the most atrocious chajacter, for it 
is only mj ^ch cases that public ypinion will warrant the meas¬ 
ure, or^the peace and safety of society require it. Civil soci<dy 
has an undouDted right to use the means requisite for its preser¬ 
vation ; and the punishment of murder with death, accords with 
tlie judgment and the practice of ,lu^knkind, because the inten¬ 
sity and the violence of the malignity that will commit the 


the stat<5 constitution applies only to cases of trials of issues of fact in civil and crim¬ 
inal proeceilings in tenets of justice; and tliat the provision as to new voxuis referred 
to courts exon'ising the usual jurisdiction of courts of law, but proceeding; luf modes 
nulcnown to the common law. In the matter of Smith, 10 Wendell. 440. Cowen, J., 
in the matter of John and Cherry streets, 19 Wendell, 676. Lee v. Tillotsott^‘24 
Wendell, 337. lu Georgia, where the provision in the constitution securing trial hy 
jury is the same as in that of New York, it has been adjudged, that it did not apply 
to summary jurisdictions known and in use before tlie adoption of the constitution. 
Low V. Commissioners of Pilotage, R. M. Charlton*s Rep. 302. This has liccn, also, 
the contemporaneous and practical exposition of the same words iu the constitution 
of Now York. Lee t>. Tillotson, 24 Wendell's Rep. 337. So, in Mississippi, it is 
Jicld, in L«Wh t?. Garrett, 5 Howard's Miss. Rep. 434, that a statute authorhiing sum¬ 
mary pjbceedings, by motion against a sheriff and his sureties for official misconduct, 
is not a violation of the constitution which guarantees the right of trial by jury. That 
revision was not intended to disturb tlTc ancient and establwhed jurisdiction of th'fi 
courts, and the modes of trial as regulated J[>y tjnc common law under Magna Charta. 


^ See Murray's Lessee v. Hoboken ft. & I. Co. 18 How.^lT.yS. 272. Wynehamer v. ThO 
^^Peoplc, 3 Kara. 878. Peopfe v. itorberrich, 11 How. Pr. Bep* 289. ^ 

VOL. I. 63 
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crimej require to be counteracted by the strongest mo- 
*14 tives which can be presented to *thh human mind. 

Grotius(a) discusses much at large, and with his usual 
learning and ability, the design and the lawfulness of punish¬ 
ment ; and he is decidedly of the opinion that capital punish¬ 
ments, in certain cases, are not only lawful, under the divine 
law, but indispensable to restrain the audaciousness of gflilt. 
He recommends, however, for adoption, in many cases, the 
advice, and even the example of some of the ancients, by the 
substitution of servile labor and imprisonment for capital pun¬ 
ishment. This has been done since his time to a very great 
extent in some parts of Europe, and especially in the United 
States. In the earlier code of laws prepared by William Penn, 
and adopted by the legislature of Pennsylvania, in 1682, (6) it 
was declared that all prisons should be workhouses for felons 
and vagrants ; and the penitentiary system, founded on labor, 
discipline, and instruction, ac(jompanied with patieht (ind hu¬ 
mane treatment, was first introduced into this country.by the 
wisdom and benevolence of that eminent lawgiver. Though 
the penitentiary system has not been able sufficiently to answer 
the expectations® of the puljlic, either in the reformaVion of 
offenders, or as an example to deter others, yet the more skilful 
structure and arrangement of the prisons, and the introduction 
of a stricter and more energetic system of prison discipline, 
consisting essentially of separate and solitary confinement by 
night, and hard labor without solitude, and in companies, but 
without conversation, in the workshops, by day, (and which 
have been carried into effect with beneficial results in the state 
prison at Auburn, and the new state prison at Sing-Sing, 
in New York, and at Weathersfield in Connecticut,) afford 
encouraging expectations that they will be able to redeem- the 
credit of the system, and recommend the punishment pf soli¬ 
tary inaprisonment and hard labor, instead of capital and other ^ 
sanguinary punishments,, to the universal approbation of the 
(V’vilized world. (6*| ^ o 


Jure Belli, b. 2, j;. 20. ^ 

^fli^rtyud’s History of Pcfna^^lvanla. vol. ii. Aftp. p. 16. 

(c) In Philadelphia, 1829, a farther reform in prison discipline ww introdaced. 
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* While the personal security oT every citizen is pro- *15 
tccted froA lawiess violence by the arm of government 


and ifl spoken of with high approbation by coini)Ctcnt judges. It consists of solitary 
confinement by night, and being separate from associates in guilt and labor by 

day. Purdon’a Pig 455. Poctor Licber, in his Letter to the President of the Pinla- 
Society for alleviating the miseries of public prisons, and in his Letter to the 
GoT©Thorof South Carolina on the penitentiary system*, comes out with great strength 
in/avorof the Philadelphia system in prcfercnc(i to the Anhnrn plan of discipline. 
See, also, the I.*cttre siir le sy^teme penitentiaire, par M. Pemetz, Counscillcr a la 
cour royalc, Paris, 1837, in which the Philadelphia plan of solitude hy night and hy 
day is ably enforced ; and the system was approved of, after full discussion by the 
Conseil Gen*?ral du Depaitemcnt dc la Seine, October 20th, 1837. But notwithstand¬ 
ing all this sanction, it would seem that competent persons of experience have raised 
a douht as to the good effects of total and absolute solitary confinement ly»day and 
night, in consequence of its deleterious oflTccts upon the body and mind of the pris¬ 
oner. Doctor Lieher distinguishes the one system as the Auburn or silent system, 
and the other as the Pennsylvania separate or eremitic system. The Boston Prison 
Discipline. Society has been a strenuous and able advocate of the Auburn or congre¬ 
gate system,Jn opposition to the Pennsylvania or separate systen.^ On the oibcr 
hand, Mis! D. L. Pix, in her “ Remarks Prisons and Prison Discipline in the 
United ♦States,” 1845, after a thorough review of the penitentiaries in the United 
States, gives lier opinion in favor of the superior efficacy of the separate, as distin¬ 
guished from the congicgatc system, upon tlio morals of the convicts. The woik is 
written with great good sense .*ind knowledge of facts, and with admirable temper 
and canSor. The Pennsylvania or separate s^era, by the convicts are kept 

separate from cacli other not only at night, hut l>y day, when at hard labor, is the one 
now prevalt^t in Europe, and it hjis high authorities, both in Eurojic and America, 
.in its favor. The plan is seclusion from associates hy day, accompanied hy niamial 
labor, with moral and religious instruction, and solitary confinement at night The 
subject of |w;nal laws is replete with difficulties. It is understood, in England, that 
traos|K)rtaiion, as a punishment and discipline, has been a failure, either as means 
to deter from crime, oi*to reform thc»convicts. In a report made in the English 
House of Commons in 1838, it was stated, that instead of reforming it had a corj^upt- 
iag influcn<‘c, and was coniinually enlarging the Australian territories by colonists, 
most thoroughly depraved, as respected both the character and degree of their vicious 
propensities. If this be so, the grievance was most alarming, for in Gri*at Britain 
about 5,000 persons annually undergo the sentence of transportation. But great 
anti* most commendable, and apparently judicious amendments and iin])rovement8 
were mrde by the British government in 1842, to meliorate the condition of convict 
disciplme in Van Piemen’s Land and Norfolk Island. See the abk\and interesting 
Dispat^aaof Lord Stanley, Secretary of State for the Home Department, to Sir 
John t'ranklin, Lieutenant-Governor of Van Piemen’s Land, published by order of 
the House of ComAons, April, 1843.* It appears that 1,000 convicts are sent annu¬ 
ally from Great Britain to NSifolk Island irj Australia, and the number of qonvicta 
resident there is not usually abpvc 3.000. xfiat 8,000 convicts are employed in labor 
iifVan Diemen’s Land. Tlie cour.se of discipline is, tln^ every convict is subject to 
successive stages of punishment, ^creasing in rigOr^t pch successive step, unlesatbo 
transit to a less severe j^unihliment bo withheld, owing to nusconduct in the convict; 
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and the terrors of the pciial code, and while it is equally 
guarded from unjust and tyrannical proceedings on^he part of 


(1.) Detention at Norfolk. Island four years j (2.) The probationary removed to 
Van Diemen’s Land and kept at labor two years; (3.) The probation passes five 
years; (4.) Tiekets of leave; (5.) Pardons, absolute or conditional. Great efforts 
are made for the melioration of female convicts, and 600 them annually pass 
through the penitentiaries. 

In the case of wanton and ma^cious mischief, corporal chastisement seems to.be 
deemed a suitable punishment in whole or in part in the adoptiot] of means to prevent 
it. Thus, for the better protection of works of art, and of scientific and literary col¬ 
lections, the statute of 8 and 9 Victoria, c. 44, declares that such trespassers shall 
be subjected to six months imprisonment witli hard labor, and with the wholesome disci¬ 
pline of onty twOy or three whippmjs. 

It appears now (1847) to bo the policy of tbo British g^overnment to qualify or 
abolish transportation to Australia, or to any British settlement more distant than 
Gibraltar or the Bermadas, where the hulk system, as it exists at Woolwich, is in ofj- 
cration, und to substitute for the present punishment reformatory cstahlishmcuts, or 
a prej)aratory period of punishment, and a subsequent system of compulsory labor, 
and that no released convict shall he permitted to remain thereafter^ in the United 
Kingdom. Some modification of that if-md has been suggested as a suBstitute for 
transportation, though with the preservation of transportation to a qualified tlegree. 

There were, as early as 1834, sixteen of the United States, viaMaine, New Hamp¬ 


shire, Vermont, Massachusetts, Connecticut, New York, New Jersey, Pennsylvania, 
Maryland, Virginia, Kentucky, Tennessee, Georgia, Ohio, Indiana, and Illinois, 
besides the District of wAich had penitentiaries or state prisons, established 

and supported by government. * The system is extending and growing hotter in this 
country by the lights of experience, and in 1838 the prisons in eight qv nine of the 
st'Ucs had become a source of revenue to the public, as the earnings of the convicts, 
by tlicir labor, left a clear gain above all expenses. Jt has attracted attention in Eu¬ 
rope, and gentlemen of character and ability from England, Erance, and Prussia, 
have visited the United States, under the auspices of their respective governments, in 
order to inspect our prisons, and obtain a thtrough knowledge of the plan, discipline, 
and effects of our penitentiary systems. To these visits we are indebted for the inter- 
•sting work of M. M. G. do Beaumont et A. de Tocqueville, entitled Du Sysidme 
Pdnitentiaire i^ux Etats-Unis, et de son application cn France, Paris, 1833 ; and which 
has been translated, with notes, by Dr. Francis Lieber, advantagcon.sly known to the 
literary world as the editor of that great work, the Encyclopedia Americana; also for 
the Keport of William Crawford, Esq., on the Penitentiaries of the United Spates, 
presented to the Britisli government, and ordered to be printed in Matvh, 1835. 
His appendix to this report contains an extraordinary and very valuable, mass of 
facts an(f^ctaiU on the subject, collected with great industry and care, and accompa¬ 
nied with excellent plans of our principal state penitentiaries. The whole work is 
v^ry instructive, and ou^ht to be republished in this country. Vho French visitants 
collected also dooutnentary and statistical matter rclat9/e to our state prisons, amounO- 
(it).M volumes in folio, which have'Tiot^>ecn published, but were deposited in the 
offiosf'of the minister of commerce and public works at Paris. ' * 

l^octor Julius, a learned ppof^ssor at Berlin, in^russia, under the dinecdoB of his 
government, visited the United States on the same errand ^'n the years .1834, 1835, 
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the government itself, by the provisions to wliich we have re¬ 
ferred, every pcrSon is also entitled to the preventive arm of the 
magistrafc, as a further protection from threatening or impend¬ 
ing danger; and, on reasonable cause being shown, he may 
require his adversary to be bound to keep the peace. If vio¬ 
lence has been ac^Jually offered, the otfender is not only liable to 
be prosecuted and punished on behalf of the state, but he is 
bound to render to the party aggrieve^ adequate compensation 
in damages, (a) The municipal .law of our own, as well as of 


and 1836; and in 1830, his work, in two volumes, on the Moral Condition of the 
United Stntes, was published at Leipsie, in Germany, and the second volume was 
wholly occupied with the subject of crime and jmni'^hincnt. • 

In 1830, a bill paised the Kn^cli'^h House of Commons abolishin;^ the punishment 
death for forinntr ncfrotiable securities ; but this alteration in the established law 
was rejected by a large majority in the House of Lords. 

(fi) TJte rule or measure of damages, in actions at law, for a compensation for civil 
injuries to tliK person, or property, or ehanicter, has been rcccntly'cxtopsively dis¬ 
cussed, and with superior learning, ability.#ind candor, in A Trcati«e on the Meas¬ 
ure of Bamages, by Theodore Sedgwick, Esq., Now York, 1847,” a work greatly 
wauled, and whicji,from its intrinsic merits, will recommend itself strongly to the 
patronage of the profession The g<'neral rule is, that if a case be free from fraud, 
malice, jvilfiil negligence, or oppression, the compensation is taken strictly for the 
real injury or actual pecuniary loss {o the pariy/iKu} perlltf^ the natural and legal 
consequences of the act complained of, and the actual costs and expenses sustained. 
Cut if frandf malice, or mala mens mingle in the controversy, the claim goes beyond 
absolute compensation, and punitive, vindictive, or exemplary damages, by way of 
punishment and for example’s sake, seem to be admitted to the jurisprudence of 
England and of this country. Tliis, Mr. Sedgwick has shown by numerous cases 
from 2 Wils. 205. 3 Id. 18. 13 Mecson & Welsby, 47. 1 Washington, C. C. IT. S. K. 
152. 3 Johnson’s R. 5^ 64. 14 Id. 3.52. 2 Mason’s R. 120. 10 N. 11. R. 130. 
15 Conn. K. 22.5, 267. Story, J., 3 Wheaton, 546. Baldwin, J., 1 Baldwin, K.^38. 
The learned author of tlie^treatLe further shows, that in the Scotch courts the rule of 
absolute compensation for civil injuries is adhered to without converting the suit into 
a matter of punishment, or going beyond compensatory damages; and this seems 
to be the sounder rule in the opinion of Mr Metcalf and Professor (Jrccnlcaf, the 
eminent jurists to whom Mr. Sedgwick refers, while he frankly gives his own reasons 
for what*he deems the hotter conclusion in the English and American law. It fol- 
^ lows necessarily that, except in matters of contract, the amount of dairies, when 
bad passkm or motives arc intermiked, must be left to the sound discretion of a jury, 
to he exercised according to the circumstances, and under the wi.se superintendence 
of the court. See Measure of Uamt^es by Sedgwick, pp, 27-46, pp. 75, 76, and 
ch. 3, and ch. 18 of that treatife. But in easels of loss without aggravation or inten¬ 
tional wnrong, tho law confinoa itself to a complete indemnity, without adding 
plJry damages, or estimate4 profits, or remote conscqijcnces. 2 Dallas, 305. 3 
Wheaton, 327. 3 Id. 546. 17 Pi#k. 543. 2 Taunta31^. 23 Wendell, 425. Se^- 
wick’s Treatise, pp, 89-06. It is difficult to deduce any prec^o measure of damages 
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every other country, has likewise left with individuals the exer¬ 
cise of the natural right of self-defence, in aH those cases in 
which the law is either too slow or too feeble to stay' the hand 
of violence, (a) ’ Homicide is justifiable in every case in which 
it is rendered necessary in self-defence, against the person who 
comes to commit a known felony with force against one’s per¬ 
son, or habitation, or against the person of those who stand 
near in domestic relations, (b) The right of self-defence in 
these cases is founded on the law of nature, and is not, and 
cannot be superseded by the law of society. In those instances, 
says Sir Michael Foster, the law, with great propriety, and in 
strict justice, considers the individual to be under the protection 
of tho- law of nature. There are some important distinctions 
on this subject, between justifiable and excusable homicide, 
and manslaughter and murder, which it does not belong to my 


present purpose to examine ; and I will only observe, that 
*16 homicide is never strictly justifiable in defence *^f a pri¬ 
vate trespass, nor upon the pretence of necessity^ when 


from the numerous cases, but the counts have in these cases discountenanced the idtea 
of speculative or i‘cmo#»-<j^amages,>tiough it is impossible to ascertain any certain rule 
from llie numerous cases which Vemarkably illustrate ** tlic oscillations of tho judicial 
pcnduluiri.” The numerous eases under the head of remote and cons^'fuentiai dam^ 
agea^ are most indu9triou.sly collected by Mr, Sedgwick in the 3d cliapter of his 
treatise, and to that 1 must refer the student. In the Law lleportcr, Boston, No. 9, 
April, 1847, there is an elaborate review of the cases in matters of tort on the sulject 
of exemplary damages, endeavoring to show that the decisions do not, on a strict 
examination and construction of the language of them, amount to authorities for 
going bc’yond compensatory damages. On this subject it appears to me that the con- 
elusions in Mr. Sedgwick’s treatise are well warranted by the decisions, and that the 
attempt to exclude all coiisideraiiou of the malice, and wickedness, and wantonness of 
the tori, in estimating a proper compensation to the victim, is impracticable, visionary, 
and repugnant to just feelings of social sympathy. In trespass, when t!ic party wan¬ 
tonly violates the law, “ the jury should not be sparing in the damages.” ‘Lord 
Ahingcr, 1 Mocson & Wclsby, 342.2 ^ 

(a) See infray p. 340, note, 

{h) HrffTk. P. C. b. 1, c. 28, sec. 21. Foster’s Discourse of Homicide, 278; 274. ' 

1 Sw an able essay ori the I.aw of Homicide, in the ^Torth American Boview for Janu- 
It is understood to have beoii written by Professor Parker, of tho Law School 
Homrd University, lately the able Chief Justice of IJew Hampshire. * c 
' ^oudnli u. Stone, 2 San.lf. (haw) R. 269. • 
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the party is not free from fault in bringing that necessity upon 
himself, (a) * 

(2,) Of slander wnd libels. 

Ah a part of the right of personal security, the preservation 
of every person’s good name from the vile arts of detraction is 
justly included. JThe laws of the ancients, no less than those 
of modern nations, made private reputation one of tlie objects 
of their protection. The Roman l^w took a just distinction 
between slander spoken and written ; and the same distinction 
prevails in our law, which considers the slander of a private 
person by words, in no other light than a civil injury, for which 
a pecuniary compensation may be obtained. (&) The injury 
consists in falsely and maliciously charging another with the 
commission of* some public oflence criminal in itself, and in- 
*dictable, and subjecting the party to an infamous punishment, 
or involving moral turpitude, or the breach of some^public trust, 
or witl^ afiy matter in relation to his particular trade or voca¬ 
tion, gnd which, if true, woul^ render him unworthy of em¬ 
ployment ; oi. lastly, with any other matter or thing by which 
special injury is sustained, (c) ^ But if the slander be commu- 


(a) Hawk. P. C. b. I, c. 28, sec. 22, 23. In The State v. Morgan, 3 Iredell, N. 
C. Kep. 18% 193, it was declared, that killing a person to })rcvenf a mere tres])a.ss on 
his property, whether the trespass could or could not be otherwise pnivcmcd, is 
murder. 

(li) Potter’s Greek Aiitiq. vol. i. p. 179. Ilalhed’s Gentoo Code, 182. Cicero dc 
Republica, lib. 4. Tacit. Ann. lib. I, c. 72. Hor. Epist. b. 2, Ep. 1, .52. Aul. Gel. 
b. 3, c. 3. Inst. 4, 4, f. 3 .lohuson'^ Cases, 382, note; where the reporter, with 
great learning and accuracy, has collected tlie material provisions in the Uoma^ law 
on the subject. S^nce thj puhlieation of that note, the view of the law of defamation 
among the ancients has been extensively considered in Holt’s Law of Libel, b. I. c. 1. 
See, also, the excellent Preliminary Discourse to Mr. Starkic’s treatise oti Slander 
and Libel; in which illustrations are drawn from fhe Roman and the li law>>, and 
the necessity of legal restraints upon slanderous and libellous attacks on the character 
of indivMuals is clearly enforced with strong sense and learning, and with great beauty 
and simplicity. . ^ 

(e) Brooker v. Coffin, 5 Johns. Rep. 188. Spencer, Ch. J,, in Van Noss v. Ilamil- 


1 fiut certain words are acti(^iablo inikeniselves, withoul shewing other special damllgo 
than that they deeply wound the feelings, and Ijring the party charged into couteippt smd 
disgrace. Malone v. Stewart, 16 Ohio R. 319. Watson v, McCarthy, 2 Kelly, R. 6T. 

^Ihere may also be slander ^ title to property; which consists in falsely and muHciotwly 
denying the plaintift'*B title, wherel||r he suffers some iaj.i*ry. KenduU v. Stone, 2 Saodf. 
(Law) Bep. 269. 
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nicafci d by pictures, or signs, or writing, or painting, it is calcu¬ 
lated to have a wider circulation, to make a deeper impression, 
and to become proportionably more injurious. Expressions 
which tend to render a man ridiculous, or degrade him in the 
esteem and opinion of the world, would be libellous if printed, 
though they would not be actionable jf spoken, (a) A 
• 17 libel, as applicable to individuals, has been * well de¬ 
fined (i) to be a malicious publication, expressed either in 
printing or writing, or by signs or nictures, tending either to 
injure the memory of one dead, or tne reputation of one alive, 
and expose him to public hatred, contempt, or ridicule. A ‘ 
malicious intent towards government, magistrates, or individ¬ 
uals, dnd an injurious or offensive tendency, must concur to 
constitute the libel. It then becomes a grievance, and the law 
has accordingly considered it in the light of a public as well as^ 
a private injury, and has rendered the party not only liable to a 
private suit at the instance of ^he party libelled, but Answerable 
to the state by indictment, as guilty of an offence tending di¬ 
rectly to a breach of the public peace, (c) ^ 

ton, 19 Johnson, 367. i^lfeCucn tv^^Lutllum,2 Harrison’sK.J. Rep. 12. Inindiana, 
charging l)y words a female with incest, fornicat'ioi*, adultery, or whoredom, is made 
actionable without showing special damages. K. Statutes of Indiana, 18rj8, p.452J 
(a) Villers r. Monslcy, 2 Wils. Rep. 405. Woodard v. Dowsing, 2 Mann. & Ryl. 
Rep. 74, Levy v. Milne, 12 J. B. Moore’s Rep, 418. Clement v. Chivis, 9 Barn. & 
Cress. i74. Lord Churchill v. Hunt, rChitty^s Rep. 480. Cooper v. Greeley, l 
Denio, 347. Clark v. Binney, 2 Piek. 113. Starkic on Slander, by Wendell, vol. i. 
169. The law implies malice, if the piiblicatfOn charges an flidividual with an iiulret- 
ablCjOflfenec, or exposes him to hatred, ridieule, or contempt. Mr. Hamilton, in his 
argument in the case of The People v. Croswell, 3 Johns. Cases, 354, submitted the 
following detiniiion of a libel, in its most oomprclicnsivc sense, as being ** u censorious 
or ridieuling writing, picture, or sign, made with a mischievous and malicious intenr 
towards government, magistrates, or individuals ” This delinition of a libel was 
adopted by the court iu The People v. Croswell, 3 Johns. Cases, 354, and approved of 
by the court in Steele v, Southwick, 9 Johns. Rep, 215. 

(t) 4 Mftss. Rop. 168. 2 Pickering’s Rep. 115. 2 Humphrey’s Rep. 512. 5 Bin-^ 
ney, 340. 3 Harrington’s Rep. 407. 

(c) 1 Hawk. P. C. b. 1, c. 73. Foster v. Commonwealth, 8 Watts & Serg. 77. 
TJjo malicious and unauthorized publication of any part of a IcVtcr, wilfully opened 

' la Virginia, all words which from their usual construction and comnipn acceptatioa 
ajc'^nstrued as insults, and to violence and breach of peace, ore made actionablo^ 
atii4o demurrer shall preclude a ji \ry from passing tl^^reon. <^ode of Va. ch. 148. 

* The plaintiff in a libel suit may recover not only cornpen^iat’on for actual pecuniary 



LEG. XXIV.l OF THE RIGHTS OF PERSONS. 633 

• 

But though the law be solicitouft to protect every man in his 
fair fume and character, it is equally careful that the liberty of 
speech, aiid of the press, should be duly preserved. The liberal 
comrnunication of sentiment, and entire freedom of discussion, 
in respect to the character and conduct of public men, and of 
candidates for public favor, is deemed essential to the judicious 
exercise of the right of suffrage, and of that control over their 
rulers, which resides in the free people of the United States. 
It has, accordingly, become a constitutional principle in this 
country, that “ every citizen may freely speak, write, and pub¬ 
lish his sentiments, on all subjects, being,responsililc for the 
abuse of that right, and that no law can rightfully be passed to 
restrain or abridge the freedom of speech or of the pressi’ 

The law of ‘England, even under the Anglo-Saxon line of 
princes, took seVere and exemplary notice of defamation 
as * an offence against the public peace; (a) and in the *18 
time of^H«nry III., Bracton (&) adopted the languagi' of 
the Institutes of Justinian, and field slander and libellous writ¬ 
ings to be udionable injuries. But the first private suit for 
slanderous words to be met witli in the English law, was in the 
reign of Edward III., and for the hi^;?,offcnce^^ charging another 
with a crime which endangered his lilfe. (c*) The mischiefs of 
licensed abuse were felt to be so extensive and so incompatible 
with the preservation of peace, that several Acts of Parliament, 
kjiown as the statutes de scandalis magnalum^ were passed to 
suppress and punish the propagation of false and malicious 
slander. (^/) They* are said tb have been declaratory of the 


by a person to whom it was not addressed, or the wilfully opening or reading the 
same by any such person not authorized so to do, is declared to be a iiiiMleiueanor. 
New Yolk Revised Statutes, vol. ii. p. 095, sec. 27, 28. 

2 lust. 227. 

(6) lab. 3, De Actionibus, cb. iv. 

^ (c) ;J0 Ass, 29. Hpeves, History of the English Law, vol. iii. p. 90. 

(d) Statutes of 3 K. L, 2 R. II., and 12'R. IL ^ 

loss, but also for mental snfroring, the cirBumstances of indignitw under winch the injtwy 
was done, the public disgrace iimictcd, and otho^ actual disconifort, and this whether the 
wrong wanton, or done believing the charges published to bo true. Exemplary o&d 
vl^ictive damages may be allowed by a jury in cases of Ijbel, where the wrong was 
wantonly committed, and with malice and int< 3 it*to injuro. Fry v. lleuuett,4 

Ducr, (N. Y.) 247. Craiiesr r. Noonan, 4 Wise. 281. ^ 
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common law, {a) and actioils of slander were slowly but grad¬ 
ually multiplied between the time of Edward III. and the reign 
of Elizabeth, (h) when they had become frequent. The remedy 
was applied to a variety of cases; and in a private action of 
slander for damages, and even in the action of scandalum mag- 
natum^ the defendant was allowed to justify, by showing the 
truth, of the fact charged; for if the words were true, it was 
then a case of damnum absque injuria^ according to the just 
opinion of Paulas, in the civil law. (c) But in the case of a 
public prosecution for a libel, it became the established prin¬ 
ciple of the English law, as declared in the Court of Star Cham¬ 
ber about the beginning of the reign of James L, {d) that the truth 
of tho libel could not be shown by way of justification, because, 
whether true or false, it was equally dangerous to the 
*19 public peace. The same * doctrine remains in England 
to this day unshaken, and in the case of The King v. Bur- 
dett, (c) it was held that where a libel imputes to (.others the 
commission of a triable crime,^ the evidence of the truth yras in¬ 
admissible, and that the intention was to be collected from the 
paper itself, unless explained by the mode of publication, or 
other circumstaiK^; and/iiat if the contents were likely to pro¬ 
duce mischief, the aefeifclant must be presumed to intend that 
which his act was likely to produce. “ The liberty of tiie press,” 
as one of the judges in that case observed, “cannot impute 
criminal conduct to others, without violating the right of char¬ 
acter, and that right can only be attacked in a court of justice, 
where the party attacked has affair opporftmity of defending 
himself. Where vituperation begins, the liberty of the press 
ends.” Whether the rule of the English. lUw was founded on 
a just basis, and whether it vjms applicable to the free press and 
free institutions in this country, has been a question extensively 
and laboriously discussed in several cases which have been 
brought before our American tribunals. , ^ ^ 


,v(a) 2 Mod. Hep. 161^165. 

(6) 4 Co. 12-20. 

*{e) mg.47,10,18. .. 

(d) l)c Libellis famosis^5 Co. 125. Hudson’s Treatise on the Star Chamber, fitth 
lished in 2d vol. Collec. Jtirid.o 

(e) 4 Bamew. & Al^. Hep. 95 h 
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In the case of The People v, Crdswell, (a) which came before 
the Supreme Cotirt of New York in 1804, and was argued at 
the bar with very great ability, the court were ecinally divided 
in opinion on the point, whether, on an indictment for a libel, the 
jury hud a right to determine the law and the fact under the 
direction of the court, as in other criminal cases, and whether 
the defendant was entitled to give in evidence to the jury the 
truth of the charges contained in the libel. In the Court of 
Appeals in South Carolina, in 1811, the court unanimously de¬ 
cided, in the case of The State v. Lehre^ {b) that by the English 
common law it was settled, on sound principles of policy derived 
from the civil law, that the defendant had no right to justify the 
libel by giving the truth of it in evidence. The court, iu 
the learned * and able opinion which was delivered in that *20 
case, considered that the law, as then declared, was not 
only the law of England, but probably the law of all Europe, 
and vno$t ef the free states of America. The same question 
has boen frequently discussed in Massachusetts. In the case 
of The CommomveaUh v. Chase^ (c*) in 1808, it was decided that 
the publication of a libel maliciously, and with intent to defame, 
was clearly a public oftence, whethCv^ the libej be true or not; 
and the rule was held to be founded oft'Tsound principles, indis¬ 
pensable k) restrain all tendencies to breaches of the peace, and 
to private animosity and revenge. The essence of the offence 
consisted in the malicious intent to defame the reputation of 
another; and a man may maliciously publish the truth against 


3 Johns. Cas. 337. *The logislaturo of Now York, in April, 1805, passed a 
dcoliinUory law, that on indictment or inforjj^ition for a libel the jury hnd the right 
to doionnino the law and the fact, under the uircction of the court, as in other crim¬ 
inal Vases; and that the defendant upon the trial might give in evidence, in his 
defence, the truth of the matter contained in the publication. The Act as to the 
foruicr part of it was taken from the Knglish statutes of 32 Geo. III. c. 60. Sec, also, 
^he jirovision on this subject in the Amended Constitution of New York, /X%/, p. 22. 
The Knglish Court of Q. B.,in Bnylis u. Lawrence, 11 Adolph. & BIHs, U 20 , held the 
practice under the seat, of 32 Geo. IIJ. to be, that the judge left it to the Jury to say 
whether, under all the^circuTvstances, the publication amounted to a libel. 'iTo 
judge may, but he is not bound to give hid opJnion. He acts in his discretion. See, 
lilae, Ifrilrman v. Ives, 5 Barnew. & Altf. 642, to the same point. 

(if) 2 Rep. Const. Court, {l*st scries,) p. 809. • 

(c) 4 Mass. Rep. 163. State t^.^Bumham, 9 N. If! Rep. 34, S. P. 

— 
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another with the intent to d^amo hia character, and if the pub¬ 
lication 1)0 true, the tendency of the publicatiotn to inflame the 
passions, and to excite revenge' is not diminished. But though 
a defendant on an indictment for a libel cannot justify himself 
for publishing the libel, merely by proving the truth of it,* yet 
he may repel the criminal charge, by proving that the publica- . 
tion was for a justifiable purpose, and not malicious; and if the 
purpose be justifiable, the defendant may give in evidence the 
truth of the words, when such evidence will tend to negative 
the malicious intent to defame, (a) The same question was 
again agitated and discussed before the same court, in 1825, in 
the case of The Commonweallh v. Blanding, [b) and the court 
strongly enforced the doctrine of the former case, that, as a gen¬ 
eral rule, the truth of the libel was not admissible in evidence 
upon the trial of the indictment; and this principle of the com¬ 
mon law was declared to be founded in common sense and 

f ^ 

common justice, and prevailed in the code of every pivilized 
country. It was further held* that whether in any particular 
case ,such evidence be admissible, was to be determined 
*21 * by the’ court; and if admissible, then the jury were to 
determine v^ijether tbt; publication was made with good 
motives and for justifitt'ifle ends. The same rule, that the truth 
cannot be admitted in evidence on indictment for a libel, though 


(o) Giving the narad of the author to oral slander at the time of its repetiiiuii la no 
justification iu this country, in an action of slander. Mapes v. Weeks, 4 WcnUeirs 
llep. 659. Inmnn v. Foster, 8 Id. 602, Dole v. Lyon, loVohim. Rep. 447. Trout 
V. Raowning and wife, 4 Conn. Rep. 408. This seems to be the better opinion also 
of Mr. Stnrkic, in his Treatise on Slander and Libel, vol. u. 300, Wendell’s ed. 1843 ; 
and of Knglish judges in the more recent cases. Ilolroyd, J., and Best, J., in Lewis 
V. Walter, 4 B. & Aid. 613-615. Best, (ft. J., in Do Crespigny v. Wellesley, 5 Bing¬ 
ham, 392. Though it was otherwise in England until* recently. Davis y. L^wis, 

7 Term Hop. 17. Miiitland v. Goldney, 2 East, 426, and so held in S. Carolina, in 
Miller v. Kerr, 2 McCord's Rep. 285. Nor is it any defence, either in Kifgland or. 
Ameiicajj^n an action for a libel. Dole u. Lyon, ut supra.* Runkle v. Meyer,% 
3 Veutes’s renn. Rep. 518. See Wendell's edition of Starkie on Libel, Int. 24, and 
vol. i. 301, note. ■ 
t^b) 3 Pick. Rep. 304. < 


• * m ' 

^ It is no jmtijiciuitm of a [ibel that the author names lys informant, or that he did ool' 
expect his words to be believe^, glohnston v. Lance.T Iredell, ll. 448. Hatch v. Pottsi^, 
a Gil. R. 726. 


0 
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it may bo in a civil suit for darifages, 1ms been adjudged in 
Louisuiua; (a) a«d the weight of judicial authority undoubtedly 
is, that the English common-law doctrine of libel is the com¬ 
mon-law doctxine in this country, in all cases in whirdi it has 
not been expressly controlled by constitutional or legislative 
provisions. The decisions in Massachusetts and Louisiana 
were made notwithstanding the constitution of the one state 
had declared, that “ the liberty of the press ought not to^be 
restrained,” and that the other had said that “ every citizen 
might freely speak, write, and print on any subject, being re¬ 
sponsible for the abuse of that liberty.” Those decisions went 
only to control the malicious abuse or licentiousness of the 
press, and that is the most eflectual way to preserve its fi^edom 
in the genuine* sense of the constitutional declarations on the 
subject. Without such a check, the press, in the hands of evil 
and designing men, would become a most formidable engine, 
and as i^ighty for mischief as for good. Since the decision in 
1825, IJie legislature of Massachusetts have interposed, and by 
an Act passed in March, 1827, have allowed the truth to be 
given in evidence,in all prosecutions for libels, but with a pro¬ 
viso tlfat such evidence should not’be a juHtjfication, unless it 
should be made satisfactoriiy to appea?TTpon the trial, that the 
matter eWarged as libellous was published with good motives 
and for justifiable ends. 

I’ln* constitutions of several of the United States have made 
special provision in favor of giving the truth in evidence in 
public prosecutions for libels. ' In the constitutions of Pennsyl¬ 
vania, Delaware, Tennessee, Kentucky, Ohio, Indiana, • 
*and Illinois, it is cfeclared, that in prosecutions for libels *22 
on men in respect to their puWic official conduct, Ihe 
truth may be given in evidence, when the matter published 
was proper for public information. (6) In the constitutions of 
^Mississippi and^Missouri, the extension of the right to ^ivc the 
truth in evidence is more at large, and applies to all prosecu¬ 
tions or indiettuents for libels, without any qualifications an- 


(w) Territory v. Nngent, Christy's Dig. of Louisiana Decisions, tit. Ev. No. 161. 
{/;) In Tennessee, tlif tnith*is as much au absolute Jujti6catioii on indictment as in 
actions for libels. Statiy^o, IS05, fli. 6. 

VOL. I. 54 
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nexed in restraint of the pritilege; and an Act of the legislature 
of New Jt'rsey, in 1799, allowed the same unrestricted privilege. 
The legislature of Pennsylvania, in 1809, (a) went far beyond 
their own constitution, and declared by statute, that no person 
should be indi(*tablo for a publication on the official conduct of 
men in public trust; and that in all actions or criminal prosecu¬ 
tions for libel, the defendant might plead the'truth in jnstifica- 
tioh, or give it in evidence. The decision of the Court of 
Errors of New York, in lliorn v. Blanchard^ {b) carried the tol¬ 
eration of a libellous publication as a privileged communication 
to as great an extent as the Pennsylvania law; for it appeared 
to be the doctrine of a majority of the court, that where a per¬ 
son petitioned the council of appointment to remove a public 
officer for corruption in office, public policy would not permit 
the officer libelled to have any redress by private action, whetht^r 
the charge was true or false, or the motives of the petitioner 
innocent or malicious. The English law on this poiiit fjeems to 
be founded in a juster policy.' Petitions to the king, or to par¬ 
liament, or to the secretary at war, for the redress^ of any griev¬ 
ance, are privileged communications, and not actionable libels, 
provided the pet^^ion be nrfade in good faith, and the privilege 
be not abused; but appear that the communication was 
made maliciously, and without probable cause, thee pretence, 
under which it is made, aggravates the case, and an action 
lies, (r) The constitution of New York, as amended in 1821, 


((jJ Commonwealth v. Duane, 1 Binney's Rep. GOl. 

(6) S.lohns. Rep. 508. 

(c) Faiiman i*. Ives, 5 Bam. & Aid. Rep. 642. Best,*J. Woodward v. Bander, 
6 Can*. & I*ayuc*8 Rep. 548. All communications made in the di‘»chargo of duty, 
public or private, legal or moral, are in England, if made honestly and without 
malice, protected; as, for instance, in speaking or Avritxng Respecting caudidutei for 
office, or giving answers to confidential inquiries, or fair criticism on the prpductions 
of an author. Dancoinhe v. Danicll, 8 Carr. & Payne, 222. ^^arr w. Jolly, 6 Id. 
497. Harwood v. Astlcy, 1 B. & Puller, 47. Starkio on Slander, vol, i. I*rcl. Ois-' 
course, 83, 84. Vol. i. 262-267, Sir John Carr v. Hood, 1 Camp. K. P. 354, ii. 
Sftanc G, Knight, 1 Moody & Malkin, 74. Starkio, ut aap. pp.*269-288-290, Amer. 
edit. Privileged communications are those made by counsel and others in the regular 
course of justice; but, to bo protected; thd^ must be pertinent and material to the 
matter in controversy. Gilbert w. The People, 1 Denio, 41. There have bben con¬ 
tradictory decisions in Amertca^n the subject of )^'ivilcgcd communications*, but the 
cases of<Mayrant o. H^chardson, 1 Nott & MTord, 347, CV>mmouwcalth v. Clapp, 
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is a little varied in its language *from those provis- ^23 
ions which have been mentioned, and is not ciuitc so 
latitudinaty in its indulgence as some of them. It d< clares, 
that “in all prosecutions or indictments for libels, th(; truth may 
be given in evidence to the jury ; and if it shall ajipear to the 
jury that the matter charged as libellous is true, and was pub¬ 
lished with go6(f motives and for justifiable ends, the ))arty 
shall bo acquitted.”^ These provisions in favor of giving the 
truth in evidence, are to be found only in those constitutions 
which have been promulgated long since our Revolution ; and 
the current of opinion seems to have been setting strongly, not 
only in favor of erecting barriers against any previous restraints 
upon publications, (and which was all that the earlier sages of 
the Revolution* had in view,) but in favor of the policy that 
would diminish or destroy altogether every obstacle or respon¬ 
sibility in the way of the publication of the truth. The subject 
is not A^thout its difficulties, and it has been found embarrass¬ 
ing to preserve equally, and in jifst harmony and proportion, the 
protection winch is due to character, and tlic protection which 
ought to be afforded to liberty of speech and of the press. These 
rights-are frequently brought into dangerous, collision, and the 
tendency of measures in this country^ftrs 1)een to relax too far 
the vigilance with which the common law surrounded and 
guarded eliaractcr, while we are animated with a generous anx¬ 
iety to maintain freedom of discussion. The constitution of 
New York makes the facts in every possible case a necessary 


4 Muss. Kep. 163, OU)onaghuc y. M’Govcrn, 23 Wendell, 26, and The St^e v. 
Burnham, 9 N. II. Kep. 34, are in conformity with the English rule, and fliis is the 
better and more autlioritative American doctrine.® Sec Starkie on Slander and Li¬ 
bel, vol. i. 172 and 219, Amcr. edit. 1843, note by Mr. Wendell. As to the (Question 
of probable cause on indictments for a malicious prosecution, it was settled in the 
Excheqt^r Chamber in England, on error from the Q. B., that it was the province of 
^the jury to decide 04 the existence of'faOts, and for the court to determine whether 
the facts, if proved, constituted probable cause. Panton v, Williams, 2 Adolph. & 
Ellis, N. S. 169. 



1 The same provision, in hwe verha^ is omb^od in the constitution of New York, 
adoptoif ill 1846, except, that Jhe word criminal is inserted^so as to make it read “ in all 

prosecutions.” ^ 

2 Van AVyck v. Uutlirig, 4 Duer, (K. Y.) 368. Rovis V, Smith, 86 Eng. Law. & Kq. 268. 
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subject of open investigatiofi; and however improper or unfit 
those facts may be for public information, and •however painful- 
or injurious to the individuals concerned, yet it would seem that 
they may, in the first instance, be laid bare before the jury. The 
facts are to go to them, at all events ; for the jury are to deter¬ 
mine, as it shat! appear to them^ whether the motives of the libel¬ 
ler were good, and his end justifiable. * 

The Act of Congress of the 14th of July, 1798, made 
* 24 it an * indictable offence to libel the Government, or Con¬ 
gress, or the President of the United States; and made 
it lawful for the defendant, upon the trial, to give in evidence in 
his defence, the truth of the matter contained in the publication 
charged as a libel. This Act was, by the terms of it, declaratory, 
and was intended to convey the sense of Congress, that in pros¬ 
ecutions of that kind it was the common right of the defendant'" 
to give the truth in evidence. So, the case of The People v. 
Croswell, in New York, was followed by an Act of «thp legis¬ 
lature, on the 6th of April, 1805, enacting and deckmng-, fhat in 
every prosecution for a libel, (and which included public and 
private prosecutions,) it should be lawful for the defendant to 
give in evidence iij^his defenfce the truth of the matter charged ; 
but such evidence wasrisSt to be a justification, unless, on the 
trial, it should be made satisfactorily to appear that the matter 
charged as libellous was published with good motives and for 
justifiable ends, and this was the whole extent of the doctrine 
which had been claimed in favor of the press in the case of The 
People V. Croswell. * ' 

There appears to have been some contrariety of opinion in 
the English books on this point, whether a '"defendant in a pri¬ 
vate action upon a libel could be permitted to justify the charge 
by pleading the truth. But the prevailing and the better opin¬ 
ion is, that the truth may, in all cases, bo pleaded by way of 
justification, in a private action for damage^, arising from^ 
written or printed defamation, as well as in an action for slan¬ 
derous words, (o) The ground of the private ^.action is the 

. " ■ 

(a) Ch. J.y 11 Mod. Hep. 99. 3 Blacks. Com, 125. Boiler's N. P. 8.''J*An¬ 
ion v; Btewart, 1 Term 1 Stnrkio and Libel, Wendell’s edit. 

1842, p. 210, note. In Massachusetts, a statute parsed in Mar^di, 1827, not onl^' allows 
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injury which the party has sustained, and his consequent 
* right to damages as a recompense for that injury; but * 25 
if the charge, in its substance and measure, be iru<‘ in 
point of fact, the law considers the plainlilT as coming into court 
without any equitable title to relief. And yet it is easy to be 
perceived, that in the case of libels upon private character, greater 
strictness as to allowing the truth in evidence, by way of jus¬ 
tification, ought to be observed than in the case of public 
prosecutions; for the public have no interest in the detail of 
private vices and defects, when the individual charged is not a 
candidate for any public trust; and publications of that kind 
are apt to be infected with malice, and to be very injurious to 
the peace and happiness of families. If the libel was ii^de in 
•order to expose to the public eye personal defects, or misfor¬ 
tunes, or vices, the proof of the truth of the charge would rather 
aggravate than lessen the baseness and evil tendency of the 
pubiicajicw; and there is much justice and sound policy in the 
opinioy, that in private as well tft public prosecutions for libels, 
the inquiry should be pointed to the innocence or malice of the 
publisher’s intentions. The truth ought to be admissible in evi- 
dencc#to explain that intent, and not in every instance to justify 
it. {a) The guilt and the essential giw«tiW of action fqr defa¬ 
mation consists in the malicious intention; and when the mind 


the truth to be pleaded by way of justification in all actions for Ubeb, as well as for 
oral blander, hut every inference to be dr^wnfrom sucli a plea in admission of the fact 
of publication, or of malice, if t!ie pica be not proved, is destroyed. Tho statute 
affords facility and encouragement to the plea. This statute is said to Iiavc 4)ecn 
pn.sscd in consequence of ft decision of the Supremo Court of Massachusetts, in the 
case of Jackson v. Stetson and wife, l.'i Mass. 11. 48, that a plea of inUl/itafion, ac- 
companying the general issue^ was proof of the speaking of the words, and that if the 
defftidant failed to establish it by proof, tho pica was evidence of maiiec. Tl>o statute 
has been^said to be only declaratory of the common-law rule, and it is undoubtedly 


just and true, that a failure to prove the plea of justification will not deprive the de- 
Tfendant of tho right of adducing such evidence in mitigation of damages '»ader the 
general issue, as would have been admissible if a plea of justification had not accom¬ 
panied it. Starkio«n Slanderand Lijfel, vol. i. Araer.edit. 1843. Int. by Wendell, 
pp. 49-5.5. Patting a plea ix^ justification of a charge, afid failing, is cvidence**bf 
malice and aggravation of damages. WarwJek v. Eoulkes, 12 Meeson and Welaby, 
50i. Matson v. Buck, 5 Cowen, 499. 

(rt) Vinnius in lust. 4, 4. f. Kditt. Review, vol. xxviR pp. 102, 142, voL xxxvii. 
D. 207. • • • 


54* 



642 


OF THE EIGHTS OP PERSONS. 


[PAHT IV. 

f 

1 


is not in fault, no pros<icution can be sustained, (a) On 
* 26 the other * liand, the truth may be printed and published* 
maliciously, and with an evil intent, and for no good pur¬ 
pose, and when it would bo productive only of private misery, 
and public scandal and disgrace. (Z#) 


(a) Wc havcu remarkable illustration of this principle in a decision cited by Lord 
Coke, when at the \>ar, aTid arj;uin^ the case of Brook v. Montague, (Cro. Jac. 91.) 
A preacher, in his .sermon, recited a story out of Fox's Martyrology, of one Green¬ 
wood, as being a very wicked mnn and a persecutor, who died under Kignal visitations 
of God's dihpleasure. The preacher intended to show, by that example, the judg¬ 
ment of Providence upon great .sinners; but he was totally mistaken us to the fact, 
for Greenwood was not dead nor diseased, but present at the preaching of the sermon, 
lie brought bis actipn for the defamation; and the court instructed tiie jury, that the 
defendant, having read and delivered the words as matter of history, and without any 
evil intention, was not liable in damages. 

(t) Thougli the plaintiff, in an action for a libel, makes the usual hut unnecessary 
averment in the declarniiou, of his general good credit and <‘haractcr, the defendant 
cannot go into pVoof of his general bad character, by way of mitigation of damages, 
or in support of averments in his pica to tjiat elfect. Nor can the plaintiff, in order 
to rebut the defence, go into evidence of his general good character, when the .same is 
not impeached. Cornwall w. Richardson, Ryan & Moody, 305. Stow v. Converse, 

3 Conn. Rep. 326. Matthews a. Huntley, 9 N. TI. Rep. 146. A plaintiff cannot be 
expected, and ought not to be required to go into proof of so general a nature, and 
his good character is al\^ys presumed in law, unless by evidence of particular facts, 
fairly and specifically put irW^c, that presmfiption bo negatived. Baron Wood 
vindicitted this rule with great energy and effect, in Jones v. Slovens, 11 price’s Rep. 
235 ; and the case of The Earl of Leicester v. Walter, 2 Campb, N. P. Rep. 2.')!, was 
overruled by the Court of Exchequer. 

In England, the defendant in an action of slander, may give in evidence, under the 
general issue, any defence except that which amounts to a Justification of the charge, 
as, for instance, the truth of it, and the statu/e of limitationt. Introduction, pp. 26, 
27, to 1 Starkie on Slander and Libel, mid the uoteS to vol.i. pp. 402 to 406, l>y Mr. 
Wcnhell, the learned editor of the American edition. The defence of privileged com¬ 
munications may be given in evidence, and need not be ^ecially pleaded when it 
goes to show no malice, and the question of malice is a question of fact for a jury. 
Lillie u. J^rice, 5 Adolph. & Ellis, 645. The facts ought not to be specially pleaded 
in bar as a justification, when they do not amount to it on the face of the plea j *'for 
whether tlio libel was with or witliout malice, caunot appear in the pleadings, and is 
matter for a jury. Turrill v, Holloway, 17 Wendell, 426. S. C. 20 Id. 383. See 1 
Starkic, Kit. pp. 27*-36, 38-49. The cases of Cooper w. Barber, 24 Wendell, 105, and' 
Cooper u. Weed and others, cited by Mr. Wendell in his interesting Introduction to 
his edition of Starkic, I appi'chendAvci'c not c^^rrcctly decided, st far as evidence of 
thc'niatters contained in the notice annexed to the pInas was not permitted to go to 
the jury, to explain, mitigate and repel Ihe ir/orence of malice. The observations of 
Mr. 'Vyendell on those cases appear to be well founded, and, unless the jury aio j>«r* 
take cognizance 6f th^ question of i^ico, and of all the circumstances 
attni^ng the publication, grievous injustice may bc^flicted u^ou a defendant. 
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(3.) Of personal liberty and secwrity. 

. 1. Writ of habeas corpus. The right of personal liberty is 
another absolute right of individuals, which has long bi'on a 
favorite object of the English law. It is not only a constitu-. 
tional principle, as we have already seen, that no person shall 
be deprived of his liberty without due process of law, but effect¬ 
ual provision is rfiade against the continuance of all unlawful 
restraint or imprisonment, by the security of the privilege of the 
writ of habeas corpus. 

Every restraint upon a man’s liberty is, in the eye of the law, 
.an imprisonment, wherever may be the place, or whatever may 
be the manner in which the restraint is elfected. {a) Whenever 
any person is detained with or without due p»ocess of law, 
unless for treason or felony, plainly and specially expressed in 
*the warrant of commitment, or unless such person be a convict, 
or legally charged in execution, he is entitled to his writ of 
habeas ^oifpus. It is a vtU of right, which every person is en¬ 
titled to, ex merito justicice; (b) 'but the benefit of it was, in a 
great degree, eluded in England, prior to the statute of Charles 
IL, as the judges only awarded it in term time, and they 
assumed a discretionary power of awarding or refusing 
it. (c) ^ The explicit and pcremptory«l.pf8visions of the * 27 
statute of 31 Charles II.' c. 2, restored the writ of habeas 


In 1843 the statute of 6 and 7 Vic. c. 96, was passed for the amendment of the law 
of dd'aniation and libel. It provided that in actions for defamation, the truth of the 
matters charj^cd sliould jot ho a defence^ unless it were proved, also, that tlie publica¬ 
tion was for the public benefit, and that the defendant might give his apology in evi¬ 
dence in mitigation of damages. " • 

(a) 2 Inst. 589. Wor^s may constitute an imprisonment, if they impose a restraint 
upon the person, and he ho accordingly restrained and submits. Ilomcr y. Battyn, 
Buller's N. P. 02. Pike v. Hanson, 9 N. H. Ucp. 491. 

(k) 4 Inst. 290. * 

(c) 3 Bulst, Rep. 27. The writ of habeas corpus had been, in England, from the 
time of jSagnii Charta, a matter of right, hut generally and fatally disregarded in 
^oses relating to the'government. The illegal and arbitrary imprisonm'^ts by tho 
privy council and crown ofticors under Elizabeth gave rise to an impressive address 
from the common-law judges, in 1591, to Chancellor Hatton and Lord Burleigh, 
-^-!-,- 

•; 

1 The writ of hadeas carpus is not so far a wrft of right that thoxourt may not rofuad to 
iswe i^l when it appears, upon tho face of the petition, that the party detained will not 
bo entitled to a discharge, if brought ttefore the court. Simses case, 7 Cush* 286; Passmore 
Williamson’s cose, 20 Peuu. 1. * , ^ • 
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corpus to all the efficacy to ^hich it was entitled at common 
law, and which was requisite for the due protection of the lib-» 
erty of the subject. That statute has been reenacted or'adopted^ 
if not in terms, yet in substance and effect, in all the United 
States, (a) The privilege of this writ is also made an express 
constitutional right at all times, except in cases of invasion or 
rebellion, by the constitution of the United Slates, and by the 

constitutions of most of the states in the Union. The citizens 

« 

are declared, in some of these constitutions, to be entitled to 
enjoy the privilege of this writ in the most “ free, easy, cheap, 
expeditious, and ample manner;” and the right is equally per¬ 
fect in those states where such a declaration is wanting. The 
right of delivemncc from all unlawful imprisonment, to the full 
extent of the remedy provided by the Habeas C(t?pus Act, is a 
comrnon-law right; and it is undoubtedly true, as has been' 
already observed, (i) that the common law of England, so far 
as it was applicable to our circumstances, was brought pver by 
our ancestors, upon their emigrdtion to this country. Thp Rev¬ 
olution did not involve in it any abolition of the common law. 

« 

It was rather calculated to strengthen and invigorate all the just 
principles of that l?.w, suitable to our state of society and.juris- 


coniplainiug of them in just and manly terms. Anderson’s Rep. vol. i. p. 297. Mr. 
Hallam, in his Constitutional History of Knglimd, vol. i. pp. .317-320, gives, from an 
original manuscript in the British Museum, a more full and correct copy of this rc> 
markable document, so lionorable to the jmlge.s of the common-law courts. Hut 
afterwards, in 1627, when certain knights werg imprisoned bjithe special command of 
the king, for not yielding to the forced loan, the Court of K. B, refused to bail or dis- 
char^ them upon habeas c&i'puSj though no cause, other than the king's command, was 
returned. * 

(«) See, for instance, the Habeas Corpus Act in Massachusetts of 16th March, 1785, 
and Mas^clmsctts Revised Statutes, 1836, part 3, tit. 4, ch. 111 ; the Habeas Corpus Act 
of South Carolina of 1712, and referred to in 2 Bay, 563, and 2 S. C. Rep. p. G98; the 
Habeas Corpus Act of North Carolina, R. 8 . 1837, vol. i. p. .314; the Habeas Corpus 
Act of Pennsylvania of ISiIi Feb. 1785, and referred to in 1 Binney, 374; the Habeas 
CV/JUs ASl of New York of 1787 and 1801; the Habeas Corpus Act of New Jersey of' 
1795 j tlie Habeas Corpus Act of Ohio, Statute Law of Ohio, 1831, and of Connecti¬ 
cut, Revised Statutes of Connccticuls, 1821, and. Statutes of Connetticut, 1838, p. 336; 
Orayiance of Congress of July 13, 1787^ for the govejsninent of the territory of the 
United States northwest of the river Ohto. ^’crritorial Act of Michigan, of April 12/ 
1827. The Haiieas Corpus Act of Indiana, 1838. The Habeas Coppm Act of Arkan¬ 
sas, B*.^tatutes, p. 434. 

(6) vol. i. p. 342. 
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prudence. It has been adopted dr declared in force by 

* the constitutions of some of the states, {a) and by stat- * 28 
ute in others; (b) and where it has not been so explicitly 
adopted, it is nevertheless to be considered as the law of the 
land, subject to the modifications which have been sugf>ested, 
and to express legislative repeal, (c) We shall, accordingly, in 
the course of these lectures, take it for granted that the eonunon 
law of England, applicable to our situation, and governments, 
is the law of this country, in all cases in which it has not been 
altered or rejected by statute, or varied by local usages, under 
the sanction of judicial decisions. 

The substance of the j)rovisions on the subject of the WTit of 
habeas corpus, may be found in the statute of C^hatles II. 

c. 2, which is the basis of all the American statutes on the sub-. 

• 

ject The statute of New York, of 1787, was a literal transcript 
of the English statute, and the Habeas Corpus Act^ in the aub- 
seqiienip revisions of the New York statute code, in 1801 and 
1813, was essentially the same. But the New ^York statute of 
1818, ('nlaV^ed the extent of the application of the writ, and 
this has been the case also in Pennsylvania, (e) It gave to the 
ofBcei*, before whom the writ was return^, authority to revise 
the cause of commitment, £tnd to examfne into the truth of the 
facts alleged in the return. The English statute of 56 Geo. III. 
c. 100, conferred the like power. By the New York Bevised 
Statutes, which went into operation on 1st January, 1830, all 
the statute provisions on the subject of the writ of habeas cor^ 
pus were redigested, and some material ameiidineuts, and more 
specific directions added. Instead of referring to the English 
statute of Charles IL, we will take notice of the sub¬ 
stance of the revised statute •of New York, and which, • 29 
no* doubt, contains equally the substance of the statute 
provisjpns on the subject in every state of the Union, (for they 


(а) Constitution^of New York, Ncfr Jersey, arfd Ohio. , 

(б) Pennsylvania and Virgftiia. See, also, s?/pra, vol. i. 472. 

(c) 2 N. Hamp. Rop. 44. Marshall, X^h, J., in Livingston v. Jefferson^ 4 HUPs 

L.*J. fs. 

(J) Sess. 41, ch. 277. 

(c) 1 Bianey, 376. • 
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are all taken from the same ‘source,) with the remedy and the 
sanctions somewhat extended.’ 

All persons restrained of their liberty, under any' pretence 
whatsoever, are entitled to prosecute the writ, unless they be 
persons detained: (1.) By process from any court or judge of 
the United States having exclusive jurisdiction in the case.* 
(2.) Or by final judgment or decree, or execution thereon, of 
any competent tribunal of civil or criminal jurisdiction, other 
than in the case of a commitment for any alleged contempt, (a) 
The application for the writ must be to the Supreme Court, or 
chancellor, or a judge of the court, or other officer having the 
powers of a judge at chambers; and it must be by petition in 
writing, signed by or on behalf of the party; and it must state 
the grounds of the application, and the fact must be sworn 
to. (6) ® The English statute did not require the petition to be* 
verified by t^he oath of the applicant. The penalty of $1,000 
is given in favor of the party aggrieved, against every, officer, 
and every member of the court assenting to the refusal, ,’f any 
court or officer authorized to grantffhe writ, shall refuse it when 
legally applied for. (c) The penalty for refusal to grant the 



(bj Ibid. sec. 23, 25. 


(c) Ibid. sec. 31. The IlabeAis Corpus Act in Illinois confines the liability of the 
jud^je to a penalty, for refusing to issue a writ of habeas corpus when legally applied 
for, to a ‘'corrupt refusal.” lloviscd Laws of Illinois, edit. 1833, p. 327. The stat¬ 
ute law of Connecticut is silent as to any penally upon any court or judge who docs 
not grant the writ. It only declare" it to beS'/ic duty of the Sonrt or chief justice, on 
due ai)))lieation and allidavits, to allow the writ. Statutes of Connecticut, 1838, p. 
336. The Ilalwas Corpus Act of Virginia and of North Carplina is a transcript of the 
English statute, and confines tiic remedy for a refusal by the judge of the writ m va¬ 
cation time, to an action by the party aggrieved. R. C. of Virginia, p. 328. N. C. 
R. S. vol. i. 315. So does the statute of New Jersey of 1847, p. 290. The Habeas 
Corjnts Act of Mis.sissippi makes the refusal or neglect of any judge or judges to 


1 The (Meront character of the writs of habeas corpus at common law, and by statute**^ 
is examined in The People v. Rose Porter, 1 Ducr, Sup. Ct. 709. 

2 The state courts have jurisdiction concurrent with the federf^i| courts, of a writ of 

carpus for the body of a minor enlisted m the army. Commonwealth v. Fox, f 
Bart's R.S86. ^ ^ ^ 

® under Uio Revised Statutes of New York, authority to entertain proceedings it| habeas 
corpuSf in the case of a wife ^parated from her husband, applying for the custody of her 
minor child, is vested in the Jiup-eme Court only, f nd a single judge of the court, or a 
county judge, has no jurisdiction. People Humphrey, 24 Barbour, 631. 



LBC. XXIV.] OF THE RIGHTS OF PERSON^. 647 

% 

writ was, by the English statute, tonfined to the default of the 
•chancellor or judge in vacation time; whereas the penalty and 
suit for refusal to grant the writ, applies, under the New York 
Statute, to the judges of the Supreme Court, sitting in court, 
in term time. This is the first instance, in the history of the 
English law, that the judges of the highest common-law tribu¬ 
nal, sitting and acting, not in a ministerial but in a judicial 
capacity, are made responsible, in actions by private suit¬ 
ors, for the exercise of their discretion, according to * their * 30 
judgment in term time, (a) If the person to whom the 
writ is directed, or on whom it is served, shall not promptly 
obey the writ, by making a full and explicit return, and shall 
fail to produce the party without a sulRcicnt excuse, he m liable 
to be forthwith attached and committed, by the person grant; 
^ng the writ, to close custody, until he sliall liave obeyed the 
writ, (b) The former statute, instead of this sumipary remedy, 
gave \ jMmalty to the party aggrieved, recoverable by suit. 
The j^rty suing out the writ Is to be remanded, if detained: 
(1.) By process from any court of the United States having 
exclusive jurisdiction. (2.) Or by virtue of a liiial decree, or 
judgment, or proc(*ss thereon, of any competent court of civil 
or criminal jurisdiction. (3.) Or foi**ariy contempt specially 
and plainly charged, by some court or person having authority 
to commit on such a charge, and when the lime for which the 
party may be legally detained has not expired, (c) If the 


grant the writ, a liigh misdemeanor and an impeachable olFcncc. U. C. of Mississip¬ 
pi, 1824, p. 224. The Uevised S^'stem, reported by Mr. Pray, reduces the penal part 
of this provision to a penalty of $1,000 to the party aggrieved, but it makes the courts 
or every judge thereof assenting, liable to it. So, the R. L. of Missouri, 1835, p, 307, 
applies ilio penalty to any court or magistrate refusing the writ. The granting of 
a \yrit of habeas corpus is not a matter of course in Texiis. The court, to ^\hich 
applieatiyn is made, must have “ prol)ablc cause to believe that the party ajjply- 
pg for the writ “ is Retained in custody without lawful authority.” Jordan o. State, 
14 Texas, 436. • 


(o) Sec Yates v. Lansing, 5 Johns. Rep. 282. 6 Ibid. 387, S. C., where the princi¬ 
ple of the English Itfw on this subject is considerctl and recognized. The Massad^ 
setts Habeas Corpus Act, in thftir Revised Statutes of 1835, does not contain despd- 
ing penalties hanging over tho courts ^nd fudges* It docs not presume that «fcy 
vriH, iiPsucIi particular cases,^more than in any other, bo wanting in their duty. 

(6) New York Revised Statute^vol.ii. p. 566, see, 

(c) Ibid. 567, sec. 40.« 
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party 1)e in custody by civil‘process from a competent power, 
he may Ik* discharged when the jurisdiction has been exceeded^ 
or the party has become entitled to his discharge, or the process 
was unduly issued, or was not legally authorized. But no 
inquiry is to be made into the legality of any process, judg¬ 
ment, or decree, or the justice or propriety of the commitment 
in the case of persons detained under proce'ss of the United 
States, where the court or officer has exclusive jurisdiction; 
nor where the party is detained under the final decree or 
judgment of a competent court; nor where the commitment, 
made by any court, officer, or body, according to law, is 
for a contempt, and duly charged. The remedy, if the case 
adrnita of one, is by certiorari^ or writ of error, (a) The court 
or officer awarding the writ may, in other cases, examine into 


(a) 568^ SCO. 41. The People r. CHsael.*;, ‘5 Hill's N. Y. Rop. 104. In the 

case of The Coininonwcalth v. Keeper of Debtors' Apartment, 1 Ashpicad's Penn. 
Rej). 10, it was declared not to be competent, upon habeas corpus, to irKpiiR! into the 
regularity of ibc proceedings of another eompotent court, nor for ii singlc'judgc to 
revise the judgment of any other court. The opinion of the Supr^TPc Court of New 
York, ill the case of J. V. N. Yates, 4 Johns. Rep 317, was to the same effect, and 
that opinion i'. supported by the Chief Justice of Pennsylvania, in the case^ of The 
Coninumwi'ulth t\ Lecky, ^ V a t ts’s Rep. 08.^ N. Y. Revised Statutes, vol. ii. }>. 5G8, 
see. If it appears plainly, on tlio return o! the writ of halwas corpus, that the 
prisoner stands committeil for a contempt adjudged against him hyc the Briti.sh 
House of Conitnons, or by any tribunal or court of competent jurisdiction, the party 
awarding tin* writ, or before whom it is l)rought, cannot judge of the contempt, or 
bail the prisoner, hut must immediately veniand him. The .adjudication is a convic¬ 
tion, and the commitment an execution. Murray's case, I Wils. 299. Crosby’s case, 
3 Wils. 188. Hobhouse's case, 3 B. & Aid. <i20.2 * 


1 It has been held that the court cannot look beyond the' colorable authority of the 
jinlgc wlio issued the warrant; and if it be found that that officer had jurisdiction of the 
proce^«, and took jirouf which he deemed to be sufficient, his judgment cannot be re¬ 
viewed. 'fhe writ of habeas corp^ts is not hi its nature a writ of error or review. • 

In tli*^ matter of Prime, 1 Barb. S. C. Kep. 340. Ilennac v. The People, 4 Barb. S. C. 
Rep. 31. Soo the elaboraUj note, 3 HiJPs N. Y. R. 647, etseq. But the B. S. Distfict Court 
held, In rg, Keeler, 1 Hemp. 306, that the writ of habeas cor^ms is ili the nature of a writ^ 
of error, to test the legfility of the commitment. A court before which the writ’is pend¬ 
ing, may go behind the warrant issued by a police justice, and Inquire into the legality of 
*./hft3ommitratjnt. PeopleTompkihs, 1 Parkei*, C. R. 224, and see^People v, Martin, Id. 
ISri.If the magistrate’s want of jurisdiction appear on*che face of the proceedings, the 
pristnor wiU be discharged. Ilorrick v. ^mithj 1 Gray, 1. 

2 A state court refused to issue a writ of habeas corpusy upon the petition of a pahy ’^ho 

had been committed for a co^itc^pt by the sentei^ of a court of the United states, 
Passiaore Williamson’s case, 26 Penn. 1. ^ 
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* the merits of the commitment, and hear the allegations *31 

• and proof arising thereon in a summary way, and dis¬ 
pose of*the party as justice may require, (a) A person dis¬ 
charged upon habeas corpus is not to be reimprisoned for the 
same cause; but it is not to be deemed the same cause if he 
be dfterwards committed for the same cause by the legal order 
of the court in which he was bound to appear, or in which he 
may be indicted and convicted; qr if the discharge was for 
defect of proof, or defect in the commitment in a criminal case, 
and he be again arrested on sufficient proof and legal process; 
or if in a civil case, or discharge on mesne process, he be 
arrested on execution, or on mesne process in another suit, after 
the first suit is discontinued, (b) And finallyf if any* person 
solely, or as a member of any court, or in execution of any 

* order, knowingly reitnpri&ons such party, he forfeits a penalty 
of $1,250 to the party aggrieved, and is to be deemed guilty of 
a mi&tU'nteanor, and liable to fine and imprisonment, (c) This 
last jifovi&ion is distinguished from that in any former statute 
on the subject, by applying the penal sanction to the members 
of any court acting judicially, and by making the act of reim- 
prisojiinent an indictable otience. 

•This is the substance 6f the efficaiidns remedy against the 
abuse oftthe right of personal liberty, afforded by the celebrated 
writ of habeas corpus* By flic specific provibions which we 
have considered, the remedy for all unjust detention is distinctly 
marked ; and even in cases of valid imprisonment, care is taken 
that it be not unreasonably or unnecessarily protracted. Per¬ 
sons confined upon any criminal charge, and who shall not have 
been indicted, are* to be discharged within twenty-four hours 
after the discharge of a grand jury of the county, unless 
satisfactory cause be shown for the delay, {d) * And pris- * 32 
oners indicted are to be tried at the next court after such 


(a) Ibid sec. 43-48. The Massarhosetts and Connecticut Kevised Statutes give 
the like power of fttammaiion and flrial oh the*reiarn of ttho writ of Ixalms 
Massachusetts KevUed Statues, 1835, part'3, tit. 4, ch. 111. llcMsed 3tatul^_ot 
Connecticut, 1821, p. 264, and of 1838, p. 33 V. ^ 

(h) IV. Y. Kevised Statutci^ vol. li. 571, Btc. 69. 

(c) Ibid. 671, 572, sec. 60, 64. ^ 

(d) Ibid. p. 75^ sec, £6. 

VOL. 1. 
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indictment found, or they will be entitled to be discharged, un* 
less the trial was postponed at their instanced, or satisfactory* 
cause shown by the public prosecutor for delay, (a) K there be 
good reason to believe that a person illegally confined will be 
carried out of the state before he can be relieved by habeas cor¬ 
pus, the court or officer authorized to issue the. writ, may, by 
warrant, cause the prisoner and the party so detaining him, to 
be forthwith brought up (or examinatiouj and be dealt with 
according to law. (6) 

The Habeas Corpus Act has always been considered in Eng¬ 
land as a stable bulwark of civil liberty, and nothing similar to 
it can be found in any of the free conimojjwealths of antiquity. 
Its excbllence Consists in the easy, prompt, and efficient remedy 
nlforded for all unlawful imprisonment, and personal liberty is 
not left to rest for its security upon general and abstract decla-* 
rations of right. 

In addition to the benefit of the writ of habeas which 

operates merely to remove a^ll unl^iwful imprisonme^jt, the 
party aggrieved is entitled to his private action ot trespass to 
recover damages for the false imprisonment; and the party 
offending, and acting without legal sanction, is also lia/jlc to 
fine and imprisonmeiTt^^s for a mfsdeineanor. « 

2. Writ of homine replegiando. The New Yorh Revised 
Statutes (c) provided for relief under the common-law writ 
de homine replegiando^ in favor of fugitives .from service in 
any other state. This writ is vexatious in its proceedings, and 
nearly obsolete,'but it enabled tfie party suing out the writ to 
havb an issue of fact tried by a jury. It is formally abolished 
by statute in Mississippi, (d) Though it was the only remedy 
at common law for unlawful imprisonment, Sergeant Maynard 


4v 


(fl) IMd. 737. sec. 28, 29. 

{b) Itiid. 572, sec. 65, 66, 67. The judpes in England, in ans^wer to a question pro¬ 
pounded to them by*the House of Lords, held that the writ of habeas corpus extended 
only to cases of imprisonment or restraint for criminal or supposed criminal matters, 
. JJwt in Lieutenant Rand(^!j>h's cast?, before the» Circuit Conrt of Mie United States ia 
vTfcjnia, in 1833, it was held that the writ lay in h case of civil process issuing 
from a special jurisdiction. Am. Jmfist, Ifo. 22, p. 338. 9 Veterans U. S. Kep. 12, 

note. S. C. 

(c) Vol. ii. p. 561. \ ^ 

{d) R. C. of Mississippi, 1824, p. 224. 
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$aid (a) he found but one instance of it in the time of Edward L 
* It was formerly resorted to in Virginia, but the provision relat¬ 
ing to it has been repealed. The New York provision on the 
subject has been held to be contrary to the constitution and 
laws of the United States, and void in respect to slaves being 
fugitives from If^or from states where slavery is lawful; for the 
constitution and law of the United States contemplated a sum¬ 
mary proceeding, and a surrender on claim made, and not the 
delay, expense, and vexation of a suit and jury-trial in the courts 
of the state to which the slave had fled. (6) The Massachusetts 


(a) King v. Lord Grey. 2 Sliower’s Kcp. 218. ^ 

(ft) Jjiok y. Martin, 12 VVcndoira Hop. 311. S. C. 14 Wendell, 507. I'his ease, 
when before the Gourt of Errors, went off on another point, hut Ch, Walworth hc[d 
that the Act of the state u?as »«/#>/, and that the Act of Congress of 1793, prescrildng 
the summary manner of seizing and delivering np fuiritives from labor in other states, 
was unconstitutional and void. The legislature of New York, by t]\e suhscqnent A<‘t 
of May ?lth*lR39, ch. made an additional provision, declaring i\\i\i fwftfives from 
justice ftom other states may he arrested oy warrant of a magistrate, and examined; 
and if it Kntisfac.tonly appears tliat the crime has been conimitted by the fugitive 
charged, the magi'-^trafe is to commit the fugitive to jail for a reasonable time, to ena¬ 
ble tlic roqni>ition for a surrender to be made. The magistrate may take bail that 
the fujfitivo wdll ap()ear and surifnder on the exec utive demand. If no application he 
made in a reasonable time, to he designated in or bail bond, tiic p^^oncr 

is to bo disjdiarged. Notice of the arrest is to be immediately given to the govern¬ 
ment of the other state. If the general sessions of the peace he held in the interme¬ 
diate lime, they have jurisdiction given them over the whole subject.^ Again, by 
Act of May 6tli, 1840, ch. 225, provision is made that tlic claim to the services of 
alleged fugitives from service or folmr in anc^her state, and their identity, and the fact of 
the escape shall, upon ilie return of tli^ writ of habeas corpus duly issued to arrest the 
fugitive, he determined by jury on summary process. See Constitution U. S. art. 4, 
sec. 2^ No. 3, Act of Congress, Feb. 12ih, 1793, eh. 7.'^ • 

I It should appear before making the arrest, by a complaint in writing on oath, tlial a 
ctjme has been committed in the foreign statg; that the accused has been charged in that 
state with the commission of such crime, and that he has fled from such state aud is found 
here. k\ the matter of Heyward, 1 Sandf. (Law) R. 701. 

‘■i It was hebl in Wemmon v. People, 26 Barbour, (N. Y.) 270, that this provision of the 
constitution is confined to poreons held to service or labor escaping from Jhe state to 
another, and does not extend to the case of a pei'son brought voluntarily by his master 
into another state,•and that by a statate of Ncw*York, (Rev. Stat. part 1, o, 20, Ut. 7.1 
slaves brought into New Yorkefrom a slave atato, solely for tlfe purpose of there bej^ffmt 
on hoard of a vessel to be carried to a «Itr*>3*8tate, become free immediately upd* their 
aarivw) in New York. This case was affirmed by the Court of Appeals three judges out 
of eight dUsonting. Clerke,^., held the statute to bo coiftrary to the constitution of the 
United States. Comstock and SUden, JJ., without ^nf!ng to any positive conclusion as. 
to the constitutionality the statute, held, tliat it was contrar^'lto the principles of comity 
and justice, which ought to regular iiiteroourse between the several states. Aud in !^ld- 
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Statutes, (a) in 1835| made special provision for the writ, and 
gave it whenever any person was restrained of his liberty, or 
held in duress, unless by virtue of some lawful process issued 
by competent authority ; and if it should appear, by the return 
of the writ, that the defendant eloigned the plaintiff’s body, the 
latter was to be entitled to a writ of capias in withernam to take 
the defendant’s body, (6) 


(a) Part 3, tit. 4, c. 111. The provision was so reported by the oommissioners for 
the revision of the statute law of Massachusetts, bat it was eventually struck out| and 
the writ de homine repUffiando abolished. Uevised Statutes of Massachusetts, see. 38. 

(/)) The comraissionera admitted that the writ of furnished so complete 

and ettectual a remedy for all cases of unlawful imprisonment, that the other writ was 
seldom utifd. They.thought, however, that it might be conveniont and even neces¬ 
sary, when a person was seized w-ithout legal process, as an apprtyitice or servant, or 
ur Itcld to labor or service in another state, or as the principal for whom another is , 
bail. This writ of personal replevin enabled the person under restraint to try hU 
right to iramediai^i personal liberty before a jury, by pa'senting an issue in fact, and 
which the remedy under the writ of habeas corpus docs not; and the !j.‘gis|aturo of 
Massachusetts, in 1837, revived in snbstaiv'e the provisions of the ^rit dc-lamne re- 
plcgiandoy in a bill to restore the trial by jury on questions of personal ftlcdom.” 
See on S, P. vol. i 404. Tlic legislature of Indiana, in 1824, and^df Vermont^ and 
New Jersey, in 1837, and of Connecticut, in 1838, also provided the trial by jury, if 
either party demanded it, in the case of the claim of fugitives from labor, 'I'lic <loc- 
trine in Jack v. Martin, leejjj^ihereforo *to be borne down in the non-slavcJioldiiig 
states by the force of legislative authority. But *he decision of the Supreme Court 
of the United States, March 1, 1842, in the case of Prigg v. The CommanweaUh of 
Pennsylvania, 16 Peters's Rep. 539, has restored and established the construction 
given to the Act of Congress of 1793, in the case of Jack u. Martin. It declared that 
the Act of Congress of 1793 was constitutional, and passed in pursuance of an express 
provision In the constitution of the United States ; it excluded all state legislation on 
the same subject; and that no state had a rij'lit to modify il by its own legislation, 
or impede the execution of any Utw o( Congress upon tlic subject of fugitive slaves. 
This tfevisit>n renders void all statute regulations in the staic^ on the subject. Several 
of the judges who were in the minority, thought that tlie power of Congress was not so 
exclusive, but that state legislation might act m aid of the power to seize and recap¬ 
ture fugitive slaves. The decision .in the case of Prigg v. The Commonwealth of 

& C 

Pcun.syhunia, has unintentionally thrown much ditBculty and hazard in the w'ay of 
efforts by the owners in the slave states to reclaim in the free states their,fugiuve 
slaves. That decision went to silence and render inoperative an^* void all provisions 
and aid in^tbe free states in respect to tlie recovery of buch slaves. The state govern- 


White, 1 Sneed, (Temi.) 91, it was held, thal after the certificate of a United States 
jud^- linder the Act of Congroes of 1798, delivery to \!ie claimant, the state courts 
of t\h state,-in which this.summary process is llnstituted, have no jurisdiction to try the 
right of the lUleged slave to fr^dom. t 

^ A new Act has been passed jn J^'ermont, at tlio sesyon of the legislature in 1860, since 
the passage of the taw of Congress in relation to fugitive slaves, (ualatyning Uic trial by 
jury in case of a claim for a fugitive. 
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In England, the regular consequence of personal liberty is 
•said to be, that tivery Englishman may claim a right to abide in 


lacnts are not content to remain passive, and leave .unembarrassed the free operation 
of the provision of the Act of Congress. The Supreme Court of live United States 
in the case of Prigg, admitted that state magistrates might, if they chose, nnd were 
not prohibited by state legislation, exercise the power of arrest given by the Act of 
Congress, and in aid of it.^ But such permission Is withdrawn by state law in some 
of the states, and adjudged to be illegal. Thusf in Ohio, the Act to prevent kidnap¬ 
ping, (Swan's Statutes, p. 600,) prohibited the arrest and carrying out of the state of 
fugitive slaves until they liad l>een taken before a magistrate and proof of property 
exhibited. But the Supreme Court of that state, in Kichardsou v. Beebe, (Law He- 
porter for Novemlier, 1846,) held that the decisions in Prigg rendered null and void 
all state aid and legislation to inteifere with the owner's rij-ht of caption in person or 
by his agent, and that the sbttc Act had become inoperative nnu^imll. Soi^he decis¬ 
ion in the Circuit Csiirt in the city of New York, in the matter of George Kirk, (Law 
•Reporter, No. 9, p. 361, for Decemlwr, 1846,) was to the same elfect, and it was acF- 
judged that the Revised Statutes of New York, (N. Y. U. S., 5ih cd., p. 921, see. 10,) 
making provision on this subject in favor of the arrest and surrendermf fugitive slaves 
conccalc(^oiteboard of a vessel without the knowledge of the captain, was uncon.stitu- 
tional and void. The court in MassacliuAtts, in the case of The Commonwealth u. 
Tracy, i5 Metcalf, 536,) held that the states might secure their peace by causing fugi¬ 
tive slaves to l)e a?;rested and removed from their borders for their own security, jjro- 
vided it was not the object or purpos< of the state provi.sioti indirectly to aid the owner 
of the .slaves in rceoveiiug tbera. The .statute of Pennsylvania, in February, 1847, was 
more stringent in its opposition to aU state aid and^acco,^'gno<lation in the recovery of 
fugitive slaves. It is made highly penal for any state magistrate to take cogui/.unce 
, of the cas^f a fugitive hlave, or grant any process or ccrtificalo in relation thereto, 
it is also made highly penal for any person claiming his fugitive slave, to seUe, or 
attempt to seize, or carry liiin away in a violent, tuniultuoiis, or unreasonable man¬ 
ner, so as to disturb or endanger the public pciK'e ; ** and that it should be unlawful 
and highly penal for any jailer or keeper of a prison to use any jail or prison for the 
detention of such fugitive slaves. Th6' judges are likewise authorized nt all times to 
inquire, under a wrifof habeiis carpus^ into the cause of the arrest or imprisonment of 
any human being. The^ct of 1780, allowing the owners of slaves to bring in and 
retain them within the state in involuntary servitude for a transient penod, is rc])caicd. 
There arc provisions of a similar effect in some of the other free states, and they 
aomunt, in their consequences, almost to a ^pedLof the Act of Congress of February, 
1793, and of sec. 2 of art. 4 of the constitution of the United States, on which tliat Act 
was founded. The owner of a fugitive slave would be a)>t to be deterred, under such 
discouraging and htwardous ciroumstanceSf from undertaking to reclaim his fugitive 
slaves. The spirit of these provisions appears to be rather repugnant to the primuplc 
of compromise and mutual and liberal concession, which dictated the section in ques¬ 
tion, and indeed pcfvadcd every part the constttution of tlie United States. 

With respect to fnyiiivn f^m yush'^^rom*^one state to another, clmrged with 'Rea¬ 
son, felony, or other crime,” the Gonstf&tion of the United States (art. 4, sec. S)\ro- 


I See Moore e. llUnois^li How. U. S* 18, where Prigg’s case is explained by the court 
' 66 < 
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hia own country ao long aa iie pleases, and is not to be driven 
from it, unless by the sentence of the law prescribing exporta-. 


vilics that they shall, on demand of the executive authority of the state from which 
they fled,* be delivered up; to be removed to the state having jurisdiction of the crime. 
The Act of Congress of 12th February, 1793, ch. 7, sec. 1, has made provision for the 
case, and declared that tlie demand shall be accompanied w|th a copy of the indict¬ 
ment found, or an affidavit made before a magistrate, charging the person wirli having 
committed “ treason, felony, or other crime,*' and certified by the governor or chief 
magistrate to be authentic j and in Kiat case it is*declared to be the duty of the exec¬ 
utive magistrate of the state to which the person bus fled, to cause the person to be 
arrested and secured, and notice thereof given, and the person then to be surrendered 
to tlie executive authority making the demand, or its agent. 1 am not aware that 
there has been any judicial opinion on this provision; and os it stands, 1 should ap¬ 
prehend that on the demand being made, and the documents exhibited, no discretion 
reinaineil* with the A^ceutive of the state to wliich the fugitive had fled, and that it was 
his duty to cause the fugitive to be arrested and surrendered. Kui if the executive, 
bn wliom the requisition is made, should think proper to exercise his discretion, and* 
rciusti to cause the fugitive to be arrested and surrendered, (as has been done in one 
or more instana s,) I do not know of any power under the authority of the United 
States by whicli he could be coerced to perform the duty. Perhaps the \"t of Con¬ 
gress may be considered as prescribing a^uty, the performance of which cannot be 
enforced. The provision in the constitution of the United States is not, liowevcr, to 
be regarded as a null or void provision, or resting on the mere wilV and plea^ure of the 
state authorities. It is a suhbtaniivc and essential grant of power by the people of the 
United States to the government of tlie United States, and it partakes of u(judicial 
character, and is fitly and ea^tUftionally of judjciul cognizance. The judicial power 
of the United States extends to all coacs in law and equity arising under the consti¬ 
tution, and the courts and judges of the United States within the state tb which the 
fugitive has fled, are the fittest tribunals to be clothed with the exercise of this power, 
so that the claimant might, on due application, with the requisite proof, cause the fugi¬ 
tive to be arrested and removed, or surrendered by the marshal of the district, under 
regular judicial process, as by habeas corpus. To such a coqrsc of proceeding and to 
such a source of power, I should rather appreliend the Act of Congress ought to have 
applii'd, and given facility and direction. Such a course of proceeding would be effi¬ 
cient and more safe for the fugitive, and more consistent with the orderly and custom¬ 
ary administration of justico. It concerns the common interest and intercourse among 
the several states, and is a branch of international jurisprudence.® 


1 I'he Governor of Miis^^achusctts, in the year 1866, refused to deliver an allsgod fugi¬ 
tive from justice, upon the requisition of tjie Governor of Wisconsin, on the ground tiiat^ 
he had wi^^Jind from that state within the meaning of the constitution, and that the papers 
must conclusively show the act of fleeing to have been committed. As to what constitutes 
a legal flight, see the papers m the ct^e of Jonas ^Wyetli, on file in tlin office of the Secre- 
^ of State of MassacliuSetts. ^ 

t paric Smith, (the Mormon prqphet,^ before the Circuit Court of the U. S. for 
Chib, Mr. Justice McLean, in an elaborate decision, lays down the following prltJcip*<^;^’-«* 
1. The fj^nctions performeij by the governors on the arrest of fugitives from justice are 
under ,^e laws of the United and not of the p9i*ticular state. 
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tion or’batiishment in the given case; or unless required abroad 
,while in the military or naval service. Exportation for crimes 
rests cnti>-ely, in England, upon statute, for it was a punishment 
unknown to the common law. A statute under Eliza¬ 
beth first indicted banishment for offences. * Some of • 33 
our American constitutions (a) have declared, that no per¬ 
son shall be liaible to be transported out of the state for any 
offence committed within it. It would not be consistent with 
the spirit of that provision to preserfbe banishment as a part of 
the punishment, whatever foreign place or asyluin might be 
deemed suitable for the reception of convicts. In most of the 
states, no such constitutional restriction is imposed upon the 
discretion of the legislature; and in New York /he governor is 
'authorized to .pardon, upon such conditions as he may think 
•proper, (b) Convicts have sometimes been pardoned under the 
condition of leaving the state in a given time, and not return¬ 
ing. Ti^^s was equivalent, in its effect and operation, to a judi¬ 
cial sentence of exportation or banishment. 

3. Writ of we ezea(. In England, the king, by the preroga¬ 
tive writ of we czeat, may prohibit a subject from going abroad 
wdthqut license. But this prerogative is said to liave been un- 


*(a) Constitutions of Vermont, Ohio, Illinois, and Mississippi. 
(0) New York Uevised Statutes, vol. ii. p. 745, sec. 21. 


2. The U. S. Courts have jurisdiction on habeas corptis^ after the fugitive has been 
arrested on requisition, and may look to the suiBciency of the affidavit, 

3. The criaie must charged to have been committed: averments of mere belief are 
insufficient. 

4. The fugitive must Iinve been in the state where the crime was committed, hii?I have 
fled therefiom; and no orfe can be delivered to be tried in another state, if he were a mere 
accessory, and in a different stale from that in which the crime was committed. 

Held, in Jn re Kaine, 14 How. U. S. 103, that a justice cannot arrest a fugitive until a 
demand is regularly made; and when thus m4de, the demand is conclusive; and tiie couit 
on ftoAeas eot;pus will not inquire into the offence charged. State v. Buzinc, 4 Harrington, 
R. 672. •State t?. Schicmn, 4 Harrington, 677. It is held In re Fetter, 3 Zabr. 311, that a 
,• fugitive from any stifle in the Union, may be arrested and detained in another, though no 
requisition have then been made by the state whero'the offence was committed. 

The Act couteinplates only the case of a fugitive who is at large. In the matter of 
Troutman, 4 Zabr. 834. ^ 

It was held in iSichoU v. Coftielius, 7 Ind. Ml, that it is unnecessary for the warrant 
issued by the executive magistrate of tW stafe to which the fugitive has fled, to i^vc- 
ocMffMinied by a copy of the indictment found In the state from which he has fled, and 
that, In that case, the warrant*sufficiently showed the nuthtfrity to make an arrest, without 
producing any nutburit^ from the governor of the stafo from which the fugitive has fled. 
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known to the common law, <V^hich, in the freedom of its spirit, 
allowed every man to depart the realm at his* pleasure- The* 
first invasion of this privilege was by the constitution^ of Clar¬ 
endon, in the reign of Henry IL, {a) and they were understood 
to apply exclusively to the clergy, and prohibited them from 
leaving the kingdom without the king’s license. In the Magna 
Charta of King John, every one was allowed to depart the king¬ 
dom, and return at his jjleasure, except in time of war,- arid 
saving their faith due to the king, {b) But this provision was 
omitted in the charter of Henry HI., and in the reign of Ed¬ 
ward I. it began to be considered necessary to have the king’s 
license to go abroad; and it became at last to be the settled 
ductrii>?, that^no subject possessed the right of quitting the 
kingdom without the king’s license; ahd prerogative 
*34 * writs, which were in substance the same as the ne exeat* 
becamp in use, requiring security of persons meditating 
a departure, that they should not leave the realm without the 
king’s license, (c) By the stat?ite of 13 Eliz. ch, 3, a subject 
departing the realm without license under the great seal, for¬ 
feited his personal estate and the profits of his land. The pre¬ 
rogative of crown, on this point, seems to be conceded^; but 
until tlie king’s procFahiaiion, or a writ of ne exeat has actually 
issued, it is understood that any Englishman may g« beyond 
sea. 

This writ of ne exeat has, in modern times, been applied as a 
civil remedy in chancery, to prevent debtors escaping from their 
crediiors. It amounts, in ordinai^y civil cases, to nothing more 
than process to hold to bail, or compel a party to give security 
to abide the decree, [d) In this view wc fiave at present no 

(a) Bi*ames on the Writ of Ne Exeat, p. 2. 

(?») Blacks, ed of Majjnn Cliarta of King John, art. 42. 

(r) Beames's Ne Excat, ch. 1. » 

(J) In Indiana and Illinois this process may be granted onrbail or petition, nnd^ 
issued oi# claims, whether due or not due, and whether they be legal or equitable, 
w'here one or more joint debtors or co-suroties is about to remove out of the statO, 
witl\ his clTects, before the time of payment or oonveyanco. Revitfid Laws of Illinois, 
cdlKj 833, and of Indiana, 1838. So the writ of ne exe^.t may be granted \n Georgia, 
cases, though the debt bo not Sue. •Prince’s Big. 2d edit. p. 440. In Now - 
York there must be a dobt due and payable at the time^ and it must be an eqJulule 
debt, which can be enforced ag^iij^st the person of ^e d^eudant. Gleason v* BUbj, 

1 Olaike. 5&I. 
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concern with this writ; and in this*country, the writ of ne exeat 
is not in use, elcept in chancery, for civil purposes between 
party and party. No citizen can be sent abroad, or, under the 
existing law of the land, prevented from going abroad, except 
in those cases in which he may be detained by civil process, or 
upon a criminal charge. The constitutions of several of the 
United States have declared, that all people have a natural right 
to emigrate from the state, and have prohibited the interruption 
of that right, (a) We shall, in the course of the next lecture, 
examine particularly into the foundation of this right of emigra¬ 
tion, when carried to the extent of a perpetual renunciation of 
one’s allegiance to the country of his birth. 

4. The free exercise and enjoyment of relip^iousprofessi^n and 
worship may be* considered as one of the absolute rights of indi-^ 
viduals, recognized in our American constitutions, and 
secured to them by law. Civil and religious * liberty *35 
generally go hand in hand, and the suppression of either 
of them^ for any length of time,*will terminate the existence of 
the other. 

\ 

It is ordained by the constitution of the United States, (6) 
that (V)ngress shall make no law respecting, an establishment 
of religion, or prohibiting the free exerdse Iftercof, and the same 
principle appears in all the state constitutions. The principle is 
generally announced in them without any kind of qualification 
or limitation annexed, and with the exclusion of every species 
of religious test, (c) The charter of Rhode Islan'd, of 1663, 


(а) Constitutions^ of Vermont, Fennsilvania, Kentucky, Indiana, Misaissippi, and 
Louisiana. 

(б) Amendments, art- f. 

(c) I say generally^ for in the constitutions of New Hampshire, Maswliusetts, New 
Jersey, Maryland, North Carolina, Tennessee, and Mississippi, reli'^ious test.s, to a 
cciiain extent, seem to have been retained. By the constitution of North Carolina 
of 1776, ao person denying the divine authority of the Old or New XesiameTit, or 
truth of the Protestant rolit^ion, could hold a civil office. By the amended con¬ 
stitution of 1835, the word Protestant was omitted, and the word Chrisftan suh. 
Stituted. 

In Masaachusettsphy an order of tht^general cottrt, in 16.11, no persons were 
admitted to the freedom of tliAcomnionwealth hut such as were members of son^of 
the churches within tlic Hamo. Masaachtisett^T Ancient Charters and Laws, Bosph, 
TBIVTp* ihis law declared to be repealed in 1665. Id. 8ec, also, in 

Connecticut, or rather in that piy;t of it which, un^jl constituted the separate 
New Haven Colonv, thc«earlj^ settlers established, and enforced by law, a unifomaity 
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established a freedom of rrlij^ioiis opinion and worship with ex'* 
traordinary liberality for that early period of New England his¬ 
tory. It declared, that “no persons within the colony, at any 
time thereafter, should be in any wise molested, punished, dis- 
quicti'd, or called in question, for any differences in opinion in 
matters of religion, who do not actually distijrb the civil peace 
of the colony.*’ The principles and character of Roger Wil¬ 
liams, the earliest settler, and actual founder of the state of 
Rhode Island, in 1636, had prepared the way for such an unex* 
ampled declaration of the rights and sancity of conscience, (a) 
The legislature of Maryland had already, in 1649, declared by 
law, that no persons professing to believe in Jesus Christ, should 
he molested i\j respect of their religion, or in the fre(3 exercise 
, thereof, or be compelled to the belief or exercise of any other 
religion, against their consent. (6) Thus, to use the words of a 


of reliffious doctrine apd worship, and rf adc it requisite that every person holding a 
civil office should be a clitirch member. Trumbull’s Hist- of Connecticut/vol. i. 100, 
App, 535-7, Tiie Blue Laws of New liavon Colony, comm^n'iy oallud the Blue 
Laws of Connecticut; by an Antiquarian ; Hanford, Conn., 1838, p. 122, art. IG, pp. 
I2f, 128, art. 23. In the former editions of this work I inadvertently ap/)lic(l the 
Blue Laws to Connecticut^ largo. This was incorrect; for until 1665 Nuw Huveu 
was a dUtinet colony fiom Connectu iU; and to the New Haven Colony the Blue 
Laws €0 ao/n/nc, as digested by Governor Eaton, wore to be confined. ^The severity 
of such a religious cstahlishinont was afterwards relaxed, and by the eonstitution of 
Connecticut, 1818, perfect freedom of religious profession and worship, without dis- 
cnminuiion, was ordained. And in the ordinuuco of Congress of July I3tb, 1787, 
for the (jornimunt of the itrritorif of the Uoited States noithwest of the river Oho, it was 
declared to be an article of compact between the origitial stales and the people and 
in the said territory — a fundamental principle, to remain forever unalterable 
— th.it no person, demeaning himself in a peaceable and orderly manner, should ever 
bo molested on account of his mode of worship or religious sentiments. 

(«) The covenant into whit ft the first settlers of Providence, in Rhode Island, 
mutually entered, and which is suppoi^ed to have been drawn by Roger Williams, 
declared, that they promised to be subject to all such orders or agreements as 
Bhoold be made for public good of the body, in an onlcrly way, by the major assent 
of the present inhabiiaiits, iitftstprs of fnmdies^ incorporated together into a town fcK 
lowsbip, and such others whom Mey should admil into them, only in civil things.** 


(Address of William G. Goddard, Esq., Newport, 1843.) In this original, but brief 
udmiraldc document we see dScply laid ifie seminal principfes of freedotn of coa- 
»c»'.ce, and of a provident and guarded democracy. 

fj) Bacon’s Laws, 1649, oh. 1. See, also, Chalmers’s Political Annals, p. 219. 
This legislative Act of Maryland, in favor of religious toleration, was prior in lime to 
any ii^America, if ndt in any tountry, but it wof still limited to Trinitarian QhHa- 
Bancroft, in his^History, voi. i. p. 276, gives a true cbpy of the law, a.s talten 
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learned hnd liberal historian, (a) the Catholic planters of Mary¬ 
land procured to,their adopted country the distinguished praise 
of being. 4)ie first of the American states in which 1:uleration 
was established by-law; and ^hile the Puritans were perse¬ 
cuting their Protestant brethren in New England, and the 
Episcopalians retorting the same severity on *the Puri- *36 
tans in Virginia, •the Catholics, against whom the others 
were combined, formed in Maryland, a sanctuary, where all 
might worship and none might opprel^s, and where even Protes¬ 
tants sought refuge from Protestant intolerance. The proprie¬ 
taries of Carolina, for the better encouragement of sejttlers, 
declared, concurrently in point of time with the Rhode Island 
charter, that all persons settling therein should enjoy the most 
perfect freedom in religion, {b) So, also, Lord Berkeley and 
^ir George Carteret, the proprietaries of New Jersey, in tlieii* 
first concessions to the settlers, in 1G64, of a charter of civil lib¬ 
erties, secijred to them the full and perfect enjoyment of relig¬ 
ious libpty, by adopting the saine language as that used in the 
charter of Rljode Island, The fundamental constitutions of 
the twenty-four proprietaries in 1683, reiterated the right to the 
same ,unqualified freedom of religious profession and worship. 
In 1698, the declaratory apt of the g(?ner?4East 
New Jergey was a little more restrictive in its operations. Re¬ 
ligious liberty was confined to the Protestant professors of the 
Christian faith, and so was the religious tolerutiou allowed by 
the Massachusetts charter of 1691, and by the declaratory act 
of the general atfeembly of New York in 1691, and by the 
charter of Georgia in 1732. (c) On the other hand, the coiices- 


from Langford, pp. 27-32, Mr. Kennedy, in his Discourse before tiic Maryland 
Di*toneal Society, in December, 1845, says^ that the glory of Maryland toleration 
is not the Act of 1849, but in the charter granted to George Calvert, the first Lord 
in 1632, and who, though a Catholic, was a distinguished friend to rolig- 
♦*ous toleration. • 

a 

(а) Grahame’s History of tho Kise and Progress of the United States. 

(б) Chalmers’s J^^nals, 517, 518. The charter of Charles lL,of 30tli June, 1667, to 

tile proprieuirics of Carolina, authorized them to grant reli^ous liberty of consc^^K-^ 
^itd practice to non-conformists, -who did n<^ thereby disturb the civil peace 
pr^g^ce. See the charter in U. S* of N. Carolina, vol. ii. 1 

(c) B^radford*8 edition of the Laws of New York, 1719. Massachusetts Colony Laws, 
e<Ut. 1814* I Uoltnes's Annals, 153. It appears, is^whver, that by th^charter of lih- 
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sions of the one hundred and fifty proprietors and planters/Off 
the province of West New Jersey, in 1676, established under 
the auspices of William Penn, went to the mosti large and 
liberal extent. It was declared in them, tliat no man on earth 
had power or authority to rule over men’s consciences in 
ligious matters, and that no person should be called in question, 
or punished, or hurt in person, estate, or privilege, for the sake 
of his opinion, judgment, or worship in the concernments of 
religion, (a) In the codh of laws, or charter of privileges, 
prepared by William Penn for Pennsylvania, and adopted by 
the first provincial assembly, it was declared that no persons 
acknowledging a Deity, and living peaceably and justly in 
society,, should be molested or prejudiced for their re- 
*37 ligious ‘persuasion or practice in faith and worship, or 
be compelled to frequent or maintain any religious mirf- 
istry or worship. (6) It appears from these illustrious examples 


erties cstflbii'ihcd l»y tlfo j^iieral assembly of tbe province of New York^ under the 
Duke of York, in 1683, complete enjoyment of religious professiop and worship was 
granted to all persons who “ professed faitli ii» Gwl by Jesus Chfist/' This, of course, 
included Uomnu Catholics. It is to be observed, however, that the Duke of York 
(afterwards James II.) v’-as himself a papist. The body of laws known as tlfc Duke^s 
laws^ and digest'd and prffinhlgaa;d by a convention of deputies on Long Island, Fob., 
1665, called by Governor Nicoll, the first governor of New York under ,fho Duk* of 
York, declarcd'ilmt no per.‘<on should be molesicd for differing in judgment in matters 
of religion who professed Christianity. See an abstract of the code in Thompson’s 
History of Long Island, vol. i, p. 132, edit. 1843. 

(a) Smith’s History of New Jersey, pp. 126, 270-4. App. Nos. 1 and 2. Learning & 
Shicer’s Ooll. edit. Philad. 1757, pp. 12-2g, 153-166, 3681 382-411. In 1693, the 
legishitjire of West New Jersey prescril)ed a confession of faith as a condition of 
holdkig office, and that confession contained the declaration of a belief in the doctrine 
of the Trinity, according to the English Toleration Act of*^1689. Gordon’s Hist, of 
New Jersey, 45. 

(fc) Proud’s Hist, of Pennsylvania, vol. i. pp. 196, 206, 207, vol. ii. App. No. 2, 
p. 19, see. 35. Charter of Privileges grafited by William Penn, in 1701, and acce/jted 
by tlie general assembly, and inserted in titc beginning of the volume of the Laws of 
Pennsylvania, edit. 1775. The Puritans of Massachusetts, under the charier of 1629^ 
assumed >hc grant to them uf the free exercise of religion according to the dictates or 
conscience*, but the better opinion is, that this was a gratuitous assumption not war¬ 
ranted by any sound construction of their ohai;^er; and while thq' claimed this right 
^•fttfcftcmsclves, and exercised it without any foundatii^n in the grant, they forthwith 
, deptfd to Episcopalians the privilege tf lining their own creed and worship. Tlu| 
two^re^t historians, Grahame and Hancroft, take different sides oa this (if 

anyil^tion (^cro can really be,) under thJ charier of lS29. The former In hlit His¬ 
tory oAbe United States, (v8l.S. pp; 244-247,) ft&lows Nca| and other Puritdns of 
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LEO. XXIV.] OP THE RIGHTS OP PERSONS., 

that various portions of this country became, even in its infant 
state, distinguished asylums for the enjoyment of the principles 
of civil and religious liberty, by the persecuted votaries of those 
principles from every part of Europe. 


that age, in favor of the ruritans* claim ; and the latter, in his History of the United 
States (vol. i. pp. 371,3^2), follows Chalmers, Robgrtson, and Story, in opposition to 
it. The leading principle in the religious system of the colony of Massarlnisctts was 
the compulsory support of public worship, and #tie liability of every inliabitant to 
taxation for its support. Anabaptists and Quakers were first exempted, and next 
Episcopalians, who were allowed to pay their taxes to their own clergymen. The 
laws still in force contain the principle, that a religious establishment of the Christian 
Protestant religion and pu]>Iic worship, ought to be maintained by*lcgnl coercion. 
Oakes V. Hill, 10 Pick. Rep. 333. 

Some of the colonial governments provided for the enjoyment of rclifjiws Jfberti/ in 
• the Lirgest sense, as t^lowing every man the free exercise and enjoyment of religious 
l^fession and worship without discrimination; and this was the language of the con* 
stitution of New York, of 1777 ; and it is continued in the revised constitution of 
1346; and the singularly argumentative preamble and statute of flie assembly of 
Virginia, 1166, carried the doctrine of religious freedom to the same extent. In 
other instances, relh/hus ioleraiion was grant«W, which meant lb*' allowance of religious 
opinions and modes of worship diflering from those established by law. 'Fhe jwev- 
alcnt doctrine at the present day is in favor of religious liberty and equality, without 
the existence of any power of control, or distinction by law, or establishment. The 
Revised Constitution of New York, in 1846, seems to have set at lilicrty even the con¬ 
sciences of witnesses, for it declares that “ No perstyi slml’^e rendered incompetent 
to be a witness on account of his opinion on matters of religious belief.” 


VOL. I. 
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CONSTITUTION OF THE UNITED STATES. 

> 1 

We, the people of the United States, in order to form a more per- 
,fect union, establish justice, ensure domestic tranquillity, provide for 
the common defence, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do ordalA and 

establish, tliifl Constitution for the United States of America. 

• 

" ARTICLE I. 

• BECllON 1. 

1, All legislative powers herein granted, shall b§ vested in a Con- LoKifiaiin- 
gross of the United States, which shall consist of a Senate and House 
of*Repres(^tatives. 


SECTION II. 

1. The Plouse of Representatives shall be composed of members House of 
chosen every second ^'ear by the poople of the several states; and 

the electors in each state shall have the qualifications requisite 
electors of the most numerous branch of the state legislature. chosen. 

2. No person shall b^ a representative who shall not have attained Quaiisca, 
to the age of twenty-five years, and been seven years citizen 

thq United States, and who shall not, whgn elected, be an inhabitant 
of that state in which.hc shall be chosen. 

3. Representatives and direct taxes shall be apportioned among Kopreson- 
*thc several states ^hich may be included within this Union, accord-t^xos to be 

ing to their respective numbers, which shall bo determined by adding 

to the whole number of free person^ mcludinp: those bound to service ^ 

_ _ W - ^ ® ^number^ 

for a term of years, and excluding Indians not taxed,* three fifths of ^ 

all other persons. The actual em^ersitioii shall be made within Ad^&i 

thr%c years after the first meeting of the Congress of the United 

States, and withiii every subsec^ient term of ten^ygAs, in such man- 

ner as they shall by latr direct. The number of representatives shall 
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Limitatioa not excGfid oue for every llurty thousand, but each state shall have at 

one representative; and until such cuumepation shall be mada^ 
the state of New IIamj)shire shall bo entitled to choose .three; Mas- 
portiuu-^ sachtisetts, eight; Rhode Island and Providence Plantations, one; 
repreaenta- Connecticut, five; Now York, six ; New Jersey, four; Pennsylvania, 
tires. eight; Delaware, one; Maryland, six; Virginia, ten; North Carolina, 
five; South Carolina, five; and Georgia, three. 

Taoancies, 4. When vacancies |iappcn in the represenAtion from any state, 
how filled. executive authority thereof shall issue writs of election to fill 
such vacancies. < 

Powers of 5. The House of Representatives shall choose their Speaker and 
theUou8o.^^]j^j, and shall have the sole power of impeachment. 


SECTION III. 


Seuatofj, 1. Tlfo Senate of the United States shall be composed of two sen- 
seu. ' .ators from each state, chosen by the legislature thereof, for six years; 
and each senator .shall have one vote. * 

Immediately after they shall be assembled In consequence of 
to threv the first election, they shall be divided, as equally as may be, into 

classes x}mii classcs. The seats of the senators of the first class shall be 

vacated at tKc expiration of the sccoml year, of the second class at 

filled. the expiration of the fourth year, and of the Ihirtl clfiss at the expira¬ 

tion of the sixth year, so that one third may be chosen every second 
VttcaiioU's year; and if vacancies happen by resignation or otherwise, during 
the recess of the legislature of any state, the executive thereof may 
make temporfrfy appointments untfi the next meeting of the legisla¬ 
ture, which shall then fill such vacancies. c • 

QuaiifitJtt- 3. No person shall be a senator who shall not have attained to the 
flinatow. age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when’ elected, be an inhabitant of that 
state for which he shall be chosen- 

PresMent 4 . The Vicc-President of thO United States shall be President of 
ate. , the Senate, but shall have no vote, unless they be equally divided. 

ib. and Senate shall elioosc their other officors, and also a President 

other ofll- pj-Q tempore^ in the absence of the Vice-President, or when he shall 
exercise the office of President of the United States. 

The Boio 6. The Senate shall ’hav^ the solo power to try all impeachments. 
When sitting for that purpose, they shall be on oath or aflirmation. 
When the President of the United States is tried, the Chief Justice 
theSenaif,shall preside; and no person shall be convicted without thcconcui*-' 
rence of two thirds of the members present 
^tent of Judgment in casca of impeachment shall not ef ;tend further than 
judgment to removal from office, and disqualificat'on to hold arid enjoy any 
office of honor, trust, or profit,'sinder the United States; Tiut the 
party convicted shall nevertheless be liable and subject to indictSJfent, 
tml, judgment, aivl {uuriShment, according to law. 
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SECTION IV. 


1. The times, places, and manner of holding elections for senators y'^M\ons 
and representatives sliall be prescribed in each state by the logisla-to^ and 
tore ther-eof; but the Congress may, at any time, by law, make or 

alter such regulations, except as to the places of choosing senators. ^ regulated. 

2, The Congress shall assemble at least once in every year, and Mootings 
such meeting shall 6e on the first Monday iij December, unless they * 
shall by law appoint a diflferent day. 

SECTION V. 


1. Each house shall be the judge of the elections, returns, and 

fications of its own members; and a majority of each shall constitulejutUro of 
a quorum to do business; but a smaller number may adjourn from tiou of its 
day to day, and maybe authorized to compel the attendance of al>i*JJ'“ 
sent members, in such manner and under such penaltio.s as each Quorum, 
house may provide. • 

2. Each house may dcttirmine the rules of its proceedings, punish 

its members for disorderly behavior, and, with the concurrence /;>f two own ruion. 
thirds, expel a member. 

3. Ea?li Tious(; shall keep a journal^of its procecilijigs, and from xo 
time to lime publish the same, excepting such parts as may in their 
judgni(*.nt reqiii\«e secrecy ; and the yeas and nays of the members ofn^is. 
either house on any (]nGstion, sluill, at the desire of one fifth of those 
presen^, be entered on the journal. 

4. Neither house, during the session of Congycss^sl^ll, without the Atijoum- 
consent of the other, adjourn for more than tlirce days, nor to 

other plac5 than that in which the two houses shall be silting. 


SECTION VI. 

1. The senators and representatives shall receive a compensation senators 
for their service*^, to*be a-scertaiuej by law, and paid out of 

treasury of the United States. They aliall, in all cases, except trea-^*"’ 
son, felony, and breach of the peace, be privileged from arrest during prinieges. 
their attendance at tffc session of their respective houses, and in 
going to and returning from the same ; and for any speech or debate 
4n either house, they shall not be questioned in any other place. 

2. No senator or representative shall, during the time for which he ui‘*abiiRy 
was ele< 4 (ed, be appointed to any civil office under the authority 

^,4he United States, vhich shall, Have been created, or the emoluments 
whereof shall have been increased during such time; and no person* 
holding any office under the United States shall be a member of either 
house during his ?ontinuance ia ofl?ce. 

SECTie^f VII. 

1. All bills for 
resentatives; bui 
as on other bills.* 


raising revenue shall originate in tile House of Rep- Rovenue 
; the ^nate may»propose or coJR:ur with amendments 
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2. Every bill whicK shall have passed the House of Representatives 

and the Senate, shall, before it become a law, be presented to the* 
President of the United States; if he approve, he shall hign it; but 
if not, he shall return it, with his objections, to that house in which it 
shall have originated, who shall enter the objections at large on their 
journal, and proceed to reconsider it. If, after such reconsideration, 
two thirds of that house shall agree to pass the <bill, it shall be sent, 
together with the objecAons, to the other house, by which it shall like¬ 
wise -be reconsidered, ai^ if approved by two thirds of that house, it 
shall become a law. But in all such cases, the votes of both houses shall 
be dctermini'-d by yeas and nays, and the names of the persons voting 
for and against the bill shall be entered on the journal of each house 
respectively. If any bill shall not be returned by the President within 
ten (lays (Sundays exccpt<^d) after it sliall have; been presented to 
him, the t^ame shall be a law in like manner as if he had signed it, 
unless the Congress by their adjournment prevent its return, in which 
case it shall not be a law. » 

3. Every order, resolution, or vote, to which the concurrence of 
the Senate and House of Representatives may be necessary, (except 
on a question of adjournment,) shall be presented to tkc President 
of the Uniteef States, and befbre the same shall take elfect^ shall be 
approved by him, or being disapproved by him, shall be repassed by 
two thirds of the Senate and House of Representatives, according to 
the rules and limitations prescribed in the case of a bill. 


/ * SECTio3ff vni. 

Con(?reB8 The Congress shall have.power— * • 

to 1. To lay and collect taxes, duties, imjjosts, and excises; to pay 

the debts, and provide for the common defence and general welfare 
of the United States; but all duties, imposts, and excises shall be 
uniform throughout the United^ States: i 

2. To borrow money on the credit of the United States: 

3. To regulate commerce with foreign nations, and among the 
several states, and with the Indian tribes; *■ 

4. Te establish an uniform rule of naturalization, and uniform 
laws on the subject of bankruptcies throughout the United States: ^ 

6. To coin money, rcgulffte the value thereof, and of foreign cflih, 
and fix the standard of weights and measures : 

6. To provide for the punishment of counterfeiting the securities 
^and current coin of the United States: 

7. To e^blish post-offices and post-roads. 

8. To prompte the pVogress of Itcience and usefuf* arte, by securing, 
for limited times, to authors and inventors, the exclusive right to 
their respective writings and diJ^f^veries: 

9. To constitqte tribunals’ inferior to the Supreme Court: T^d©" 
tine and punish piracies and felonios«Jommitted on the high seas, and 
offences agairst the law of nations:' 
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10. To declare war, grant letters of marque and reprisali and make 
•rules obneemiug captures on land and water: 

11. To >aise and support armies; but no appropriation of money 
to that use shall be for a longer term than two years: 

12. To provide and maintain a navy: 

13. To make rules for the government and regulation of the land 
and naval forces: ^ 

14. To provide for calling forth the militia to execute the laws of 
the Union, suppress insurrectlobs, and repel invasions: 

16. To provide for organizing, arming, aRd disciplining the militia, 
and for governing such part of them as may be employed in the ser¬ 
vice of the United States, reserving to the states, respectively, the 
appointment of the ofBcers, and the authority of training the militia 
according to the discipline prescribed by Congress: 

16. To exercise exclusive legislation, in all cases whatsoever, over 
such district, (not, exceeding ten nfilcs square,) as may, by cession of 
particular states, and the acceptance of Congress, become the scat of 
the government of tlie United States, and to exercise like authority 
over all places purchased, by the consent of the legislature of tjie state 
in whiiji tiic same shall be, for the erection of forts, magazines, arse¬ 
nals, dock-yards, and other needful bwldings: and ^ 

17. 'I'o make all laws which shall be necessary and proper for car- 
rying into exeeV-vou the foregoing powers, and all other powers vested 
by this constitution in the government of the United States, or in any 
depafftment or officer thereof. 


^ SECTION IX. 

1. The migration or inljwrtation of such persons as any of the importa- 
states now existing shall tliink proper to admit, shall not be prohibited tain per- 
by the Congress prior to the year one thousand eight hundred and 

eight, but a tax or (Juty may be imposed on such importation, not 
cceding ten dollars for each person.* 

2. The privilege of the writ of habeas corpus shall not be suspended, of ha- 
uuless, when, in casa of rebellion or invasion, the public safety mayp^"^^ 
require it. 

3. No bill of attainder, or ex post facto law, shall be passed. BiHg ^t- 

• 4. No capitation or other direct ta^shall be laid, unless, in propor- 

tion to the census or enumeration hereinbefore directed to be ticen. Direct 

6. tax or duty shall be laid on articles exported from any state, ^o^export 
No preference shall be given by any regulation of commerce or re *- 
enuc to the ports of one state over those of another; nor shall vessels of one state 
bound to or freia one state bo obliged to «nter, clear, or pay duties 
in another, • . * • 

6. No money shall bo drawn fji^An th*e treasury, but in consequence Money to 
A* appropriatiems made J^y law; and a regular stijtement and 
of the receipts and expenditures of ail pultl^ tnooey, shall be pub- ^pprop^ 
lished from time 


1 


tion only. 
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Titles of 7. No title of nobility shill be granted by the United States, and 
jjp person holding any ofllce of profit or trust Mnder them,' shall,* 
without the consent of the Congress, accept of any present, emolu¬ 
ment, office, or title of any kind whatever, from any king, prince, or 
foreign state. 

SECTION X. 


VoTOW 1. No state shall enter into any treaty, alliance, or confederation; 
to^tho^**** grant letters of marque and reprisal; coin money; emit bills of credit; 
Tiduaiiy^'^^® anything but gold and silver coin a tender in payment of debts; 

pass any bill of attainder, ex post facto law, or law impairing the ob¬ 
ligation of (‘ontracta; or grant any title of nobility. 

Powern 2. No statc shall, without the consent of the Congress, lay any 
states fSr or duties on imports or exports, except what ftiay be abso- 

oxercist* luieh' necessary for executing its inspection laws: and the net prod- 

ouly under r ii j i • x i • i u j * • ^4. 

the flauc- vce ot all eutios and imposts, laid any slate on imports or exports, 

CongrLs. treasury of the United States, and all such 

* laws shall be subject to the revision and control of the Congress. No 
statc shall, without the consent of Congress, lay any duty of tonnage, 
keep trbops or ships of war in time of peace, enter into any agree¬ 
ment or compact with another state, or with a foreign powci^on engage 
in war, unless letually invaded,V»r in such imminent danger as,will not 
admit of delay. 


ARTICLE II. 

SECTION I. 

Executive 1. The executive power shall be vested in a Pixjsident of t^e United 
power v^a States of America. He shall hold his offiee during the term of four 
PmsKieut, together with the Vice-President, chosen for tlic same term, 

be elected aa follows : 

Electors of 2. Each State shall appoint, in such manner as the Icrislaturc 

President , « 

an<i\ice- thereoi may direct, a number ot 'electors, equal to the whole number 
Sec. .of senators and representatives to which the state may be entitled in 
the Congress; but no senator or representative,* or person holding an 
office of trust or profit under the United States, shall be appointed an 
elector. 

[3- The electors shall taeetcin their respective states, and vote b}* 
ors ofPres-ballot for two persons, of whom one at least sliall not be an inhabitant 
idont, &c. same statc with themselves. And they shall make a lisC of all 

Their pro- t^e persons voted for, and of the number of votes for each; which 
*^®*^*®‘ list they shall sign and certify, and' transmit, sealed, to the seat of the 
government of the Unitefl States, ^lirected to the.J^esident of the 
Senate. The President of the Senate shaJi, in the presence of the 
Senate and House of Representative, open all the certificates, and the 
votes shall then be counted. The person hajing the greatest numblt;, 
of votes shall be tfie^ President, if such number be a majority of thq 
whole number of electors appointed; and if there be; more than one 
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■who have such majority, and have an equal number of votes, then 
^the House of Repi^Sentatives shall immediately rhoose, by ballot, one 
of them for President; and if no person have a majority, then from 
the five hipffcest on the list, the said House shall, in like manner, choose 
the l^rcsideut. But in choosing the President, tlic votes shall be 
taken by states, the representation from each state having one vote: 
a quorum for this purpose shall consist of a member or members from 
two thirds ol’ the stsiles, and a majority of all the states shall be neces¬ 
sary to a choice. In every case, after the choice of the President, 
the per&ou having tlie greatest number of i^tes of the electors, shall 
be the Vice-President. But if there should remain two or more who f^Anuuii- 


have equal votes, the Senate shall choose from them, by ballot, tlie 
Viee-Prosident.*] 

4. The Congress may determine the time of choosing the electors, 

and the day on which they sltall give their votes ; which day shall be 
the same throughout the United Sbitcs. * * 

5. No person, Except a natural-born citizen, or a citizen of the quaiiflcjy 

• United States at the time of the ailoptioji of this constitution, shall {irertdeut^ 
be o,ligil)lc to the olficc of President; ueitlicr shall any person be 
eligible to that office, who shall not have attained to the age of thiity- 

five )c<ft’'^,*and been fourteen years a resident within the United ■ 

States, a ^ 

6. In case oi the removal of the Presidimt from office, or of his Tn ruse of 
death, resignation, or inability to discharge the powers and duties of thpomr-eof 
the said office, the same shall devolve on the Vice-President, and the 
Congress may, by law, provide fee the ease of removal, death, i"csigna- 

tion, or inability, both of the President and Vice-President, declaring 
what shall then act as President, and such officer shall act 

accordingly, until the disability bo removed, or a President shall be 
elected. 

7. The President shall, at stated times, receive for his services aoompensa- 
Compensation, whicli^hall neither be increased nor diminished during 

the period for which he shall have been elected, and be shall not 
receive within that period any other emolument from the United « 
States, or any of theift. 

8. Before he enter on the execution of his ofBce he shall take the Pwsi- 

fcllowing oath or affirmation : ^ 

^ ^ ^ , take an 

• “ I do solemnly swear (or affirm) that I will faithfully execute the oath, 
office of President of the United States, and will, to the best of my 
, ability, preserve, pfotect, and defend the Constitution of the United 

* States.” 


SECfTION IT. 

1. The President shall be coiflmandcr-ia-chief of^ the army and Fo\i^of 
navy of the United State®, and of the militia of the several states, 
when called into the actual seryffce of the United States ; he may 
require the opinion, in WMting, of the principal o%jor in eacii of the 
executive departments, upon aany subject rel^tiag to the duties of 
their respectiveooffit^s; and he shall have power to grant reprieves 
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and pardons for offences against the United States, except m eases of 
' impeachment. , 

Powers of 2. lie shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two thirds of the senators present 
concur: and he shall nominate, and by and with the advice and con¬ 
sent of the Senate, shall appoint ambassadors, other public ministers, 
and consuls, judges of the Supreme Court, and all other officers of the 
United States, whose appointments are not hercfei otherwise provided 
for, and wliich shall be 8stablishe<l by law. Ilut the Congre,ss may, by 
law, vest the appointment of such inferior officers as they think proper, 
in the JVesident alone, in the courts of law, or in the heads of depart¬ 
ments. 

lb 3. The President shall liave power to fill up all vacancies that may 
Iiappen during the recess of the Senate, by granting commissions which 
shall expire at the end of their next session. 


SECTION III. , 

'other du- 1. ITo shall, from time to time, give to the Congress information of» 
power/ Union, and recommend to their consideration such 

mcasifi'cs as he shall judge necessary and expedient; Jic may, on ex¬ 
traordinary occasions, convene both houses, or either of tkcmt ‘H^d in 
case of disagre^ement between t^em, with respect to the lime of adjourn¬ 
ment, he may adjourn them to such time as he shall think proper; he 
shall receive ambassadors and other public ministers; he shall take 
care that the laws be faithfully executed; and shall commission all the 
officers of the United States. 

* '* SECTION IV. 

Offleord 1* The President, Vice-President, and all civil officers of the United 
Hn/pnch removed from office on impeachment for, aud convic- 

ment. tion gf, treason, bribery, or other high crimes and misdemeanors. 


ARTICLE ni. 

SECTION I. 

Judicial L The judicial power of the United States shall be vested in one 
power supreme court, and in sucli inferior courts as the Congress may, from 
hoi(?*theip time, ordain and. estal^ysh. The judges, both of the suprei^fe 

ofBcoa dur- and inferior courts, shall hold their offices during good behavior: and 

luff ffOOd * • o c » 

behaMor,' shall, at stated times, receive for their services a compensatioa which 
shall not be diminished during their continuance in*office. 

SECTION II. 

E^«»ut of 1. The judicial powcr^'shall extehd to all cases it' law and equity, 
arisiug under this constitution, the laws ^)f the United States, and 
treaties made, or which shall be iJkide under their authority; to^ 
oases affecting ambassadors, other public fhinisters and consuls; to 
all eases of admiraU)'€and maritime jhrisdictiot^; to controversies to 
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which the United States shall be a party f to controversies between 
^two or more stat^, between a state and citizens of another state, 
between citizens of diirorent states, between citizens of the same 
state claiming lands under grants of different states, and between a 
state, or the citizens thereof, and foreign states, citizens, or subjects. 

2. In.all cases allecting ambassadors, other public ministers and Original 
consuls, and those in which a state shall be party, the Supreme 

Court shall have oflginal jurisdiction. In all the other cases 
mentioned, the Supreme Court shall have ap{)ellate jurisdiction, both^n-me 
as to law and fact, with such exceptions au 4 under such regulations 
as the Congress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall . Trial ot 
be by jury, and such trial shall be held in the stale where the said L-Ty jury, 
crimes shall have been committed; but when not committed within 

any state, the trial shall be at such place or places as the Congress 
may by law have directed. ' * 

f 

SKCTION III. • 

1 . Treason against the United States shall consist only in levying pefinitinu 

”, . . . . . of treason. 

war against them, or in adhering to their enemies, giving thf m aid 
and coiijfo’it. No person shall be convicted of treason unless on the 
testimony of two witnesses to the saint* overt act, or 09 confession in 
open i'ourt. 

2 . The Coiigrc 3 .s shall have power to declare the punishment 
treason; but no attainder of treason shall work corruption of blood, its pumsh- 
or foWeiture, except during the life of the person attainted. 

AirncLE IV. 


SECTION I. 

1 . Full faith and credit shall be given in each state to the public Crciifc in 

. ^ oue State 

acts, records, and judicial proceedings of every other state. And to tho pub- 
tlie Congress may, by general laws? prescribe the manner in which 
such acts, records, and proceedings shall be proved, and the effect 
thereof. • 


SECTION II. 

^ 1 . The citizens of each state shall Ije entitled to all privileges and 
immunises of citizens in the several states. 

2 . A person charged in any state with treason, felony, or other 
' crime, who shall •flee from justice, and be found in another state, 

shall, on demanti of the executive authority of the state from whied 
ho fled, be delivered up, to be removed to the state having jurisdiction 
of the crime. * • 

3. No person held to service or labos in one state under the laws 
thereof, escaping into another, * 6 all, in consequence of any law or 
regulation therein, be discharged from such aeiwice or labor; but 
shall be delivered uj on claii& of the party td ^om such service or 
labor may be (fuct 
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^KCTION III. 

Now states 1. New states may be admitted by the Congress into this Union; • 
no new state shall be formed or erected within the jurisdiction of 
^ Union, j^jjy other state, nor any state be formed by the junction of two or 
more states, or parts of states, without the oonsent of the legislatures 
of the states concerne<l, as well as of the ('ongress. 

Congress 2.,The Congress shall have power to dispose of, and make all need- 
rules and regulations respeeting the territory or other property 
territory, belonging to the United States; and nothing in this constitution shall 
be so construed as to prt^diee any claims of the Uniteil States, or 
of any particular state. 

SECTION IV, 

RopuWi- 1. Tlie United States shall guarantee to every state in this Union 
of govern- a republican form of government, and shall protect each of them 
Against invasion; and, on application of the legislature, or of the 
atete, oxocutivo (when the legislature cannot be convened), agaiiiet domestic 
violence. 

* ARTICLE V. 


«» 


Mode o( 1. The Congress, whenever tpo thirds of both houses shall deem it 
^Sr^consi-necessary, shalt propose amendments to this constitution ; or| on the 
tution application of the legislatures of two thirds of the st^v^ral states, shall 
call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes, as part of this constilrtion, 
when ratified by the legislatures of three fourths of the several 
states, or by conventions in three fourths thereof, as the one or the 
other mode of ratification may be pro[)(>sed by the Congress; pro¬ 
vided, that no amendment which may made prior to the year one 
* thousand eight hundred and eight, shall in any manner afiect the first 
and fourth clauses in the ninth section of the first article; and that no 
state, without its consent, shall he deprived of its tqual sufirage in the 
Senate. 


Assump¬ 
tion of for¬ 
mer debts. 


TWs con¬ 
stitution, 
&c. the 
supreme 
law; the 
state 

boui^* 

therloy. 

Certain 
officers to 
taiko oath 
to support 
constitu¬ 
tion. 


ARTICLE VI. 

1 . All debts contracted, and engagements entered into, before the 
adoption of this constitution, syall be as valid against the United State? 
under this oonatitution, as under the confederation. 

2 . This constitution, and the laws of the United States whiiA shall 
be made in pursuance thereof; and all treaties ma^e, or which shall 
Be made, under the authority of the United States, shall be the 
supreme law of the land; and the judges in every sta^e shall bo bound 
thereby; anything in the constitution or laws of any state to the con¬ 
trary notwithstanding. 

3. The senators and representa^I^^es before mentioned, and tlie 
members of the srtveral state legislatures, and all executive and 
judicial oificers, both*bf*^lhe United States and of, the several states^ 
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shall be b\>und ‘by oath or affirmation to swpport this Constitution; but No r«u- 
no religious test sh^l ever be requii'cd as a qualification to any office* 
or public trust under the United States. 

ARTICLE VII. 

1 . The ratification of the Conventions of nine states shall he suf- itauaca- 
fictent for tho cslabllhlnncnt of this Constitution between the slates 
ratifying the same. * 


Done in Convention, by the unanimous consent of the states present, 
the seventeenth day of September, in tlic year of our Lord one 
thousand seven hundred and eighty-seven, and of the inikqjcn- 
dence of the United States of Am(*rica, the twelfth. In witness 
whereof, we have hereunto subscribed our names. 

GEORGE WASHINGTON, 

Fresident, and Deputy from Virginia. 


• IIAMPSHIUK. 

John Laiig<Ion, 

Nicolas (rilman. 

M^sjfACirrsKTTS. 

NathanieVtJorham, 

Rufus King. , 

CON\E<^TICUT. 

William Samuel Johnson, 
Roger 5^herman. 

NieW YORK. 

Alcxamlcr»IIamilton. 

NKW .TKUSEY. 
William Livingston, 
David Brearloy, 

William Paterson, ^ 
Jonathan Dayton. 

RENNSYI. VANIA.* 
Benjamin Franklin, • 
Thomas MiiHIn, 

Robert Morns, 

Ge«)rge Clymer, 

Thomas Fitzsimmons, 
Jared Ingersoll, ^ 
*Jamcs Wilson, 
Gouverneur Morris. 

Attest, 


DELAWARE. 

George Read, 

Gunning Bedford, Jun., 

John Dickinson, 

Richard Bassett, 

Jacob Broom. 

MAUYI.AND. 

Jiunes M’llenry, 

Daniel of St Thymas Jenifer, 
•Daniel Carroll. 

VlRtUMA. 

John Blair, 

James Madison, Jun. 

NOUl'U CAROLINA. 
William Blount, 

Ricliard Dobbs Spaiglit, 

Hugh Williamson. 

SOUTH CAROLINA. 

John Rutledge, 

Charles Cotesworth Pinckney, 
Charles Pinckney, 

Pierce Butler. 

GEORGIA. 

William Few, 

Abraham Baldwin. 

WILLIAM JACKSON,.5ecr«^ary.. 


VOL. 1. 
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The Oon- 
Btitution 
declared to 
be ratiiied. 


federal 
govou- 
mcti) to go 
into oi'cia- 
lion on the 
4th of 
March. 
1759. 


[Tho following extract fromatUo Journals of Congress shows the adoption of 
the Constitution, and tlie time when it took effect.] 

JN CONGRESS. 

Satukday, September 13, 1788. 

On the question to atrreo to the following proposition, it was re¬ 
solved in the aflirmative by the unanimous votes of nine states, viz: 
of Now Hampshire, Vassaehusetts, Connecticut, New York, New 
Jersey, Pennsylvania, Virginia, South Carolina, and Georgia. 

Whereas the Convention assembled in Philadelphia, pursuant to 
the resolution of Congress, of the 2l8t February, 1787, did, on the 
17th of September, in the same year, report to the Unite<l States 
in Congress assembled, a Constitution for the people of the. United 
States; wherniipon, Congress, on the 28th of the same September, 
did resolve unanimously, “ that the said report, with the resolutions 
and letter accompanying the same, be transmitted to the several^ 
Legislatures, in order to be submitted to a convention of delegates 
choscK in each state by the people thereof, in eonfonnity to the 
resolves of the Convention made and provided in that«* ase : ” and 
whereas the C®*^3titution so ro^rted by the Convention, and by Con¬ 
gress transmitted to tho several Legislatures, ha.s been ratiffed in the 
manner therein declared to be siiflicicnt for the c^thbli.shincnt of the 
same, and such ratifications duly authenticated have btuni received by 
Congress, and are filed in the office of the Secretary ; therefore, 

Itesolve^f^ That the first Wednesday in January next be the day 
for aj)pointing electors in the several states, which before the said 
day shall have ratified the said Constitution; that the first Wednesday 
in February next be the day for the electors to assemble in their 
several states, and vote for a President; and that the first Wednestlay 
in March next be the time, an<l*tlie present seaf of Congress the place, 
for commencing proceedings under the said Constitution. 


AMENDMENTS TO THE CONSTITUTION OF THE 

UNITED STATES. 

[The following amendments were proposed at the fii^st session of tho first 
Congress of the I’nited States, which was begun and held at the city of Now 
York, on the 4th of March„1789, and vero adopted by th^ requisite number of 
States. 1 vol. Ifaws ot the U. S. p. 72.] 

‘ R«trlo- • 'article I. 

lionB on ^ ' 

ihe powon Congress shall cnakc no law respecting ah establishment of religion, 
gfeM?” or prohibiting the frefc exercise thereA’; or abrid^ng the Ireedom pf 
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apoGcb, or of the press; or the right of th(? people peaceably to assem- • 
ible* and to petition#the government for a redress of grievances. 

ARTICLE IL 

A well-regulated militia being necessary to the security of a free HiKht of 
state, the right of the people to keep and bear arms shall not 
infringed. Hnun, &c. 

ARTICLE HL 

# 

No soldier sliall, in time of peace, be quartered in any house with- Qunrtw- 
out the consent of the owner; nor in time of*war, but in a manner toa"yr8**&c.^ 
Ik) prescribed by law. 

ARTICLE IV. 

The right of the people to be secure in their persons, houses, papera, Search- 
and effects, against unreasonable searches and seizures shall not be 
violated; and no warrant shall issue, but upon probable (>ause, sup-* 
ported by oath or^iffinnation, and jvartieulavly describing the pia(*e to 
,be searched, and the persons or things to be seized. 


ARTICLE V. 

No p(^*so*i shall be held to answer for a capital or otherwise infa- Procecd- 
mous crime, unless on a presentment <Jl' indictment of^a grand jury, 

I'xcept in cases arising in the land or naval ti)rces,/6r in the militia, 

I * . . eluii^jcd 

when in actual service, in time of war or public danger; nor >hall any with 
pi;rson be subject for the same offence to be twice jiiit in jeopardy of 
life or^iinb; nor shall be compelled, in any criminal case, to be a wit- 
ness against himself, nor be deprived of lile, lib^rt}*^ or property, with- rights, 
out duo prwess of law ; nor shall private propiu'ty be taken for public 
use without just compensation. 

ARTICLE VI. 

In all criminal prosecutions, the acensed shall en joy the right to a Further 
speed\ and public triS, by an imjiartial jury of tlie stale and district 
wliereln the crime sliall have been committed, which district shall have 
been previously ascertained by law, and to be infonned of the nature 
and cause of the accusation; to be confronted with the witnesses 
against him ; to have compulsory process for obtaining Avitnesses in 
hi^ favor; and to have the assistance of oounsel for his defence. 


^ AR'LTCLE VII. 

* In suits at comnufn laAV, where the value in controversy sliall exceed of 

twenty dollars, the right of trial by jury shall be preserved; and noju^,^^ 
fact trieil by a jur;^shall be otherwige reexani^cd in any court of tlu 
United States, than accordii|g to the rules of the eommcAi law. 

^ ARTlCilSE VIII. 

Excessive bail shall not be jrequiml, nor .cxje^ive fines imposed, ^ Exrwsiyo 
nor cruel and un4i3ual»puDisliuici||ts inflicted. 
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ARTICLE IX. 

Oon- The enumeration, in the Constitution, of certainVights, shall not be" 
construed to deny or disparage others retained by the peoiM^ 

tiOD. 

ARTICLE X. 

Powers Tlie powers not deh^^ated to the United States by the Constitution, 
the States. Hor prohibited by it to the states, are reserved to ^he states rcspective- 
, ly, or to the people. * 


[The following amendmeift was proposed at the second session of the third 
Congress. It is printed in the Laws of the United States, 1st vol. p. 73, as arti¬ 
cle 11.] 

ARTICLE XL 


licstric- The judicial power of the United States shall not be construed to 
rtidai'poff-,extend to^any suit in law or equity, commenced or prosecuted against 
one of the United States by citizens of another state, or by citizens or 
* subjects of any foreign state. 


[The three following sections were proposed .as amendments nt the first ses¬ 
sion of ihe eighth Congress. 

Tlicy are printed in the Laws of the United States as article 'arvii^.VE.] 

( «■ 

ARTICLE XII. 


Mode of 
electing 
ihe Pn‘8i- 
dcni^nd 
Vice-Presi¬ 
dent of tho 
Unit«‘(i 
S:ates. 


1. The electors shall meet in their respective states, and vote, by 
ballot, for Presiclcnt and Vice-President, one of whom, at least, shall 
not be au inhabitant of the same state with themselves; thei^ shall 
name, in their balfot3,\he person virted for as President, and in dis¬ 
tinct ballots the person voted for as Vice-President; and,they shall 
make distinct Ii.sts of all persons voted for as President, and of all 
persons voted for as Vuve-President, and of the number of votes for 
each, which lists they shall sign and certify, and transmit sealed to the 
seat of the government of the United States, dinilcted to the President 
of the Senate; the President of'tlie Senate shaV, in the presence of 


^ the Senate and House of Representatives, open all the certificates, 
and the votes shall then be counted: the persen having the greatest 
number of votes for President shall be the President, if such number 
be a majority of the whole number of electors apjiointed ; and if no 
person Imvc such majority, tlfcn from the persons having the highest 
numbers, not excelling three, on the list of those voted for as Presi¬ 
dent, the House of Representatives shall choose immediately, by ballot, 
Presidont./l^^<‘ President. Rut in choosing the President, the votes shall be taken ' 
by states, the representation from each state having one vote ; a quO’- 
rum for this purj)ose shyll consist of a member or yiembers from two 
tlunls of the stJlto.s, and a majority of all ^he states shall be necessary 
to a clioice. And if the Ilduse of Representatives shall not choose a 
President whenever the right of cho^o shall,devolve upon them, before 
the fourth day of A^ar^'h next following, th^n the Vice-President shall 
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act as .President, as in the case of the death or other constitutional dis¬ 
ability of the President. 

2. The ijerson having the greatest number of votes as Vice-Presi- Vice-Pres 
dent shall be the Vice-President, if such nuinber be a majority of the*'***^^' 
■whole number of electors appointed ; and if no })erson have a majori¬ 
ty, then from thii two highest numbers on the list, the Senate shall 
choose the Vice-President; a quorum for the purpose shall consist of 


two thirds of the w^iolo number of Senators, and a majority of the 
whole number slmll bo necessary to a choice. 


3. But no person constitutionally ineligilile to the otnee of Presl- ib. 
dent shall be eligible to that of Vice-President of the United States. 


[In the edition of the Laws of the United States before referred to, there is an 
nnKuidment printed as article 13, proliibiting citizens from accepting titles of 
nobility, or honor, or presents, ollices, &;c., from foreign nations, but by a 
message of the Prc‘'ident of the United States, of the 4tli of Fchrujry, 1818, in^ 
answer to a lesoUqion of the House (»r Kepresentative®, it appears that this 
nmcndmoiit. hsid been ratified <»ity l)y twedve states, atid thcrelure had not been 
adopted. Sic vol. v. of the printed papers of the 1st session of the 15th Con¬ 
gress, No. 7G. 
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Ahridqmenia of tlio law, 5G9. 

Absolntn nifbfs, GIO. 

of personal safety, G*21. 
of»|K^si»iJal eliaractcr, 631. 
of pci^onul Ill)erty, (>43. 
ofVelij^toiis rlmrly. 657. 

Aefs of (.^omjnss ^uul of i.((jisl(ii(tre, (iiQQ 

* iStalutes.) 

Adjmfiratlous, force of, 530, 541. 

Adiatr^iU^ Courts^ when to piococd hi nni 

as to pri/.c, 396. 
crlminnl jiin''<1iction of, 397*404, 
nature of pmeoeilinys in erimimil 

cases, 404. 

have jurisdiction of ca.sc.s of for¬ 
feiture and sei/.nro, 419. 
as instance courts, 422-127. 
a'’ pri/o courts, 39;j~422. 

(S(;e Adinh'tiUi/ JitrisdiHton.) 

forms of writs and other proccs.sid, 

426. 

Admit aUif jurisdlvlion^ (sco Adiiiirtdt^ 

* Courts,) 

in prize cases, 394. 
as to prize made on shore, .395. 
when lost as to i)nze, 396. 
in criminal cases, 397, 403, 415. 
when it attaches, .398, 401, 40.3. 
liORV distinguished from common 
t# law, 405, 413, 414. 
of niari^nie causes and contracts, 

409-423. 

history of, tweed, 406-410. ^ 

in <*ases of'^encrul avcnige and 
salvage, 411, note, 4t2, 415. 
none to enforce spccilie perfonn- 
ance of contracts, 4ia^oto. 
of charter-parties, 41?, 414.^ 
what are civil cases of, 41 
is exclusiii^, 42?. 


Adm h'idiy jurisdiction. 

ill cases of mortgage of ships, 414, 

note, 415, liote. 
as to matters paitly on sea and 
partly on land, 422. 
of maritime hypothecations, 423. 
within et^ and How of ti<k', 405, 
y _ 409, 422. 

Upon ifavigable rivers, 408. 
as to .salvors and seamen, 424. 
in personam .and in rem^ 425, 426. 
Agent of a state may be sued in federal 
, courts, 388. 

Aliens, by Hoinicil, 84. 

condition on breaking out of hos¬ 
tilities, 66. 

where sue for a tort, 340. 
rights to sue in fciicral courts, 381. 
excluded from enumeration, 245, 


note. 

Alliance, offensive and defensive, force 

of, GI. 

ctfect on licenses, 80. 

Ally, cooperating, liable toconfisewrion of 

projicrty, 80. 

not to trade with enemy, 80. 
included in treaties of peace, 177. 
|^m6ass«</o/'s. free from arrest, 15. 

immunity of, established, 191. 
when suspended, 40. 
grades of, 48. 
binding acts of, 49. 

Animus manendi, 86. I 

Aivxexation of territory by Congress, 280. 
Appeal, in criminal cases, 361. 

Armeel neutrality^ the, 135, ICO, 161. • 

• accession of England to principles 
• of, 137. 

Arms of the sea, 29, 32. 

Arrest, by sc^gcniit-ut-arms, 253. 

Iiy deputy of, 254. 

A7’ticle3 of confederation, 220. 
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Assignee^ right of, to sue in federal coiirtr, 

387. 

Attachmpnt^ in rew, 285, note, 
lien by, 266. 

procectlings by, in remj binding, 

285. 

forjeontempt, 347. 

^Worney-General of United States, 344, 


UacoHy Lordy his definition of war, 58^ 
his writings, 568. 

Bixily in the Roinuii law, 584, note. 

BatfiCy maritime code, 136. 

Bank, national, not to be taxed by states, 

4 ^ m 

11 . 

authority of congress to ereate, 

270-276. 

aif Jiority of congress to create un- 
• dcr confederation, 276, note. 

* of U. S., right of, to sue in the fed- 
. erui courts, 38.5, 3U0. 

not taxable, 477. 

Bankrupt iaiosy 4 ill. 

Barhartj iStaltiSj 197-199. 

Baxffif (see Anns of the .sm.) 

BeUiyarentSy rights of, with respect to each 

\ other, 99. 

Bilh of Cretlity what, 4.56, (see State.) 

Bill of liiyittSy hi'.rory of, 612, 61.3. 

Engli'.h bill of rights, 617, 621. 

“ petition of rights. 617. 

“ Magna CharlaiGH- 

Conneetieut colony, declaration of 

1630, 612. 

New York colony, declaration of 
169i and 1708, 612. 
various American declarations of, 

611, 621. 

Biarksfonet 574. 

Blockade^ law of, 150. 

definition of, 151,152, note, 
^suspension of, 152. 
ending of, 153. 

piesenee of adequate force, 151. 
when binding, 109, note, 
precludes egress and ingress, 153. 
notice of, essential, 154. < 

notice of, constructive, 154. 
intent to violate, eflect of, 155,156. 
breach, j>cna]ty of, 157. 

BrartoHy 562. 

fit itton/Treatise. 563, 

Builainaqni, 18 . 

Bynl^erslioek^ on marine jurisdiction, ,10. 


Capture, maritime law of, 81.* 

rights to vest in the soveVcitjn, 112. 
>vben title to complete, 113. 


Capture^ after peace concluded,‘fso, 181. 
jurisdiction, 391, 

where it givtSs title to property,/ 

, 121 - 12 : 1 . 

Cartel skipy 80. 

Cases arising under the con.stitution, 362. 
Ca.sus forderiSf 60. 

Ceded territoriesy (see Cotiyress, and teni~ 
iories ceded, and cession of 

f territory.) 

jurisdiction over, (sec State and 

Cunyress ,) 

Cessio hoxwrumf what, 475. 

Cession of territory^ 186. 

j)os8e8sion necessary to complete, 

18G. 

laws, municipal, how aflectcd by, 

186, note, .536. 
state not bound to indemnily for 

loss by, 188. 
in places ceded to U. S. 4.12, note. 
CArtnrery, reports in, 552. 

Chira/ry, its influence, 11. 

Circuit ConrtSj orgaru/.ation ajid power of, 

3.15, .130. 

jurisdittion of, 336, :J37, .1.18. 
jurisdiction of, not lo^^ hy change 

of domiciL 388. 

A / 

Citizens^ domiciled abroad, 84. , 

may not engage in foreign war, 

* ' 111. 
effect of war upon, 105. 
rights of defence, 105, 106. 
not to cruise against frieiullv pow¬ 
ers, 111. 

^ may not sue a slate in c*>uris of 

S. .126. 

not to cruise without commission, 

106. 

not to cruise against tlieir own 

country, 200. 

Civil law, the, 577. 
j early Uomrfi law, 578. 
twelve tables, 583. 
prajtorian law, 591. 
responsa prydcntuniy 592. 

Cicero. 593, 594, 595. 
age of Augustus, 594. 

Tapiniau, lilpian, Caulus, &c,, 597. 
Thcodosian Code, 598. , 

Tribonian, 598. 

corpus juris cwilis of Justinian, 

/ 599, 

the Code, 599.* * 

the Institutes, 599. 
the Dige.sts, 600. 

• the Novels, 60^ 

disturbed by barbarian invasions, 

* 603. 

study of, revived, in the 12th cen- 
\ ^ tury, 6«5. 

ri'ception of, in England, 606 . 

Civil lij^aty, 610. 

I rar in othef stat^, 24. 
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Civilsnif, in what district to be brought, 

• 33B. 

Cleiks of U. S. ConrtHj 344. 
how ^|>pointo«f, 344. 

Coftstfuff hnu'ip^ ett’ect of, 488, 491. 

(hih/irfitioUf 530. 

Coke. 545, .5^7. 

(hl/imon^ when District Court has juris¬ 
diction of, 409. 

Cohninl trade of the tnciny, 90. 

Colomc^i carry laws with them, 535. 

Aineucan, ihcir rights asserted, 

612-618. 

Cohimhia^ Distriet of 279. 387, 431. 

Co/nmr?r(Vi Bdli^ 116,169. 

Commerce, genera! right of, .34. 

claims of Portugal and Russia, 36. 
treaties of, 36. 
witlj tiu; enemy, 77. 
to be regulated liy eongress, 484. 
between several states, wliat, 490, 
■* 491. 

power to regulate ineliides lieensc 

lilWH, *191 

internal, not to be' controllOil by 

eongress, 188, 490. 
|•l)wf^ of (ongre-'S to regulate, ear- 
nes no grant <if property, 497# 

Coinmh'<%tn to rnii''e n (|nisitc, 106. 

unlawful ^igain.st a friendly power, 
• ■ 111 . 

(\‘nnmon htu\ dormilion of, .533. 

^ its .‘'onrees, .533. 
how far adopted in the federal 

courts, 37‘i> 381. 

growth of, 53.3. 

ad(?pted in the states, 534. 

follows colonies, .534. 

applies to iinpea<*liments,381, note. 

applies to federal courts, .378. 

(i ti « a ('xeei)t in 
criminal cases, 367. 

('ommons, houac of 249. • 

Com}fu((itiot\ of'time, 171. 

CofirealuH’nt of papers hy a neutral, 167. 

Coiu'urrent power of tHe states. 431, (see 

/Stales and Siafp Courts.) 
jurisdiction, 442, (sec States and 

State Courts.) 

Confederation, early steps towards, 213, * 

articles of, *220. 
i:wl»eeility of, 222-228. 

Confiscation of enemies' property conse¬ 
quent on wtir, 69. 
debts, doctrine in England and 
United States, 7.3, 75. 
not allowc^l, of property wrong¬ 
fully taken liiifore war, 76. 
of enemy’s properly on commence¬ 
ment of w ;r, 75. 
contraband article.s,148, lA. 
for breach of blockade, IW. 
carrying jjispafcches, 153. J 
as foundation of title, (see^it/e.) 


r 


Couiiress, legislation of, supersedes state 

legislation, 455. 
may punisli the bringing of coun- 
tcifelt coin into U. S., 485. note, 
power of, to regulate connnerce, 

✓ 484. 

of 17.54, 214. 

of 1765, 216. 

of 1774, 217. • 

its constituent parts, 232-2.34. 

• privilege of the two houses of, 25.3. 
power to punish for contempts, 

• 253-255. 
general powers of, 255. 

rules of proceeding of, 256. 
mode of passing laws by, 257. 
authofitv to creute a bank, 270-276. 
authority of, relative to taxation, 

(see Taration.) 

preihnption, rjght of, 280. 282. 
aunexaiiou of territory by, (see 

Anneration.) 
to provide for proof of public rec¬ 
ords,*2,83, (sec IlvCords.) 
power over milit*iv, (see Mditia.) 
power of, as to inlernal improve¬ 
ments, 291-294, 
power over domestic territories, 

430. 

powce of, over conquered and ceded 
territories, 4.31, 482. 
right of, to impose laws, 536. 
Constitution of the United States, (sec Ap- 
^ peiuhr.) 661-670. 

•how and when formed, 227-229. 
Constifntiomd pouur, its test, 349. 
Constitutinnalifij of htwSf 503, .510. 
Constrnetion of statutes, 519, 525, 530. 

of Uevised Statutes, 523. 

Consular System of the United States, act 

to regulate, 57, note. 

Consuls^ defined, .50. 
duty of, 51, 52. 
have no judicial powers, 51. 
not protected as ministcrs^*05, 56. 
nations not hound to receive, 51. 
to assist in arresting deserters, 52. 
enlarged powers in foreign ports, 

51, notes. 

ContemptSj when punishable by congress, 

253, 255. 

may bo punished by U. S. courts, 

332, 333. 

Continuous voyage, 94. ^ 

Contraband of war, 143-150. 

what articles constitute, 148, 148. 

* provi^i<jns, when, 145, 146, W8. 
provisions, how affected by desftna- 

tion, 147. • 

articles of native growth^ 147. 
raw materials, 147. 
in^ncmeuts of war, 148. 
penalty for carrying, 149. 
not to a;foct vessel, 150, note* 
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Contrad^j protected against stjfte Ul^v^, 

*163. 

eommeroial, with an enemy, 77. 
public contracts with an cnciiiv, 

184. 

lews, impairing the obligations of, 
'•v 403. 

Contribution'^ levied by an enemy, 102. 
Omusf'l in Courts of U. -S’., 342, 343. 
Conutn fe.it coin, bringing it into the U. S. 

]>unishablc by congres%, 48.'), siotc. 
Courts may declare laws unconstitutional, 

503, no. 

federal, how far common-law juris¬ 
diction in criminal ca.scs, 307- 

370, 3!H). 

principles of common law applied 

in, 372. 

jurisdiction of criminal cases itt 

admiralty, 375. 
jurisdiction of^ military and naval 
crimes and oUences, 375, 37G. 
how far common law and stale 
laws are«rulcs of decision in, 

376, 379, note, 
jurisdiction, when an alien is a 

party, 381. 

jurisdiction of, against person not 

in district, 382. 
jurisdiction, between c. izens of dif¬ 
ferent states, 382. 
when a party is a corporation, 384. 
right of V S. to sue in, 385, 
rigiit of trustee to sue in, 387. 
right of assignee to sue iti, 3'’>7. 
foreign corporations may sue in, 

3S.5. 

inhabitants of District of (^olumbia 
may not sue in. 387. 
inhabitants of territories may not 

MIC in, 387, 388. 
jurisdiction, when state a party in 

interest, 388-30i». 
state not to be sued by indivirluals 

in, 388 

agents of slates may be sued in, 

388, 383. 

jurisdiction of, in admiralty, (see 
Admiralty Courts^ Admiralty Jn- 

lisdietnm.) 

jurisdiction over ceded territories, 

4.31 

proceedings and exe<‘utions in, reg¬ 
ulated by congress, 441. 
process and decisions, how affected 
by state laws, 441, 442. 
Circuii'. m U. S., ( see Circuity Snpet\or, 

^ Slate ('ourts.'l 

^ Court of ClaimSy of U. S., jurisdiction of, 

328. 

judgments not binding till ron- 

fiVipcd, 328. 
congress may overrule decisiiliis of, 

f 328. 


Courts Martialy naval jurisdiction of, 377, 

note, 399, 402. 
Crimes at sea^ under statutes of Unite<r 

vStal -s. 397-403. 
Criminal cases, jurisdiction (»f, in fe<lcral 
courts, (see Cedend (\nirts) 
concurrent jurisdirrion, (see Cour/Sy 
Ftdinil hisinrt Conrf'>,) 438. 
Criminals, duty of surrender of, 40, 44. 
Cruise, riglit of, 106. 

when cniisiT liable as pirate, 111. 
with double commission, HI. 

D. 

Darnayes, measure of, in cases of tort, 630, 

note. 

Death, punishment of, 62.5. 

/)ebisy assumption of state, 440, note. 
/k-rlaialion of Independence, 219. 

of war, mode afid form of, 62. 
DeJictmn, 96, 133, 158. 

Ihpnty Maishal is officer of Hist. Court, 

347. 

amenable to its juri'Sfliction, 347. 
Oespafehes to the enemy, 158. 

Direct tax, 277. 

Visroreiy, as found.ition of tide, (see 

Title.) 

right of, 187. 

how far it imposes laws of diaeov- 

eier, 187. 

District Courts, organization and jurisdic¬ 
tion of, .339-342- 
jurisdiction, as conns of eonumm 

" law, 427. 

in cases of seizure, forfeiture, and 

torts, 427. 

in eases of hankruptev, 429. 
us prize and instamr euuits in ad¬ 
miralty, 391-397. 

. criminal jurisdiction of, in admi¬ 
ralty, 397, 403, 415. 
no appeal in criminal eases, 361. 
damages in, for marine tort, 403, 

407-410. 

admiralty and rnaritiim^ jurisdic¬ 
tion of, 41G-422. 
cognizance of seizures and forfeit¬ 
ures, 416, 418-420. 
jurisdiction in salvage cases, 426. 
jiuis<!iction as to pilotage, 426. 
jurisdiction docs not rest on stat¬ 
ute, 408. 

not limited to tide waters, 408. 
District of Columbia, ir^' ahitants of, may 
not sue in Icdcral courts, 387. 
power of the courts of, to issue 
\ ' mandamus, 431. 

Doctor ard Stut'ent, 566. * ** 

Documents concealment or spoliation of, 

ii|*htra], for ships, enumerated, 1G6. 
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Domnh, 175, 280. 

Doinivil, wilt'll confers hostile character, 
. • 84,89. 

test of, 86, 87, 
wli;it*a fhiiiiire of, 88.‘t. 

(loos not ad’ort jurixlirtion of Cir¬ 
cuit (\)iirts, 387. 
coinmcrcinl, 81, 85. 

Ihuunion over Mifyccts Jin<l vessels at sea, 

29. 

Jyroits of the {uliniraitv, 107. 

Duties, not to he imposed by slates, 441. 
lien for, 271. 


E. 


JC</t'n*s Tli'portSy 5.57. 

Kfihii, Lord, 557. 

Klfvtois of TVesident, 299. 

KlemenUtrif u'/'ifers on common hii\ 5l)l. 

Tiracton, I lUlcion, (5)kc. Hale, 
iLc., 562, .56.'>, r>'i7, 571. 
Blaekstone’s ('oinmeiUaries, 571. 
fCmhmjo, bo'.iile, when laid. 70. 

]*reliiiiin.irv to war, 70. 
f’dnlKl.ssiuhns, i.ink of, -18. 

of, I'l, 47. 

mav lie lohiM’d, 49. • 

^ • * 
how far ilieir acN hind, 49. 

f\miifr<i!i'in, im h* o^, 657. 

Kimndif tlomnni, ri;;hts of I'on^irc'S in 

making iniermd inj[)io\ omi'nls, 

• 292. note. 

/Gamy’s pio[)('rly, how'iitK*cte<l hy .•'latt' of 

wtr, 6f>. 

declutches not to be candid, 158 , 

159. 

confiscation of ship, penalty, 158. 
Encmn, frade with, unlawful, 77. 
as to eonirneice, 8‘1. 
hy ou ninjij the soil, 84. 
liy residence, Hil-89. 
hy .sailing; under lii.s ilag, 95. * 

old laws as to, 99 
icolonial trade of, 90. 
property on hos^nl a ueotral, 91. 
KmjUsh ift-cisions, their wciglit, 81. ('iCC ..Itf- 

jurhrafions.) 

Enlistment, aj^ainst friendly poweis, un-^, 
* lawful, 131, 132. 

Eintlptice in liliod, 63.5-642. 

Executuv. (Irfiuiimnit, nature and unitv 

of, 295, 296. 

Expeditions in neutral territory a;;ainst 

frh ndly powers, I3f, 132. 
Ex post facto laws, what, 456, {^ec iS*ti(e.) 
Extradition, whctl^ranted, 45, note. 

» ♦ 


E. 


Fauces terree, 406. 
Fearne*s treatise,* 57t}.* 


^dcialist, its.character, 261. 

Federal courts not to iuteifcrc wdlh state 

courts, 462. 

Fisheiies, liiternal, may be regulated by 

states, 497) 

FitdiertH’ri's abndgment, 566. 

PVtof of tlic enemy, 95. F 

P%fa^ 563. 

P'oiviijn commission to crui-e, 111. 

prince or state may sue in V. S. 

^ eouiis, .326. 

public vessels not subject to hx a] 

laws, 16.f 164 
property, when protected in war, 

66, 68, 76 

state, in whnt name to sue, 326. 

Phieitjnors, their rights and duties, 10. 

Forjeiinns, juri-sdu-tion of, in adiunalty 

courts, 418, 120. 

F'nrms of pmcc't, 441. 

P^oitfscui’s tiKilisef .''64. ^ 

Ftee ships, 135. 

Fn iijhi i-arned hy neutrals carrying eye- 

niy*s goods, 1.34 

when earned hy captor of cnemyV 

' vcs.sel, 141. 

Fmjilicis from ju'iticc, 650. 

eoustituiionnl provisions. t)5.5. 
how far stale cxccufivr may refuse. 

10 deliver, 651,6.52. 
npoTf*wluit evidence nrivst may l>c 

made, 6.53, 6.51. 
from justice, surrciuh-r of 42 
from service, mode of neaptiire, 
, 45.3. 

* “ law of 1850, relative 

to, 451. 

651, note. 


Cr. 


Ganmhnent, judgment in proceedings 
hinding, 286, (sec Judijmnits.) 
(tvnnan ronjidenicy, 225. 

Gdhert, I«oni Cli, Baron, works4?f, 572 
(xlanuille, .561. 

doodsy neutral, in enemy’s ships, free, 

138. 

liable to captor’s freight, 141. 
(lOvernmeMt de facto, 27, 177. 
a mud jury, 621. 

iiiei.ks, llieir advance in national law, 4j 

5, 22. 

Greek gocemment \r\ 1832,26. ^ 

Grotius, eflei't of his w'riiingiJ, 1C. 
his successors, 18, 20, ^ 

* opiniot) oil capital puiiishiWiTt j626i 


II. 


Hubeo§ ctrpns, writ of, 643. 

act of 31 Clmiles 11., c. 2, G43' 
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Haeas coi-pui, New York statolo rclatinj' ! 

to, fi4S. 

when habeas corpus docs not lie, 

648. 

to remove a foreijrncr from state 

jurisc1irti<in, 385. 
Vr^^en granted by United States 
courts, 3:30, 333, 35y. note, 
jurisdiction of state courts in ro- 

ppeet to, 448. 
in cases of fugitives from service, 

'453. 

BoU’^ Sir Matthew, Ulcas of the Crown, 

.773. 

Ilamlltony Alexander, on confuscuting 

del>ts, 74. 

Iitiidtnrkp,Jjon\ Cl)., 5.5t). 

Ihiirkins^ on criininnl law, 573. 

Ihttds of dpjHirlmp.ntSy ilieir amenahility, 

31.3, 4:j‘i. 

High and low v'afpr^mark^ as to jurisdie- 

tion, 405, 

High seaSj what. 406, 408, 

Bisiory of the law of nations. 4-i!0. 

‘ American .Union, 212-2.30. 
of treatises, .561-576. 
law reports, .542-.56(). 
civil law, 577-609. 

//o^or/’s n ports, 546. 

Ifolbe's thfvnj, .58. 

Ilvwine reph giaiidoy 453, 650.'* 

JJo!>(0(JPf 117. 
llosUh' mnhargn, 70. 

character, hy holding lands in ene¬ 
my’s country, 84. 
cliar.ictcr, by residence, 86. ’ 
hy (olonini trade, 90. 

English rule, 91. 

when person or property is, 83-98. 
character, when acquired hv traf¬ 
fic, 84, 89, 91. 
character, when acquired hy sailing 
under cnemy’.s dag, 95. 
Bouse of Ibpresentath'cSy 2.38. '*• ! 

members elected by districts, 244. | 


I. 

Impeachments, 313. 

Import duties,, 271. 
hnpnsis laid by states, 4.38-440, 441. 
Impressment of seamen denied hy United 
^ S^tates, 162, n. 

Imprisonment, relief from, by habeas coi- 
_ pns, 644. 

ImprotSmnts, internal, bj’ fongiess, 292, 
' 293. 

* Independence, declaration of, 219. 

Indians, their original title to lands, 280. 

Indirtmevts, 621. , 

IndovRff, retjuisites of snit by, .W, pote^ 
Infidels. ODitiions concernintr. li. 


Informations, 621. "' 

Injunction, not to be granted by federal 
courts tf) restrain state, 462. 
when federal courts may grant,' 

.341. 

not to be granted by slate courts to 
restrain federal, 4T>9. 
Insolvent laws, their constitutijJnality, 4 7.3. 
state, discharge under, ulieu valid, 

472-175. 

Insperfion Ians, statii may regulate, 492, 

49.3. 

Instance court in admiralty, what, 392-.394, 

422, 426. 

Instruction of representatives, right of, 618, 

note. 

Insurrection, how put down hy states, 4.)5. 
Intercourse witli an enemy illegal, 77. 
Internal inipioremenls liy congress, 292, 

293. 

InUmationid law, 62. 

Inirrpretatiim of trcatic.s, 182. 

of the constitution, 26‘2. 
of statutes, 519, >25, 529. 
interrention, rights of, 21, 24. 

when ju''litiahlc, 24, 26. 


« J. 

I 

Jeopard)}, putting a partv, in, 622. 

Judges, how apj»oirited,‘ 316. 
their support, .317. 
term of otliee, .317-320. 
term of office in the sever-nl .states, 

32()-.323. 

how',and hy whom im])cached,.320- 

" ,323. 

of U. S. may grant ne oreats and 

injunctions. .332. 
Judgments, of tribunals of other states. 28.3. 
faith due to, when duly nuthenti- 
, 'cated, 28.3. 

' remedy on, subject to legislation, 

472. 

««/ tiel record, when good plea to, 

“ 284. 

of justice of peace, not within con¬ 
stitutional provisions, 285. 
defendant must have due notice of 

snit, 284, 285. 

what is such notice, 284, note, 
of appearance by attorney, 285, 
f note. • 

jtirisdiction of court rendering, 
may be iiujiiired into, 284, 285. 

^ in rem, 286. 

wiien lien in fcde»' U courts, 266-270. 
of his 'peers, 624 

Judicial departirunt, power, where vested, 
and its extent, 315, 324, 329,34?, 
346, 357, 3G2. (See Suf^remc 
^ Court.) 

ei tent of iiiri diction. 324-328. 
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Judicial deiuntmenty powers of, conferred 

uppn state courtft, 342. 
pow’or, by whom (Hspo«.ed of, 350. 
Judicial dcti^ioHs, cvideiicft of common 

law, 5.36, 1)40, 541. 
reports of, 542, 543. 

Judiciary mfiy declare laws iniconstitu- 

tioniil, 504. 

of ambassadors and consuls, whrn 
* exciusivo, 56. 
Jura sumini unpfriiy 221 . 

Jurisduiio/iy couit renderinfr forei^xn judp;- 
, ment must have, 264“28f>. 
of courts, (see Com fa, /Supreme 
(W/, Judicuji Peparlmcnt.) 
national, over seas, 29, .33. 
Juriaprudf nccy national, progress of, 496- 

.501. 

jiid;;es of facts and motives, 6-10. 
^ial by, secured by Magna Cbarta, 

. G2.3. 

constitutional provisions as to, 625, 

note. 

Jus in rrm, tt in re, 186. 

•/«s jm (ortniHy 588. 

Jus post/iiutiin, wiiat, 119. 

wW n^t takes etlVi t, 120. 
bow long it subsists, 120, 121. 


Landy in the United States territories, 
* 280, 281. 
distribution of tbo proeee<ls, .^8.3, 

note. 

lAiWy muin(^pnl, delinition of, .502. 

conijjosed of wiitlen and unwritten 

law, 502. 

Lau' of nafions, definition of, 1. 
its foundation, 1, 2, .3. 
history of, 1-20.. 

history of, among the Greeks, 5. « 
history of, among the Romans, 6. 
bistor}' of, iQ the rniiUlle ages, 8. 
irillucuced by Cl.visJianity, feudal 
system, <‘hivalry, Ireaiies, and 
prccedeiK'O among naiions, 10, 

12 . 

offonce.s against, 191. 
the evidence of it, 19, 20, 81. 
its .'y>plicHtiou to new states, 27. 
as to dominion over seas, 29-34. 
as to regulation of trade, .35. 
as to changes in governments, 28. 
as to surrender of fugitives, 40,^ 
as to ambassi'Jors, 45, 191. 
as to consuls, 10-57. ^ 

as to declaration of war, 62-65. 
as to confisaution of enemy’s prop- 

•erty, »fe-70. 
as to confiscation of debts, '^-77. 
making property hostile, 83—w}. 

as to sailing under foreign tiaV. 95. 

VOL. I. 


iJtwof nations, as to rules of wf»^99, 100. 

as to privateering, 107. 

• ns to ilispo-sa) of prizes, 112. 
as to ransom, 115. 
as to postliminy, 119. 
as to rights and duiic'* ^neutrals, 

" ' 124-142. 

as to contraband of war, 14.3. 

as to blockade, 1.50. 

a.s to right of search, 159. 

. ‘as to truce.s, 169. 

as to [iHssport.s, 171, 191 
• as to treatic.s, 174. 

I.aw oj nature, 2, ,3. 

IjiwSy inuht be eonslitiitional, 503-510. 

retrospective, condemned, 511, 513. 
Lcffislative power, 502. 

Jeltors of eredeiiee, 49. 

of manj lie and reprisal, 71. 

Lcr m sitWy as appVed in ceded ^territory, 

483, note. 

Libel, definifion of, 6.32. 

right of jury to determine hijv ami 

' fiet, 63.5, note, 
trutli of, how far 'a Ju'-nfieaiiun iu 
indictments, 6.3f>, 610-64.3. 
truth of, may he, plcailed in piivate 
, actions, 641. 

nmJic;- ns intent essential, 6.36, 612. 
Llhertij, piTh^nal, 643. 

secured by writ of habeas corpus, 

643. 

of the press, 634. 
religious, 0.57. 

Anigration, 657. 

Licber, on political etides, 3. 

on political hernieneutic.s, 5.32 
'Liamse to trade, by enemy, 9.5, 17.3. 

construction and duration of, 17.3. 
not to begr.antcd by an ally, SO. 
Lien, as aficcting admiralty jun.sdiction, 

411, note. 

whJh person has, in admiralty, 

425. 

under state laws, 423, 425,'aotcs. 
on ships, by material men, 425. 
of seamen, for wages, 425, 426. 
of tlnifcd States, for duties, 271. 
of United States, by virtue of jndg* 
' * menis, 266-270. 

Limited Jurisdictiott, no protection to ac« 

tion ilone wiiliout, .339. 
Lorallaw, in the federal courts, 378,379. 
Littleton's Tenures, 

Louisiana law, influence of civil upjd, 536 


M. 


Magna Charta, 617, 621, 623, 624. 

“ law jf the land,” meaning of, as 
, used in, 623. 

to treatment of foreigners at 
cOilimencement of war, 68. 
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A/a/a prof^iita find mala in sc, 529. ‘ 

Alam/c/miis, a suit within meaning of con¬ 
stitution, .‘t26, note, 
when issued by the Unitc'd States 

judges, 332, 357. 
noWo be issued by a state court to 
federal officers, 460. 
by the circuit court in the District 

of Columbia, 358. 
cot from federal to state courts, 

* 452. 

not to review judgments, 358. 
not against a state, 357. 

Marc cUiusum and mare Uherumy 30. 
Marine torts, 167, 403, 407, 408, 411, 

427. 

Marqac, letters of, what, 71. 

Atarshah of iStaOs, 345 . 

hy whom removed, .346, 347. 
security requiri^l of, .347. 

Master of vessels must deposit sea-letters 

anil passports, ,52. 
Mercaptllc contracts with enemy unlawful, 

77. 

MlUtnry htw, dohiitJ^d, .377, note. 

Militia, authority of .states in res^u'Ot to, 

437. 

authority of congress over. 286. 
when culled into Sv *vice by the 

Pri.«ident, 289. 
authority of state courts-martial 

over, 290. 

Ministers, resident, 48. 

Aloneu, power of congress to appropriate, 

* • 441. 

AlonopoJy, jirolnbited in states, 620. 

ill navigable waters, 485. 

More, Sir 'L'homns, 553. 

Morris, Hobert, 227. 

Municipal Ijiw, 502. 

Aluliny at bea, 402. 


N. 

«i; 

National eliavaeter, test of, 85. 

Nations, obligations of, not atfected by rev- 

olution.s, 28. 

rights and duties of, in peace, 21. 
their equality and independence,* 

21,22. 

when subjects of one may assist 
those of HTiotlicr, 25, 27. 
^minion over adjoining seas, 29- 

34. 

^jurisdiction of, over seas, (see ./u- 
• ilsdiolion.) 

' right to navigable fivers, 38. 

. their rights of commerce, 34. . 

when intervention by, justifiable, 

(sec Intervention.) 
(Si?e Law of Nations^ 
Noturalizationf laws not to be p&sscd by 

4 tho states, 476. 


Navigation of rivers, right of, not to be 
granted by^taiea, 485, 480, 489. 
of rivers, not to be olistruetcd by 
' * states, 494. 

freedom and reeiprocitj’ in r(*s)>cct 
to, encouraged byU S.. 37, note.s. 
Navhjahle liver s,y\o\\\. of nations to use,38. 

wnte^^, canals held to be, 408. 

Nc exeat, wnt of, 655. 

now a civil rl medy, 656. 
granted by U. S. eourt.s, 332, 
Ncutial nations, what are* 124. 
rights and duties of, 124. 
impartiality required from, 124, 

133. 

troops may be furnibhed to allies, 

125. 

may become carriers t»f enemies’ 

property, 126 
enlistments in, against friendly 

jiowers, 131. 
right of trade during war, 89, 109, 

note. * 

right of trade under rule of 1756, 

91, 92. 

rights of colonial trade, 90. 
right of captors in perts^ of, 119, 

130. 

must not ])repare hostile enter¬ 
prises in neiural ports, 129, 131. 
duties as to lirthgn civil wars, 24, 

25. 

must fulfil prior treaties, 125. 
judges of the easiis fcpilens, t25. 

^ goods in enemies* vessels, 126,138, 

140. 

territory inviolable, 126v 
pri/.cs in ihcir ports, 1.3.3. 
freight for enemies’ property, 134. 
restrictions on their trade, 143- 

168. 

as to blockades, 1.50-1.58. 
f as to enemies’ dc.spntchcs, 158. 
fiiihjert to search, 159. 
convoy, 161. 
cbarnctcr V v domicil. 84. 
prisoners free in their ports, 120. 
transfer in transitu, 90. 
shi[Mlocumenls, 106. 
niiseonduet of, 167. < 

forfeit contraband, 109, note, 149. 
Nentmliiy, armed, 135. 

Notice of blockade, 1(’'4. 

time in, when exclusive or inclusive, 

171. 

Nottingham, Lord, 555. 

/» 

O' 

<! 

OhUgd^'ons of contracts not to be impaired 
* by state laws, 46-3-474. 

I what amoputs tt^ impairing, 464, 
k 466. 
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Gbliyationslif *'nnliacts^ how affected hy tsik- 

away remedy, 471. 
contained in charters of iiistiliitions 
•of charitt and learnin'r, 46<). 


I^yacy, capture 1)7,110 change cff^^Ofierty, 

118, 1113. 

by citizens, cruising against their 

country, 111, 2U0. 

not impaired, if rcraedv only nf- , Pfowdenis Efforts, 544. 

^e( ■ted, 470. Pois6m‘d aniiSf\ii\\i\v.{n\ inwaryfoo. 
between two states protected Ijy 1 neuf^u^, prizc'J may be uirned to and 

constitution, 471. condeini>cd in, 130, 13.‘1. 

as ajfectcd by insolvent acts of. armaments of belligerents in, nn- 

• states, 471. 473. | lawful. i:U, 134. 

protected by Constitution of U. S., I •capture of bclligciems from, un- 
• 512, 513. ; lawful, 12?, 

O/r^nce.*! itgaiiiNt law of nations, 100. i • rights of foreign vessels in, 163, 
Ojjirers of government may not pro'-ecutc ! note. 

claims ntriiinst U. S. 328. 1 


against 

Ordinance as to religious freedom, 6.57. 

US 10 civil liberty und private con¬ 
tracts, 624. I 

Oirnns of cargo affected by coiitiabund, 

1.50. 1 


*P. 


Pos9esso)i/ suit in admiralty, 413. 
postliminy^ right of, 119. 

inuppli<'ablo to movables, 119. 
property in neutral states not af¬ 
fected, 120. 

jicrsons affee*'*d by, 120. 

I opiu'ales lui cajilnres at sea, 121. 

' on reJl^ property, 120. , 

. Ktiglisli and American rulc,»122. 

> Post^rodfls, 292. *' 


Parliament, power of, 254, .503. 

di'>'-olntion of, b\ war, 79. 1 l^ifiehre \\\ fedeial «oiiirs,378, note. 

PasA'itiis, ligbl ol, over Ibrmgii territory, I Pmidi'ils of adjudged cases. 510 


/ 




ti 


(< 


3^. 

Pas^t iKjetf^. {see ^Vfrf/e-fhr/a /) 
J\is6/toit,\\\\M and b\ wliom granted, 171. 
eon41 iietion of. 172. 
re)01 .Uam of172. 

\iol.irii'n of. bow pnnisliod, 191. 
Patent ca.scs, juriMlietion of U. S. courts 

in, 3;i9. 

\pfm;>rrv excluded from enumeration, 245, 

note. 

/Vufc, treal24‘s of, 174. 

binding force of, 175- 
177, 1S3. 
with government-, de 
facto, 177. 
when they take effect, 

’ ' 1714 

Pcere Williams, 5.55. 
l^cpi'S, trial by, G23 
Peuiteniiftii/ si/slfjn. 627, 529. 

PerJiiiis's 'I'nati'^i, 566. 

Petsonal seeniitv. lights of, 61.3, 621. 

Fclf-defenee, when justdialde, 6.30. 
security, pmtei'ted by juiy trial, 

&e , 622. 

protection against personal vio- 
^ leiiec, 629. 

reputation, 6.31. 
liberiy, 643. 

Persons of color (‘xcludcd from enirni^ra- 

. tion, 245, non*. 

Piracy, defined, 193.^ , 

punisbinent o^! 194, 401-402. 
under laiyjjf nations, punishable 

• by 196. 
legislation of Unite«l Stato^in re- 
j ^tion to, V^, 200, 
slave-trade, when, 205. \ 


J^/fcmjition of Imliau titles, 28 t). 

of unapnioprialeil lamls, ‘28t2_ 
/'ivference. o‘ ilio TTnitod ^Stales as ered- 
^ itur, 262-2'69. 

Ptesidentf (puilifications and duties of, 

295-297. 

appointment of, 297-304 
eli’ciors of, 300. 
i^Tin of oil'll c, .304. 
salary, 301. 

powers of, as rominandcr-in-chief, 

305. 

“ to grant reprioe^ and 

pardons, 3o7. 
in making treaties, 308. 
appoints the ofliecrs of govern- 
F men t, 311. 

duty to give infonnatioii to eon- 

312. 

may be impeached, 313. 
veto, power of, 258-260. 
power of removing executive offi¬ 
cers, 34G. 

‘Previous Question, 257. 

Priority of United States as creditors, 

262-270 

of United States giving lien, 260, 

- 270. 

does not displace lien of creditor’s 

ivUaehmeiit' 268. 
Pris(/ficrs oj' war^ condition of, giadll.iM) 
* im|)roved, 14. 

Erivaieerinq, how encouraged, 107, 109.* 
how cheeked, 108 
ownew to give security. 107. 
liabjjmcs of owm'rs, 109. 
ineasure of diin*:tges, 1 lOtf 
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when indivi(lual<i may ^n- 
gap;e in, 110. 

abolished by certain nations, 101). 
PrU'iJcgul communications, 6:J8, 642. 
Prioity, none beU\ecn administrators, 284, 
\ note, 

jurisdfetion of, when lost, 396. 
court, in admiralty, wiiat. 113,114, 

31)1,..391. 

bronpht infra prwsidia, U3. 
niilitarv, 394. ' 

* in whom vests, 112. 

disposition to i)C made of, 112,^ 

title to, how lost, 112. 

when property passe.s to captf)rs, 

112, 113. 

Prclkxble cause of seizure, 166. 

cause on malicious pro.sccotion and 

libfi, 039. 

Proceedings in rem, 11 396, 423. 

yVofV.'.s. in federal courts, 37H. 

Prokihftion^ 333. ^ 

rrufttrti/i nhen title to, gained by capture, 

* 120, 121. 
when dccificd hostile, 83, 8t. 
haslile character not lost liy assion- 
mcin ni tiavffitn. 96, 97. 
enemy’s, lio\> atleetcd b) N\ar, 66, 

69. . 

Proviso in statutes, 522. ^ 

Provisionft, wficn contraband, 145, 146. 
Pnffvhdoi f 18 

Punishnunt, capital, how far justiliable, 

625. 1 

< ' 


Q. 

Qualijird enemy, 83, 89 . 

QuaraiUtnc laws, state niay regulate, 493. ' 


K. \ 

nature and cfTect of, 79, 115. 
otlect of a reciiptnre upon, 116, 

117. 

bill, a safe-conduct, 116. 
how enforced in Kr.inirc, 117,118. 
Recapture, efVcct of, 116, 117. 

Ri't'ipKH'fly Treniy, 40. 

Ricoids, Pnldic, i'flcct of, 2v83. 

Reeaes's history of the cointnon law, .570. 
Religions hhalij, an ahsolutc riglit, 657. 

j/rovi.sions in Aiucinaii chattels, 
' &<*., as to, 657-6fil 

Remedies, part of the contract, 469,»470, 
* * 512. 

. suspended or taken away, 471. . 

Removal fnnn ofn< o, power of, 346. 
Replevin, as to Uniteil States courts, 460. 
s of Cfiso-, enuineratiou^ 

Vear Books, 543. 

' Dyer, 544. # 


of, 543. 

^ ij 



Reports of cases, Vlowdcn, 514.'^ 

Coke, 545. 

Hobart, .516. * 

Ookc, 547. * 

Yelv(‘rrnn. 548. 

Saunders, 5t8. 

Vaughan, .549. 

Moileiii English, (la\VJ 551. 

' (’hanecrv, 552, .554. 

Supreme ('otirts of United Statc.s 

498. 

Rfpiesentaiicc^, house ofj2.39. 

fiualitication.s of electors of, 239, 

243, 

term of service, 243. 
how apimriiomal, 244. 

Tiumhcr of, 244. 
ratio of election of, 241, 245. 
apponioninent of, a-’ alb’ctod hy 
slave popul.af'.* n. 246. 
election of, Imw far alb*c*red by 
sfilte legislation, 245. 
house of, origniales bill'*, 2').). 
Representotn'e gtuui nun ut^ skci« li of the 

pi ogress of, 217-251. 

Rcpusnls, wbat. 71. 

and h'lteis of tuari[ue,,\\hat, 71. 
not !n'ees'‘anl\ an a* t of \\.u,71. 

Ilf sene ai a in'uiral ship, 166. 

Rrsporstf P} iidfnlmn, .592. 

R(t>dnilio)} in war, 1V4.‘’ 

Rilro'^pictu'e Aors*, 475, 51 4. 

RfCf^fd onlts, ^•onsfMlelion of, 5.30. 

Revolt, where and liow punished, 41)2. 
Rnjfp of jKisstnie over loreign leintorv, 

37. 

of personal security, GUI. 
of lepiit.ition. <>31. 
of iil'Citv, 64.3. 
of p» Tsoi'S, 610. 

Rollers Abridipiu lit , .571. 

Roman law, (sec ('ivd Law.) 577 
Ifomans, ihcir Iccub laws, li. 

their laws of w.ir, 0, 7. 

Rule oj'pruf'ct'dings in congress, 256. 

on stale ,»,iiles and locM lawfl, 

378. 

of 1756, 91. 135-137. 

(Sec Interpretation.) 


S. 

e 

Hifv-romhirt, 171, 191. 

Sfffff/nnrds, 171. 

Sfn/imj, iiinitM* enemy’s flag, 95. 

Sah'fifje/iu case of cai^ured jirojicrtv, 122, 

j “ 123. 

on sjiipwrcck l.irelict, 425. 
comrnon-law jii’^sdieiion of, 414, 
\ c note, 425. 

common jurisdiction of, 414, 415, 
/ , notes. 

Sandejs’s Treatise, 574.** 
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Saiuhrs'^^eports, 548. 

Santif/ chtust- in a statute, 522. 

Sraitfhi/itio 7nittpiafihn, wiiat, 034. 

Srtre fb<'ui^ proccst by, in U. S. courts, 

33‘2, 428 

«8t'«wvx/s^, juri»(lictioii of, 31, (m'O Juhs- 
. dution.) 

letters, 107. 
dominion over, 20, 33. 

.S’«irc/r, tijflit of, lu^ how exercised, 159- 

160, 200. 

war riglit only, 159. 

damages lor wrongful exercise of, 

10.5. 

convoy armed, does not exempt 

from, 161. 

resistance to, ])enal!y of, 101, llhl. 
ships of war exempt from, 10.3. 
for .seamen denied by the United 
^ States, 102, n. 

Sr<h/tritl un <bima^es, 030. 

Snuia, Juii'>dn*tion of, in admirally 

eoiitis, 410, 41S, -120. 
wli.it eouits ni([une mio viilt<luy 
of, 400, (see (’o/o/.s.) 

.8* //-ill /I'iii e. 0.30. 

Si mih of i/tv / 'nib il Sfiitc^, Imw e)io>cn, 

• 234. 
stability and cliaracter of, 230), 2^1^. 
power 111 m ilvH g treaties, 308, .309. 

Snutfois, how eliO'^’U, 23.5, 230, 238 
St'n/i’uuf-at-(n in.s, eaiiuul arrest bv di-putv, 

2.5'-l. 

Si(^of(fs, ag-un-'t United States, 327, 

note. 

S/lt'j)p<ti(l\ IvinT)7\. • 

S/t/jfs, loi^’igu armed, exempt from local 

jurisdiction, 103, ii. 
jiroccss may bu#served in, lOl, 

^ note, 

inercbunt, bow far exempt, 104, 

note. 

neutral, do illit protect enemies’ 
[iroperty, 134, 1.3.5, 1^7. 
may earn freight on ciieiiiies’ prop- 

• • erty, 134. 

rule of 1750, 9U 135. 

“ lice ships, free goods,” negotia¬ 
tions as to, 139. 
^ papers, h»6. % 

iSilf'sia loan, 70. 

SlaiidiT, definition of, 031. 

a Jiisiilicaiion in private ac- 
* lions, 640. 

certain eoinmunicalionsjirivileged, 

038, 042. 

I'S/nres, when free hi free states, 495.* 
Juijitircs, 4.%, 052. 

.siyitc Icgishj^oa in rtfnfion to, 052, 
' ^ 6.53. 

♦ constitiffron of United St.atcs relat¬ 
ing to, 652, 1)71, app. 
Slavc'trnde^ declared piracy bj^ Uniual 

States, 203. 


^ * 


^lnve~trade held not piracy under act of 

1820^^4, note, 
legislation of United States in n> 

spect to, 202, 203. 
British legislation and treaties, 

, • 205, 2^, 207, 208. 

Si/iidtor of the treasury, 34 .’irmote. 
.S'(jcer« 5 fit may sue m oilier states, .326, 

327. 

S}ieer/i, freedom of, a con.sfitntional pro- 

visioig 633, 

Spo/idfian of doeutnonts, (sec iJocumenfs.) 

dei'isis^ 530, 540, 541. 

Stutcfi, moral obligations of, 3. 
dcHned, 199, note, 
admi.sston of, 244. 
wlien liable fur acts of individuals, 

3J5, note. 

may not be sued in its own couits, 

* 328. 

xvlien a])ar<^- to an achmi, 300. 
nut to be sued l»y individuals in 

U. S. com IS, *}R8. 
agents of, may Mud in^O ib ral 
« <-oiurs, 388, 389. 
may not tax iiatioua! bank, 477. 
not to issue bills ul rrcUit, 450. 
general pow<*r of taxation bv, 477, 
y ' 481. 

no ji|nisdiction of lerntorv ecdiMl to 

U. S‘ 481-483 
no power to regulate commene, 

481-495. 

concurrent legislation. 434. 

^ may nuL impose imposts and duties, 

492. 

may rcgubite ils internal cominerc«5, 

493. 

may not reiiuire license of impurt- 
» CIS, 492. 

concurrent powir.s of, 434, 442, 

454. 

Mant of powers to congress not 
^ necessarily conclii-ixe, 432-437, 
coni uiTciil powers in n can) to«ni- 

litia, 43.)~438. 
taxation by, 4.38, 440. 
debts, assumption of, 440, note, 
laws of, not atl'ect federal process, 
; 441. 

when may bo rule of deci.sion in 

federal courts, 442, 
governor of, power to pardon of¬ 
fences ag.iiiisi IJ. S.,447. 
one, cannot enforce ciiintvil law of 

anotb*fr, 4f>l, 
^ constitutional rcstrietionsjjf^on (he 
I power of,«ir)5. 

^ may us^ military power to put 

down insurrection, 455. 
powers denied to, hy federal consti- 
$ tution, 456. 

0n^ emit bills of credit, 4.50, ^ 

not pass^ea: post facto laws, 458. 
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iitaff S, nQ^ntYo\ over federal laws or I ri: i)os</ar/o, prolin»it(v’/458. 


courts, 451). 

not control or obstruct federal otti- 

cer?, 4dO. 

not interfere with each ofhe^. 4r)2. 
iiotXjo tax national institutions, 
■». *77. 

not pass laws itnpairin;^ |be ottli- 

gations of coutjaets, 4r).'b (see 

may not impair its own coiitmeis 
or gr.nit", 4(U, 46.5, 470. 
their control ovei lunil earrarf's, 

461. 

may regulate the rcTuedies on con- 

traels, 470 

not to LTovern ceded places, 481. 
not pii'^s natiirab/ation Jaws, 476. 
foreign, acepured l>y pnteha.se, 281. 
courts, conennent Juris<lietion of, 
442, 4 1.5, (set* 

noieontiollable h) injunt lions hum 
' _ II. "S. courts, 462. 

how far eoiit^^ress may confer juris- 
dielK^i upon, 446, 447, 448. 
jnrisdietiMii of, in suits against a 

slate, 417, note 
jurisdicti<m of. fines or forfeiuncs 
t(> IJ S.'r'O, 451, 452 

• api'Cal fiom, to fe»leral\')uits, 4.50, 
not enforee penal laws of congie-.s, 

451, 452. 

jurisdielioTi of, over fngiti\es from 

sei V i<'e, 4 52, 453. 
no control over ft di ral, 4.^d). 
not issue uuimhimus to federal ofH- 

ceis, 460. 

when not iinpiirc into validity of 

sei/.nres, 460, 
have not eognizunce of otfeiice.s in 
e« drd ten iloj les, 48,3. 
invested with federal jiowers, 448, 

^ 452. 

powers under acts orcongre<«:,;M2 
Stn»-a(rs, s;i.preine, unless restiieted bv kiu- 

Hiitution. .50.3 
judiciary, may deebue unconstiiu- 

noiial 504, 5U). 
time of takini: cffeei, 510, 51.3, 516. 
retroactive, not to be pre-ume<l un¬ 
less remedial, 511, 513, 515. 
cannot impair obligation of ion- 

tracts, 511. 

declaratory, 513, n. 
pt^/iic or private, .510. 
judicial notico (d, 518. 
,*,nU*ria*ctation of rules fo*, ,5l9-5*?.5, 

( 1 530, 

tcmix)rary, eftect o{, 52C. 
repeal of, 526. 
effect of repeal, .526. 
penally, imj>tics prohibitifjn, 527. 

* cumul.ilivc 529. ^ ' 

revival of, 526. . 


old English, 5.35. 
construction of, 519-52.5, ,530. 
saving clauses ..ml prov.'soes, 522. 
wJien maij means .skoH, 528. 

171 pofi matriia, .52.3. 
repeal of, liy im]»ln atiow, ,527. 
Stnimhoiits, inoiio])oly, histoiv’or, 185. 

1 Joseph, on tlie constiiniion of the 

' filinitcd Sra'tes, 261. 

‘inulificjitions for the cxcuasi* of, 
' ' ' ‘ 239-243. 

I Suit, defined, .321. 

1 Sioitfens Tnohsi, 575. 
t Sovnnun} vtiunctiim's. 621. 

Hupnme Coml, reports of, 498. 
its institution, 32S. 
ii.s exclusive juii.siiiction, .329, 

.3.51. 

it.s appellate jurisdiction, .321‘j .3.30, 
.3.31, noic, .349, .3)2, .3M)-,366. 
its jurisdn-iioii t(f gram hntuos ror- 

pns, 3.32, 334. 
Its jnrisdu tion o\er Infeiior eouits, 

.332. 

may punish for eontemprs. 3.31 
altorney.s and eonns»‘l. ^'-leiKs and 
maishalsof .342-318. 
judgments of, how eiihirci-d, 3.5.3. 
ma\ Issue inaudaimis, 3,57 
j junsdietioM of, rfvi.eii a .state is a 

j parly, .359. 

i o\cr lands graTite<l 1)> a state, 331. 

j a])pellatc Jiijisdietion depemh on 

fOngiess 360 

I '.ipp<‘al to, in < rim1n.il eases, 301. 

* JuMsdietion on (piestioiK of tr'*:i- 

tie-, 362. 

on apjieal ro, error must appear of 

ua'oid, 3t)2. 

ajipellatc jurisdieiion. when state a 

paity, 362-366. 
power derived from constitution, 

' ,370. 

(See Cbm/.s, I'c(knfL) 

r ‘ 

T. 

Tttihef, Lord, 556 , 

TautHon, by states, 438-440, 440, note, 
by Slates, not of Lbiiteil States 
^ Ha..k, 477. 

rights of, in the states, 477-481. 
authority of congress relative to, 

277. 

' authority of eoa'»ress pnrammint 

' to sl.Ues, 440. 

, autliorhy of conjircss paramounf in 

\ territoiic.s, 279. 
7bres, direct, 277. ^ 

i Tfinloni of funtials, inviolalde, 120. 
j ndw a station for belligerents, 127, 

I . ■ ' 129. 
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Territory o^icutrdla, passage tlirough^ may 

^ Im gi’Jinti'il, 1^8, 

invasion of,justiiicd bv seliMleience, 
* • ’ liilb note. 

TaritoruSf legislative power over tlain, 

r.^'2. 

Act Of 1700 applies to, 283, note. 
cc(Um 1 to U. S. rights of inhabitants 
. • in, 431. 

Territorial courts^ 4-‘^fe-430. 

power or in District of Columbia, 

431. 

7f j-a.9,*‘281. . 

Timey computation of, in truces aivl no¬ 
tices, 170, 171. 

To^fpicvtllvy dpy .505. 

Tiadvy with enemy’s suiyects intenlieled 

by war, 77. 

license to, 05, 173. 

'TreaS^, when commuted against a state, 

4 50. 

T/rosury, decisions in revenue ca^e^. 

5 i O. 

7reu0c.s, not affected by change of go\ern- 

ment, 28. 

comiinaeial, 3(3. 

^•oi^uirenee of congress nece.S'sary, 

.‘U I, no|^\ 

ohligation-- of, I S3, 
power of rre.sulent and senate in 
* • making, 30S, 310. 
how far binding on congress, 310. 
au.xiliarv, 12, 125. 

Treaties o/'/^eoee, l»y whom made, 174. 

extent of trcatv-inaking nowor, 

175. 

mty cede territory, 175, 170. * 

allies prolecled by' 177. 

cuu-'CS of war Extinguished by, 

177. 

legal effect of, 178. • 

time of takinu ofi’ect, 170. 
captures inuac after, null, 119- 

ftl. 

eonstructi^n of, 183, 184. 

*liow' far di.ssolwd by new w'ar, 183, 

184. 

violation of any article, 184. 
pcrm.incnt artii'lcs, 185. 

^TmtO’se, elementary, 561. • 

Trial by juryy 622. 

Trialy new, in capital cases, when granted, 

f 622, note. 

T^rilmnah^ foreign jurisdiction over Amer¬ 
ican ships in port, 163, note. 
'Truces, partial or general, 169. ^ 

obsorvatioi^of, how far required, 

I • 

dtlratioTi o#l72. « 

7V««/cc, right^g^^to sue in federal courts, 
. • p 387. 

Truthy evidence of, in libels, 63^ 636. 
Twelve 'Tables, Q|^3. « 


• u. 

I'^uiun of the United States, 212. 
l^mUd States may nut la; {^ued, 327, note, 
^ 328. 

off-set against, 327.iiot^ 
priority, claimed as creditor, 
, _ * ' 262, 267. 

• (Sec I'eriitorifs ) 
courts, jurisdiction of. (see JmVicial 
• l)<iKi}tiuehly Safuenn (ourt, Courts.) 
Unity of exiTUtive poNver, 296. 

‘possul^is, 182. 

V. 

Vacancy in offn*c of President, 303. 

when .^uppl^cd, 312. 

VatUly 18. 

I ’anylian’s /iV/wr/.s. 549. 

\ criioii's I'llfnirts, 055 . • 

Vtsstls, (''cc 

affected by contraband, 15^ nefte. 

] 'iv(''jfrestdc}ity as prcs«K‘iit of the senate, 

• 2.38. 

Iiow di eted, 301, 303. 
aiilhontv and duiie.s of, 30.3. 

T har's Abinbiiiinify 571. 

Tim/, 158. n 2o5. 

^ 'oytuje, wCu is eontimu)Us or interrupted, 

^91, u. 


W. 


IDt/g’o/tH, Chancellor, 559. note. 

Uo/, legal dctlnuion of, 73, note. 

when justifiable b^ law' of nature, 

• 59. 

how fa!* justifiaiile by treaties, 60. 
declarati%u of, by avIioiq made, 

62. 

declaration of, mode and form of, 

63. 

[cclaration of, not always formally 

made,^)3, 64^u. 
legal effect of, on subji-cts of bellig¬ 
erents, 66. 

commencement of, effect per¬ 
sons and jiroperty of enemy’s 
/ subjects, 66-*t)9. 

commencement of, admits confisca¬ 
tion of property and debts, if 
specially directed by legislature, 
69-76. 

effect of, on existing tr^ies, 184, 

* 185. 

• coAraband of, 143. « .• 

aiu'nl rules of, 99, lOl. • 
plunder^iiring, on lands, 100,,102^ 
effect of, as to citizens, 105. 
citizens may not engage in foreign, 
• 110. 
#ju6t causes of, 24. 
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W(u\ (^ap.-^rurf'S and Blochadr.) ' 

Warranty Speaker’s, need not specify of¬ 
fence, 253. 

WoimTs InKtitutus, 573. 

Wolsetf, (^n’dinal, 553. ^ 

WtufiiVs TScuures, 573. 


WiitteiilMWf part of municipal law, .50 

i. 

O 

Ymr CooX‘.s-, 543. 

Yilverton’s Utports, 548. 








